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Section  I. 

NatnreofCou-  A  CONDITION  is  a  qiialificHtiofl  or  restriction  an- 
-*--*-  nexed  to  a  conveyance  of  lajuds,  whereby  it  is  pro- 
vided. That  in  case  a  particular  event  does  or  does  not 
happen  ;  or  in  case  the  grantor  or  grantee  does,  or 
omits  to  do,  a  particular  act ;  an  estate  shall  commence, 
be  enlarged,  or  defeated.  Conditio  dicitur  cum  quid  in 
casum  incertum  qui  potest  tendere  ad  esse,  ant  non  esse, 
confertur. 
Hob.  170.  3.  A  condition  annexed  to  an  estate  given,  is  a  divided 

clause  from  the  grant,  therefore  cannot  frustrate  the  grant 
precedent ;  neither  in  any  thing  expressed,  nor  in  any 
thing  implied,  which  is,  of  its  nature,  incident  to,  and 
inseparable  from,  the  thing  granted. 
Expressed  or         3.  Conditions  are  either  in  deed,  that  is,  expressed  in 
ul  1^325.       the  deed  by  which  they  are  created ;  or  else  in  law,  that 
is,  implied  by  the  common  or  statute  law.  Thus  where  a 
feoffment  or  lease  is  made,  reserving  rent,  payable  at  a 
certain  day  ;  with  a  proviso,  that  if  it  is  not  paid  on  that 
day,  the  feoffor  or  lessor  may  re-enter ;  this  is  a  condi- 
tion in  deed. 
Idem.  4.  Conditions  implied  are  those  which  are  created  by 

the  common  op  statute  law,  without  any  express  words  : 
— Thus,  to  the  grant  of  every  estate  is  annexed,  by 
law,  a  condition  implied,  that  the  grantee  shall  not  com- 
1  Inst.  233  b.  mit  fcIony  or  treason.  And  Lord  Coke  says,  there  is  a 
condition  in  law  anuiexed  to  every  estate  tail  after  pos- 
sibility of  issue  extinct,  estate  by  the  curtesy,  in  dower, 
for  life  or  years,  tliat  if  the  tenants  of  these  estates  alien 
in  fee,  or  claim  in  a  Court  of  Record  a  greater  estate, 
they  shall  forfeit  them  ;  and  the  persons  in  remainder 
or  reversion  may  enter. 

5.  As  to  conditions  in  law,  founded  upon  statutes,  it 
is  enacted  by  the  several  laws  against  mortmain,  that 
the  grantee  of  an  estate  in  fee  shall  not  alien  it  to  an 
ecclesiastical  corporation.     And  by  the  statute  of  Marl- 
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bridge,  tenants  for  life  and  years  hold  their  estates  upon 
condition  not  to  commit  waste. 

6.  Conditions  are  also  Precedent  or  Subsequent : —  Precedent  or 

,  II'  1         subsequeut. 

Thus  where  a  condition  must  be  performed  betore  the 
estate  can  commence,  it  is  called  a  condition  precedent. 
But  where  the  eftect  of  a  condition  is,  either  to  enlarge        , 
or  defeat  an  estate  already  created,  it  is  then  called  a 
condition  subsequent. 

7.  Where  a  particular  estate  is  limited,  with  a  condi- 
tion that  upon  the  performance  of  a  certain  act,  or  the 
happening  of  a  certain  event,  the  person  to  whom  the 
estate  is  limited  shall  thereupon  have  a  larger  estate 
than  what  was  originally  limited  to  him  ;  such  a  condi- 
tion is  precedent,  and  good  under  certain  circumstances  ; 

which  will  be  noticed  in  a  subsequent  Title.  Tit.  i6.e.2. 

8.  With  respect  to  the  words  by  which  conditions  Tit.  32.  c.  24. 
may  be  created,  they  will  be  stated  hereafter. 

9.  A  condition  in  deed  may  be  annexed  to  every  spe-  To wh.it estate* 

„  ,  .     ,  ,    •  1  .  .  annexed. 

cies  or  estate  and  interest  in  real  property ;  to  an  estate 
in  fee,  in  tail,  for  life,  or  years,  in  any  lands  or  tene- 
ments. 

10.  As  to  things  executed,  a  condition  must  be  created  At  what  time, 
and  annexed  to  the  estate  at  the  time  of  the  making  of 

it,  not  at  anytime  after.     Therefore,  where  a  condi-  iinst.  236.b, 
tion  is  made  in  a  separate  deed,  it  must  be  sealed  and  ^''"*'^'  ^-^• 
delivered  at  the  same  time  with  the  principal  deed. 

11.  In  a  celebrated  case  which  was  heard  in   parlia-  Rot.  Pari, 
men t,  2 Rich.  II.  it  appeared  that  King  Edward  III.  had 

made  a  feoffment  in  fee  to  the  Duke  of  Lancaster  and 
others,  without  any  condition  ;  and  afterwards  required 
the  feoffees  to  perform  certain  conditions.  All  the 
judges  and  Serjeants  being  summoned,  and  required  to 
give  their  opinion  on  this  case,  declared  that  the  feoffees 
were  not  obliged  to  perform  the  conditions ;  because 
they  were  not  expressed  at  or  before  the  time  when  the 
feoffment  was  made. 

12.  As  to  things  executory,  such  9s  rents,  annuities,  iiast.237.a. 
&c.  it  is  held  that  a  grant  of  them  may  be  restrained  by 

B  2 
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a  condition  created  after  the  execution  of  such  con- 
veyance. 

13.  It  is  a  rule  of  law  that  a  condition  must  defeat  or 
determine  the  whole  of  the  estate,  to  which  it  is  annex- 
ed ;  not  determine  it  in  part  only,  and  leave  it  good  for 
the  residue.  Therefore  if  a  feotfnient  be  on  condition 
that  upon  such  an  event  the  feoffor  shall  enter,  and 
have  the  land  for  a  time  ;  or  the  estate  shall  be  void  for 
part  of  the  time  :  or  a  lease  be  for  ten  j^ears,  provided 
that  upon  such  an  event  it  shall  be  void  for  five  years  ; 
these  conditions  are  not  good.  But  if  a  feoff"ment  be 
made  of  two  acres  of  land,  provided  that  upon  such  an 
event  the  estate  shall  be  void  as  to  one  acre  only,  this 
is  a  good  condition. 

14.  In  consequence  of  this  principle  it  has  been  ad- 
judged that  a  condition  to  determine  an  estate  tail,  as 
if  the  tenant  in  tail  were  dead,  was  void ;  because  the 
death  of  a  tenant  in  tail  did  not  determine  the  estate 
tail,  but  his  death  without  issue. 

15.  A  condition,  or  the  benefit  of  a  condition,  can 
only  be  reserved  to  the  donor,  feoff'or,  or  lessor,  and 
their  heirs ;  not  to  a  stranger.  For  it  is  a  maxim  of 
law,  that  nothing  which  lies  in  action,  entry,  or  re-entry, 
can  be  granted  over ;  in  order  to  discourage  mainte- 
nance. And  when,  in  the  creation  of  a  condition,  no 
words  of  limitation  are  mentioned,  the  law  will  reserve 
the  benefit  of  the  condition  to  the  heirs  of  the  donor, 
feoffor,  or  lessor;  for  as  these  are  the  persons  pre- 
judiced by  the  disposition,  it  is  but  reasonable  that  they 
should  be  entitled  to  the  same  means  of  recovering  the 
estate  as  their  ai\cestors. 

16.  Thus  Littleton  says,  if  a  man  lets  land  to  another 
for  life,  by  indenture,  rendering  rent,  with  a  condition 
of  re-entry  in  default  of  payment ;  if  afterwards  the 
lessor  grants  the  reversion  to  a  stranger,  and  the  tenant 
for  life  attorns,  such  grantee  cannot  take  advantage  of 
the  condition,  as  the  lessor  or  his  heirs  might  have  done, 
if  the  reversion  had  continued  in  him.    But  now  by  the 
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statute  32  Hen.  8.  c.  34.  grantees  of  reversions,  and 
privies  in  estate,  are  enabled  to  take  advantage  of  the 
breach  of  conditions,  of  which  an  account  will  be  given 
in  the  next  Chapter. 

17.  In  a  modern  case  where  A.  being:  possessed  of  a  Doe».  Batr- 

.  .  .  ™»n.  2  Bam. 

term   for  years,  assigned  his  whole  interest  to  B.,  sub-  andAid.R,i68. 
ject  to  a  right  of  re-entiy,  on  the  breach  of  a  condi- 
tion^  the  Court  of  K.  B.  heM  that  A.  might  enter  for 
the  condition  broken,  although  he  had  no  reversion. 

18.  Conditions  are  sometimes  void  in  their  creation,  "^vhatcondi- 

,  ,  ...  .  tions  are  void. 

as  where  .they  are  imjxjssible,  or  something  is  required 
to  be  done  which  is  contrary  to  the  divine  or  munici- 
pal law. 

19.  All  the  instanees  of  conditions  ao:ainst  law  are  Conditions 

J       .  ~  aarainstlaw. 

reducible  under  one  of  these  heads: — 1.  To  do  some-  iP.Wms.  189. 
thing  that  is  malum  in  se,  or  malum  prohibitum.  2.  To 
omit  something  that  is  a  duty.  3.  To  encourage  such 
crimes  and  omissions.  And  the  law  will  always  defeat 
conditions  of  this  kind,  without  any  regard  to  circum- 
stances ;  being  concerned  to  remove  all  temptations 
and  inducements  to  those  crimes. 

20.  A  condition  repugnant  to  the  nature  of  the  es-  Repugnant  to 

.„.        ,  1  •    u     -x     •  1    •  .  ,     .        .  .  tl»e  nature  of 

tate  to  which   it   is  annexed  is  void  in  its  creation,  the  estate. 
Thus  a  feoffment  in  fee,  upon  condition  that  the  feoffee  ^^*•^•^''• 
shall  not  take  the  profits,  is  void,  as  repugnant  and 
against  law ;   and  the  estate  given  is  absolute. 

21.  A  lease  was  made  to  A.,B.  and  C.  with  a  proviso  MoorF.  Saviu, 
that  if  C.  should  demand  any  profits  of  the  lands,  or  en- 
ter into  the  same  during  the  life  of  A.  or  B.  (who  were 

his  father  and  mother,)  that  then  the  estate  limited  to  C. 
should  cease  and  be  utterly  void.  It  was  resolved  that 
this  was  a  condition,  and  was  void,  being  repug-nant  to 
the  estate  limited. 

22.  A  condition  annexed  to  the  creation  of  an  estate  Lit.  §  seo. 
in  fee  simple,  that  the  tenant  shall  not  ahen,  is  void  ; 

being  repugnant  to  the  nature  of  the  estate ;  a  power 

of  ahenation  being  an  incident  inseparably  annexed  to 

an  estate  in  fee  simple.     But  Littleton  says,  if  the  con-  i  inst".  223  a. 

dition  be  such  that  the  feoff"ee  shaU  not  alien  to  such  a  tu.Ss^T^"* 
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one,  naming-  him^  or  to  any  of  his  heirs,  which  does 
not  take  away  all  power  of  alienation,  then  such  con- 
dition is  good, 
jcnk.  243.  23.  A  Condition  annexed  to  the  gift  of  an  estate  tail. 

Dyer 343b.      ^|^^^  ^j^^  doncc  shall  not  marry,  is  void;  for  without 
marriage   he  cannot  have   an  heir   of  his  body.     It 
would  be  otherwise  if  such  a  condition  were  annexed 
to  the  grant  of  an   estate  in  fee  simple ;  for  in  that 
case  a  collateral  heir  may  inherit. 
1  lust. 223b.         24.  Whatever  is  prohibited  by  law  maybe  prohi- 
bited by  condition.     Therefore  if  a  feoffment  be  made 
in  fee,  upon  condition  that  the  feoffee  shall  not  alien  in 
mortmain,  this  is  a  good  condition ;  because  such  aliena- 
tion is  prohibited  by  law.     Lord  Coke  observes,  that  in 
ancient  deeds   of  feoffment  in  fee  simple  there  was  a 
clause — Quod  licitum  sit  donatori  rem  datam  dare  vel 
vender e  cut  voluerit,  exceptis  viris  religiosis  et  Judceis. 
1  Inst.  223  b.        ^^-  I^  ^  "^^^  makcs  a  feoffment  to  a  husband  and  wife 
in  fee,  upon  condition  that  they  shall  not  alien ;  to  some 
intent  this  is  good,   and   to  some  intent  void.     For  to 
restrain  an  alienation  by  feoffment  or  deed  is  good,  be- 
cause such  an  alienation  is  tortious  and  voidable :  but  to 
restrain  their  alienation  by  fine  is  repugnant  and  void ; 
because  it  is  lawful,  and  unavoidable. 
Lit.  §362.  28.  If  lands  be  given  in  tail,  upon  condition  that 

neither  the  tenant  in  tail,  nor  his  heirs,  shall  alien  in 
fee,  or  in  tail,  or  for  the  term  of  another's  life,  but 
only  for  their  own  lives,  such  a  condition  is  good ;  be- 
Tit.  2.  c.  2,       cause  these  alienations  are  contrary  to  the  statute  De 

Donis. 
1  Inst.  223  b.  27.  So  if  a  person  make  a  gift  in  tail,  upon  condition 
that  the  donee  shall  not  make  a  lease  for  three  lives  or 
21  years,  according  to  the  statute  32  Hen.  8.  the  con- 
dition is  good ;  for  this  power  being  given  collaterally 
is  not  incident  to  the  estate,  and  may  therefore  be  re- 
strained by  condition. 
Idem,  28.  But  if  an  estate  tail  be  created  with  a  condition 

that  the  tenant  in  tail  shall  not  suffer  a  common  re- 
covery, the  condition   is  void;  because  the  right   to 
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suffer  a  common  recovery  is  an  incident  inseparably 
annexed  to  an  estate  tail. 

29.  Lord  Coke  says,  althou«'h  a  condition  repugrnant  whether  in 

"  ^  ,  ,  .       such  cases  a 

to  the  nature  of  the  estate  granted  is  \'o\A  ;  yet  that  in  bond  is  good. 
all  such  cases  a  bond  bv  which  the  obliiror  is  restrained 
from  doing-  that  which  the  nature  of  the  estate  granted 
entitled  him  to  do  will  be  good.  Thus  if  a  feoffee  in 
fee  becomes  bound  in  a  bond  not  to  take  the  profits  of 
the  land,  or  not  to  alien  the  estate,  such  a  bond  would 
~be  good.  And  the  satne  law  was  held  by  the  Court  of 
Chancery  in  the  following  case. 

SO.  A  father  settled  lands  upon  his  son  in  tail,  and  Freeman  r. 

Freeman, 

took  a  bond  from   him  that   he  would  hot  dock  the  2Vern,  233. 
entail.     On  a  bill  to  be  relieved  against  this  bond,  the 
court  held  it  good ;  because  if  the  son  had  not  agreed 
to  give  the  bond,  the  father  might  have  made  him  only 
tenant  for  life. 

31.  This  doctrine  appears  extremely  questionable, 
as  it  offers  an  obvious  mode  of  restraining  a  person 
from  those  rights  over  an  estate  which  the  common 
law  gives  hirti ;  consequently  of  frustrating  the  common 
law,  as  fully  as  if  a  condition  of  this  kind  were  allowed 
to  be  inserted  in  a  conveyance  of  land ;  and  in  some 
cases  it  appears  not  to  have  been  allowed. 

32.  Thus  where  an  elder  brother  voluntarily  gave  Poole's  case, 
,  land  to  his  second  brother,  and  the  heirs  of  his  body, 

remainder  to  a  younger  brother  in  like  manner ;  and 
made  each  of  them  enter  into  a  statute  Avith  the  other, 
that  he  would  not  ahen,  &c. ;  but  because  these  statutes 
were  in  substance  to  make  a  perpetuity,  they  were 
ordered  to  be  cancelled  by  the  Court  of  Chancery,  with 
the  advice  of  Lord  Coke. 

SS.  So  where  A.  settled  lands  on  B.  in  tail,  with  re-  Jerm  r. 
mainder  to  his  own  right  heirs  ;  and  to6k  a  bond  from  2  \w'25i. 
B.  not  to  commit  waste  ;  the  bond  being  put  in  suit,  it 
was  decreed  to  be  delivered  up  to  be  cancelled ;  the 
Court  saying  it  was  an  idle  bond. 

34.  It  was  formerly  held  that  if  a  lease  was  made  to  2 
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man  and  his  assigns,  he  could  not  be  restrained  from 
alienation:  but  if  the  word  assigns  was  omitted,  he 
might  then  be  restrained.  It  is  however  laid  down  by 
Lord  Coke  that  if  a  person  made  a  lease  for  life,  or 
years,  with  a  condition  that  the  lessee  should  not  grant 
over  his  estate,  or  let  the  lands  to  any  other  person,  it 
would  be  good ;  and  this  doctrine  is  now  fully  esta- 
blished. 

35.  A  lease  was  made  for  years  upon  condition  that 
the  lessee,  his  executors  or  assigns,  should  not  alien, 
without  the  assent  of  the  lessor.  The  lessee  died  in- 
testate; the  ordinary  granted  administration  to  J.  S. 
who  assigned  the  lease  without  licence.  It  was  ad- 
judged that  the  condition  was  broken,  for  J.  S.  was  an 
assignee  in  law. 

SQ.  A  condition  annexed  to  an  estate  for  years,  that 
if  the  lessee,  his  executors  or  assigns,  did  demise  the 
land  for  more  than  from  year  to  year,  then  the  lease 
should  cease,  and  be  void,  was  held  to  be  good. 

37.  A  condition  was  inserted  in  a  lease  for  years, 
that  if  the  lessee,  his  executors  or  administrators,  at 
any  time,  without  the  assent  of  the  lessor,  his  heirs  or 
assigns,  did  grant,  alien,  or  assign  the  land,  or  any 
part  thereof,  that  then  it  should  be  lawful  for  the  lessor 
and  his  heirs  to  re-enter.  This  was  held  to  be  a  good 
condition. 

38.  Conditions  of  this  kind  are  however  not  favoured ; 
for  they  are  held  to  affect  the  original  lessee  only,  and 
not  to  extend  to  his  assignees.  So  that  if  a  lessee  who 
is  restrained  from  alienation,  by  a  condition  of  this 
kind,  assigns  over  his  term,  with  the  consent  of  the 
lessor,  such  assignee  may  assign  to  any  other  person, 
without  farther  consent. 

39.  The  president  and  scholars  of  a  college  at 
Oxford  ma<le  a  lease  for  years  to  one  Bold,  with  a 
proviso  that  the  lessee  or  his  assigns  should  not  alien 
the  premises  to  any  person  or  persons,  without  the 
special  licence  of  the  lessors.     Afterwards  the  lessors 
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by  their  deed  licensed  the  lessee  to  alien  or  demise 
the  land  to  any  person  or  persons  whatever.  The 
lessee  assig^ned  the  t§rm  to  one  Tabbe,  who  devised 
it  to  his  son,  who  was  also  his  executor.  The  son 
entered  generally,  died  intestate,  and  his  administrator 
assigned  the  term  to  the  defendant.  The  president 
and  scholars  entered  for  the  condition  broken.  It  was 
resolved  that  the  alienation  by  licence  to  Tabbe  had 
determined  the  condition  ;  so  that  no  alienation  after- 
wards made  by  him  could  be  a  breach  of  the  proviso,  or 
give  the  lessors  a  right  of  entry  :  for  the  lessors  could 
not  dispense  with  sin  alienation  for  one  time,  and  that 
the  same  estate  should  remain  subject  to  the  proviso 
after. 

40.  George  Fox,  lessee  for  ninety-nine  years,    by  whichcot 
indenture,  rendering  rent,  covenanted  that  he  would  cro.Jac.39K. 
not  alien  or  assign  his  term,  or  any  part  thereof,  to  any 

but  his  brothers.  The  lessee  assigned  the  term  to  one 
of  his  brothers,  who  assigned  it  over  to  a  stranger.  It 
was  resolved,  I.  That  this  was  a  condition,  and  not  a 
covenant.  2.  That  the  assignee  was  not  within  the 
condition  ;  but  might  alien  to  whom  he  pleased. 

41.  In  the  case  of  Berry  v.  Taunton  the  condition  '^*''>§36. 
was  held  to  be  broken  by  a  devise  of  the  land  to  the 
lessee's  son.     But  in  a  subsequent  case,  where  a  lessee 

for   years   covenanted  with   the   lessor   not  to  assign 
over  his  term,  without  the  lessor's  consent  in  writing ;  Fox  ».  Swann, 
and  afterwards  without  such  consent  devised  the  term     ^  *^' 
to  J.  S.;  it  was  said  that  this  was  not  a  breach  of  the 
covenant ;  for  a  devise  was  not  a  lease. 

42.  Where  there  is  a  condition  in  a  lease  that  the  Do  not  ex- 
lessee  shall  not  assign  it  over,  without  the  permission  of  unlierie^. 
the  lessor ;  an  underlease  has  been  adjudged  not  to  be 
within  the  condition. 

43.  In  a  lease  for  twentv-one  years  there  was  a  co-  Crusoe  ». 

.  Bueby, 

venant  from  the  lessee,  that  he  would  not   "assign,  3 wW r. 234. 
ti-ansfer,  or  set  over,  or  otherwise  do  or  put  away  the  "    *^  ' 
said  indenture  of  demise,  or  the  premises  thereby  de- 
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mised,  or  any  pa^t  thereof,  to  any  person  or  persons 
whomsoever,  without  the  licence  and  consent  of  the 
lessor."  -The  lessee  demised  the  premises  for  fourteen 
years  without  any  licence  :  it  was  held  that  this  under- 
lease was  not  a  breach,  for  the  courts  had  always  looked 
nearly  into  these  conditions. 

44.  But  if  a  Tease  contains  a  proviso  that  the  IeSs€e, 
his  executors  or  administrators,  shall  not  let,  set,  or 
assign  over  the  wholfe  or  any  part  of  the  premises^ 
without  leave  in  writing-  from  the  lessor,  on  pain  of 
forfeiting  the  lease ;  an  administrator  of  the  lessee 
cannot  make  an  underlease.  Nor  would  a  parol  licence 
to  let  part  of  the  premises  discharge  the  lessee  from  this 
restriction. 

45.  William  Gregson  demised  the  premises  in  ques- 
2  Term R. 425.  tion  to  S.  Harrisou,  his  executors,  &c.  for  twenty-one 

years,  with  a  proviso  that  in  case  the  said  Harrison,  his 
executors  or  administrators,  should  at  any  time  during 
the  said  term  set,  let,  or  assign  over  the  demised  mes- 
suage, or  any  part  thereof,  without  the  licence  aiid  conT 
sent  of  Gregson,  his  executors,  administrators,  or  as- 
signs, for  that  purpose  first  had  and  obtained  in  writing, 
the  lease  should  be  absolutely  null  and  void ;  and  the 
lessor  might  enter.  The  lessee  entered  and  died ;  the 
defendant  took  out  administration  to  him,  became  pos- 
sessed of  the  demised  premises,  and  made  a  lease  of 
them  for  nine  years.  The  landlord  died,  having  de- 
vised the  premises  to  the  lessor  of  the  plaintiff,  who 
brought  an  ejectment  to  recover  them,  as  *being  for- 
feited by  the  lease  made  by  the  administrator.  The 
defendant  proved  that  Gregson,  the  lessor,  guve  liberty 
by  parol  to  Harrison  the  tenant  to  let  the  stdble,  being- 
part  of  the  premises  demised :  but  refused  to  give  the 
like  liberty  to  demise  any  other  part  of  the  premises. — 
Mr.  Justice  Ashurst  was  of  opinion,  that  there  was  no 
sufficient  answer  to  the  plaintiff 's  claim.  First,  it  was 
objected  that  the  covenant  only  extended  to  an  assign- 
ment of  the  whole  tenn ;  but  that  was  not  to  he  collected 
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from  the  words  of  t!ie  proviso,  which  were,  "  That  the 
tenant  should  not  set,  let,  or  assign  over  the  said  pre- 
mises, or  any  part  thereof,"  &c.  Now  the  word  over 
was  annexed  to  the  word  assign.  The  covenant  neces- 
sarily meant,  that  if  the  lessee  parted  with  the  premises, 
even  for  a  part  of  the  term,  his  lease  should  be  vacated  ; 
the  assignment  by  the  administrator  must  therefore  be 
considered  as  a  breach  of  the  condition.  It  was  then 
objected,  that  the  proviso  not  to  assign  did  not  extend 
to  persons  who  came  into  possession  by  operation  of 
law  ;  but  only  to  prevent  an  assignment  in  fact  by  the 
party.  It  was  however  impossible  to  argue  against  the 
express  stipulation  of  the  parties.  There  was  no  doubt 
but  that  it  was  competent  to  the  parties  to  bind  their 
representatives ;  and  the  covenant  was,  that  neither  the 
lessee,  nor  his  executors,  nor  his  administrators,  should 
let,  &c.  Therefore,  for  the  purpose  of  an  assignment^ 
the  term  never  could  be  considered  as  legal  assets  in 
their  hands.  If  indeed  the  word  executors  had  not 
been  inserted  in  the  proviso,  but  it  had  been  confined 
to  an  assignment  by  the  lessee  himself,  it  might  have 
been  doubted  whether  the  restriction  would  have  ex- 
tended to  this  case.  Another  objection  taken  was,  that 
the  lessor  gave  licence  to  the  tenant  to  let  part  of  the 
premises,  and  that  licence  destroyed  the  whole  con- 
dition. But  this  was  not  such  a  licence  to  alien  as  fell 
within  the  terms  of  the  proviso.  The  express  words 
were  "  licence  or  consent  in  writing,"  whereas  this 
was  only  a  licence  by  parol ;  therefore  it  was  not  a  legal 
licence  according  to  the  terms  of  the  covenant. — Mr. 
Justice  Buller  said,  the  first  question  was,  whether  the 
words  of  the  covenant  were  to  be  confined  to  an  assign- 
ment of  the  whole  term.  It  had  been  contended  that 
no  forfeiture  could  be  incurred  by  letting  for  a  shorter 
period  than  the  whole  term  :  but  no  authority  had  been 
cited  to  warrant  the  court  in  striking  out  the  words, 
'"  let  and  set."  The  case  of  Crusoe  v.  Bugby,  though  ^«/*,  §43. 
pretty  strong,  did  not  come  up  to  this  one  ;  for  there  the 
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word  let,  was  not  used :  but  that  was  a  material  word 
here,  and  the  court  could  not  reject  it.  With  respect 
to  the  lessor's  consent  to  let  part  of  the  premises,  which, 
k  was  contended,  waived  the  forfeiture  of  the  whole,  it 


was  not  a  legal  consent. 


Judgment  was  given  for  the 


plaintiff. 

46.  Where  a  lessee  covenanted  not  to  alien  or 
transfer  away  his  lease  ;  and  afterwards  acknowledged 
a  judgment,  on  which  the  lease  was  taken  in  execution 
and  sold ;  it  was  held  that  this  sale  was  not  a  forfeiture 
of  the  lease. 

47.  On  a  trial  in  ejectment,  a  verdict  was  found  for 
the  lessor  of  the  plaintiff,  subject  to  the  following  case  : 
The  lessor  of  the  plaintiff  demised  the  premises  by  lease, 
in  which  there  was  a  covenant  that  the  lessee,  his  exe- 
cutors, administrators  or  assigns,  should  not  let,  set, 
assign,  transfer,  make  over,  barter,  or  exchange,  or 
otherwise  part  with  the  lease,  or  the  lands,  or  any  part 
thereof,  to  any  person  or  persons  whatever,  without  the 
special  licence  and  consent  of  the  lessor,  his  heirs  or 
assigns,  with  a  power  of  re-entry  in  case  of  alienation. 
A  creditor  of  the  lessee  took  from  him  a  warrant  of 
attorney  to  confess  a  judgment,  upon  which  a  judgment 
was  entered,  and  the  lease  was  sold  by  execution  to  a 
person  who  had  notice  of  the  proviso.  The  lessor 
brought  an  ejectment  against  the  purchaser  of  the 
lease.  Lord  Kenyon  said  there  was  a  distinction  be- 
tween those  acts  which  the  party  does  voluntarily,  and 
those  which  pass  in  invitum;  that  judgments,  in  con- 
templation of  law,  always  pass  in  invitum  ;■  that  this  was 
not  an  alienation  within  the  meaning  of  the  covenant : 
and  judgment  was  given  for  the  defendant. 

48.  But  where  a  warrant  of  attorney  to  confess  a 
judgment  is  given  by  collusion,  for  the  purppse  of 
enabling  a  creditor  to  take  a  lease  in  execution,  it  will 
be  deemed  a  breach  of  a  covenant  not  to  alien. 

49.  In  the  above  case  of  Doe  v.  Carter,  the  landlord 
brought  a  new  ejectment:    the  jury  found  the  same 
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factSj  with  this  addition,  that  "  the  warrant  of  attorney 
was  executed  for  the  express  purpose  of  getting-  pos- 
session of  the  lease/'  and  the  tenant  concurred  in  that 
intention. 

Lord  Kenyon — "  When  this  case  first  came  before 
the  court,  the  rules  that  were  likely  to  govern  it  were  so 
explicitly  stated,  that  I  thought  we  should  have  heard 
no  more  of  it.  The  covenant  not  to  assign,  and  the 
proviso  to  enforce  it,  were  both  legal  at  the  time ;  and 
indeed  it  was  prudent  for  the  landlord  to  take  this  care, 
tiiat  an  improper  tenant  should  not  be  obtruded  on  hira. 
AVhen  the  former  question  arose,  the  court,  to  a  certain 
degree,  relaxed  the  severity  of  the  covenant,  and  they 
then  said  there  was  no  forfeiture,  because  all  that  was 
stated  was,  that  a  fair  creditor  had  used  due  diligence 
to  enforce  the  payment  of  a  just  debt,  and  that  the  lease 
was  taken  from  the  tenant,  against  his  consent,  by  judg- 
ment of  law.  But  when  it  is  now  stated  that  this  step 
was  taken  for  the  express  purpose  of  getting  possession 
of  the  lease,  and  that  the  tenant  consented  to  it,  it  would 
be  ridiculous  to  suppose  that  a  court  of  justice' could  not 
see  through  such  a  flimsy  pretext  as  this.  Here  the 
maxim  applies,  that  that  which  cannot  be  done  per 
directum  shall  not  be  done  per  ohliquuin.  The  tenant 
could  not,  by  any  assignment,  underlease,  or  mortgage, 
have  conveyed  his  interest  to  a  creditor;  consequently 
he  cannot  convey  it  by  an  attempt  of  this  kind.  If  the 
lease  had  been  taken  by  a  creditor,  under  an  adverse 
judgment,  the  tenant  not  consenting,  it  would  not 
have  been  a  forfeiture ;  but  here  the  tenant  concurred 
throughout,  and  the  whole  transaction  was  performed 
for  the  very  purpose  of  enabling  the  tenant  to  convey 
his  term  to  the  creditor." — Judgment  was  given  for 
the  plaintiff. 

50.  A  condition,  in  a  lease  for  years,  that  the  land-  a  lease  may 
lord  shall  re-enter  on  the  tenants  committing  an  act  of  bLSptcy/ 
bankruptcy,  whereupon  a  commission   shall  issue,  is 
good. 
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Roev.Gaiiiers,  61.  It  was  found  by  a  special  verdjpt^  that  in  a  lease 
2TermR.  133.  ^^^  twenty-one  years,  a  proviso  was  i&sierted,  that  if  the 
lessee,  his  executors  or  administrators,  should  commit 
any  act  of  bankruptcy,  within  the  intent  and  meaning 
of  any  statutes  made  or  to  be  made  in  relation  to  bank- 
rupts, whereon  a  commission  should  issue,  and  he  or 
they  should  be  found  or  declared  to  be  a  bankrupt  or 
bankrupts,  then  it  should  be  lawful  for  the  lessor  to 
re-enter  The  lessee  became  a  bankrupt:  the  question 
was,  whether  the  lease  was  thereby  determined. 

Mr.  Justice  Ashurst  said,  the  general  principle  was 
clear,  that  the  landlord,  having;  the  jus  disponendi, 
might  annex  whatever  condition  he  pleased  to  his 
grant,  provided  it  was  not  illegal  or  unreasonable. 
Then  was  this  proviso  contrary  to  any  express  law, 
or  so  unreasonable  that  the  law  would  pronounce  it 
to  be  void :  that  it  was  not  against  any  positive  law 
was  admitted,  and  no  case  had  decided  it  to  be  illegal. 
It  remained  to  be  considered  whether  it  was  void  or 
unlawful,  as  against  reason  or  public  policy.  It  did 
not  appear  to  be  against  either.  First,  it  was  reason- 
able that  a  landlord  should  exercise  his  judgment  with 
respect  to  the  person  to  whom  he  trusted  the  manage- 
ment of  his  estate ;  a  covenant  therefore  not  to  assign 
was  legal.  Covenants  to  that  effect  were  frequently  in- 
serted in  leases,  and  ejectments  every  day  brought  on 
a  breach  of  such  covenants.  The  landlord  might  very 
well  provide  that  the  tenant  should  not  make  him  liable 
to  any  risk  by  a  voluntary  assignment,  or  by  any  act 
which  obliged  him  to  relinquish  the  possession.  If  it 
was  reasonable  for  him  to  restrain  the  tenant  from  as- 
signing, it  was  equally  reasonable  for  him  to  guard 
against  such  an  event  a&  bankruptcy,  because  the  con- 
sequence of  it  was  an  assignment  of  the  property  into 
other  hands.  Perhaps  it  might  be  more  necessary  for 
the  laadilord  to  guard  against  the  latter  event,  as  there 
was  greater  danger  to  be  apprehended  in  that  than  in 
the  former  case.     Persons  who  were  put  into  possession 
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under  a  commission  were  still  less  likely  tx)  take  proper 
care  of  tlie  laild,  than  a  private  assignee  of  th,e  first 
tenant;  neither  was  there  any  reason  of  jiublic  policy 
to  be  urged  against  allowing  such  a  proviso ;  it  con- 
duced to  the  security  of  landlords,  wivich  could  never  be 
urged  as  a  ground  of  objection  on  that  head.  He  was 
therefore  of  opinion  that  it  was  a  valid  proviso. 

Mr.  Justice  BuHer  said^,  the  case  had  been  argued 
on  general  principles  of  inconveaiencej  because  the 
possession  of  an  estate  on  such  terms  enabled  the 
tenants  to  hold  out  false  colours  to  th.e  world:  but 
that  observation  did  not  apply  to  the  case  of  land, 
for  a  creditor  could  not  rely  on  tlie  bare  possession 
of  the  land  by  the  occupier^  unless  he  knew  what 
sort  of  interest  he  had  in  it.  If  he  were  desirous  of 
knowing  that^  he  must  look  into  the  lease  itself;  there 
he  would  find  the  proviso,  that  the  tenant's  interest 
would  be  forfeited  in  case  of  his  bankruptcy. 

The  stock  upon  the  farm  might  indeed  induce  a 
credit:  but  that  would  not  gavern  the  present  case. 
It  was  next  urged  that  this  was  equivalent  to  a  pro- 
viso that  the  lease  should  not  be  seized  under  a  com- 
mission of  bankruptcy ;  the  defendant's  counsel  having 
first  supposed  the  lease  to  he  granted  absolutely  for 
a  certain  term,  and  then  that  a  subsequent  proviso 
was  ^ded  to  that  effect.  Such  a  proviso  as  that  in- 
deed would  be  bad,  because  it  would  be  repugnant 
to  the  grant-  itself:  but  here  there  was  an  express 
limitation  that  the  lease  should  be  void,  upon  the  fact 
of  the  lessee's  becoming  a  bankrupt.  It  was  clear 
that  the  landlord  in  this  case  parted  with  the  terni, 
on  account  of  his  personal  confidence  in  the  tenant ; 
that  was  m*i^f«stly  the  case  in  all  leases  where  clauses 
against  alienation  were  inserted.  The  landlord  per- 
haps relied  oijl  the  tenant's  honesty,  or  he  approved 
©f  hk  skili  in  farming,  and  thought  he  would  take 
more  care  of  the  farm  than  another ;  therefore  he  had 
a  right  to  guaid  against   the   event  of  the   estate's 
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falling  into  the  hands  of  any  other  person,  who  might 
not  manage  it  so  well  as  the  original  tenant.  Suppose 
a  lease  were  made  for  twenty-one  years,  on  condition 
that  the  tenant  should  so  long  continue  to  occupy  the 
land  personally ;  there  could  be  no  objection  made  to 
such  a  condition ;  for  the  personal  confidence  was  the 
very  motive  for  granting  the  lease,  and  that  was  like 
this  case.  If  such  a  proviso  as  this  were  inserted  in 
very  long  leases,  it  would  be  tying  up  property  for  a 
considerable  length  of  time,  and  would  be  open  to  the 
objection  of  creating  a  perpetuity.  But  the  principal 
ground  was,  that  this  was  a  stipulation,  not  against 
law,  nor  repugnant  to  any  thing  stated  in  the  former 
part  of  the  lease,  but  merely  a  stipulation  against  the 
act  of  the  lessee  himself,  which  it  was  competent  for 
the  lessee  to  make.  Adjudged  that  the  condition  was -^ 
good. 

Tit.  32.  c.  5.  52.  In  many  of  the  cases  where  a  lease  may  be 
avoided  on  breach  of  a  condition,  acceptance  of  th'* 
rent  will  make  the  lease  good. 

Conditions  53    'Y\\Q  ccclcsiastical  courts,  in  conformity  to  the 

against  mar-  ^  ...  . 

"age.  Roman  law,  considered  all  conditions  in  restraint  of 

marriage  as  contrary  to  the  public  good,  and  therefore 
void.  The  Court  of  Chancery  first  adopted  the  same 
doctrine  in  cases  of  legacies ;  but  always  held  that  a 
condition  annexed  to  a  devise  of  land,  or  of  any  interest 
arising  out  of  land,  not  to  marry  without  consent,  was 
good.  That  where  such  a  condition  was  precedent, 
the  estate  did  not  vest  till  the  condition  was  performed  ; 
and  where  it  was  subsequent,  the  estate  would  be  di- 
vested by  the  breach  of  the  condition, 
f^*'- Porter,  54.  Lord  Newport  devised  an  estate  to  his  wife, 
1  Mod.  300.  for  her  life ;  after  her  death,  to  his  grand-daughter. 
Lady  Ann  Knowles,  and  the  heirs  of  her  body ;  pro- 
vided and  upon  condition  that  she  married  with  the 
consent  of  his  wife,  the  Earl  of  Warwick,  and  the, 
Earl  of  Manchester.  In  case  she  married  without  such 
consent,  then  he  devised  the  premises  to  another  person. 
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The  grand-daughter  married  without  consent.  It  was 
decreed  bj  Sir  H.  Grimstone,  M.  R.  that  the  condition 
was  only  in  terrorem,  and  the  estate  not  forfeited. 
Upon  an  appeal  Lord  Keeper  Bridgeman,  assisted  by 
Keeling,  Vaughan,  and  Hale,  reversed  the  decree. 
Hale  said,  that  though  by  the  civil  law,  in  a  case  of 
mere  personalty,  such  a  limitation  over  would  be  void  ; 
yet  this,  being  a  devise  of  lands,  was  not  to  be  governed 
by  that  law. 

55.  Mr.  Cary  devised  his  estate  to  trustees  and  their  Gertie ». 
heirs,  in  trust  for  EHzabeth  Willoughby,  for  her  life,  in  acha.  Ca.'i29. 
case  that  within  three  years  after  the  testator's  death 

she  married  Lord  Guilford  :  but  in  case  the  marriage 
did  not  take  effect  within  that  time,  then  he  devised  the 
estate  to  Lord  Faulkland.  Upon  the  death  of  the  tes- 
tator, proposals  of  marriage  were  made  by  Miss  Wil- 
loughby's  friends  to  Lord  Guilford,  which  being  refused, 
she  married  Mr.  Bertie.  Lord  Somers,  assisted  by 
Justices  Holt  and  Treby,  held,  that  as  this  was  a  good 
condition  precedent,  and  not  performed,  no  relief  could 
be  given  to  the  young  lady ;  that  the  estate  must  go 
over  to  the  next  in  remainder,  this  being  a  condition  of 
marriage,  which  was  a  thing  that  could  not  be  valued. 
It  appears  from  the  Journals,  that  this  decree  was  re-  Voi.  le.  230. 
versed  in  the  House  of  Lords.  240, 211." 

56.  J.  S.  charged  his  real  estate  with  500/.  to  be  Reeves... 
paid  to  his  sister,  Alice  Heme,  within  one  month  after  5  vi^!'Ab.343. 
her  marriage,  but  so  nevertheless  as  she  married  with  '*  ^^°"  ^' 
the  approbation  of  his  brother,  if  living ;  and  in  case 

she  married  without  his  consent,  the  500/.  was  not  to 
be  raised.  Alice  Heme  married  in  the  life-time  of  her 
brother,  without  his  consent.  The  question  was,  whether 
she  was  entitled  to  the  500/.  or  not ;  for  it  was  said  that 
this  was  a  condition  only  in  terrorem;  that  the  jcon- 
struction  of  such  a  condition  always  had  been,  where 
there  was  no  devise  over,  that  such  a  condition  was 
void ;  otherwise  where  limited  over ;  and  here  it  was 
not.     On  the  other  side  it  was  argued  that  this  was  a 
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Condition  precedent,  and  nothing  arose  or  became  due 
but  upon  the  marrying  with  consent ;  that  being  a  devise 
of  money  out  of  land,  or  of  a  charge  upon  land,  it  was 
to  be  considered  as  a  devise  of  land,  and  to  be  governed 
by  the  same  rules ;  then  being  a  plain  condition  pre- 
cedent, nothing  arose.  And  for  this  were  cited  the 
two  preceding  cases.  Sir  Joseph  Jekyll  held  that  the 
charge  being  upon  land,  the  case  was  to  be  decided  by 
the  same  rule  as  if  it  had  been  a  devise  of  land ;  and 
being  plainly  a  condition  precedent,  nothing  vested :  for 
it  would  be  too  hard  to  charge  the  land,  contrary  to 
the  express  will  of  the  testator ;  and  to  say,  the  money 
should  be  raised,  when  the  testator  said  it  should  not. 
Decreed  accordingly. 

57.  The  vahdity  of  conditions  in  restraint  of  mar- 
riage without  consent  was  also  estabhshed,  in  the  case 
of  a  trust  term,  created  for  the  purpose  of  raising  por- 
tions for  daughters,  by  the  following  determination. 

58.  Sir  Thomas  Aston  settled  his  estate  to  the  use 
of  himself  for  life,  remainder  to  trustees  for  a  term  of 
years,  upon  trust,  in  case  he  should  have  no  son,  and 
should  have  two  daughters,  living  at  the  time  of  his 
death,  that  the  trustees  of  the  term  should  raise  for 
such  daughters  2000/.  a-piece,  if  they  married  with 
the  consent  of  their  mother;  and  if  either  of  them 
died  before  marriage,  with  such  consent,  her  portion 
to  cease,  and  the  premises  to  be  discharged ;  or  if 
raised,  then  to  be  paid  to  the  person  to  whom  the 
premises  should  belong.  Sir  T.  Aston  gave,  by  his 
will,  to  each  of  his  daughters,  an  additional  portion 
of  2000/.  subject  to  the  like  condition  as  in  the  settle- 
ment. He  died,  leaving  two  daughters,  who  married 
without  the  consent  of  their  mother;  and  afterwards 
filed  a  bill  in  Chancery  against  the  trustees  of  the 
term,  and  their  father's  executors,  to  have  their  por- 
twns  raised.  It  was  answered,  that  the  two  daugh- 
ters had  married  without  the  consent  of  their  mother, 
although  they  and  their  husbands  were  informed,  pre- 
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vious  to  their  respective  marriages^  of  the  clause  by 
which  they  were  restrained  from  marrying,  without 
such  consent. 

Sir  Joseph  Jekyll  decreed  that  the  plaintiffs  were 
entitled  to  their  original  portions,  as  well  as  to  the 
additional  portions  given  by  the  will. 

Upon  an  appeal.  Lord  Hardwicke,  assisted  by  Lord 
Chief  Justice  WiUes,  Lord  Chief  Justice  Lee,  and  Lord 
Chief  Baron  Comyns,  determined  that  the  daughters  of 
Sir  Thomas  Aston  were  not  entitled  to  these  portions, 
in  consequence  of  their  marriage  without  their  mother's 
consent. 

Lord  Chief  Baron  Comyns  said,  the  intention  of 
Sir  T.  Aston  was  perfectly  clear,  that  his  daugiiters 
should  not  take  portions  if  they  married  without  con- 
sent. The  objection  which  had  been  most  relied  on 
was,  that  in  the  civil  law  restrictions  of  this  kind  were 
looked  on  as  unlawful;  and  that  the  doctrine  of  the 
civil  law  had  been  adopted  by  the  Court  of  Chancery. 
In  cases  of  pecuniary  legacies,  that  court  had  indeed  in 
some  points  adopted  the  rules  established  in  the  eccle- 
siastical courts  :  but  even  on  this  subject  that  court  had 
not  adopted  the  rules  of  the  civil  law ;  for  where  a 
legacy  was  given  upon  condition  of  marriage,  with 
consent,  with  a  devise  over  of  the  legacy,  on  breach  of 
the  condition,  the  condition  had  been  held  good.  It 
was  a  known  maxim,  that  where  the  estate  was  to  arise 
upon  a  condition  precedent,  it  could  not  vest  until  the 
condition  was  performed:  this  had  been  so  strongly 
adhered  to,  that  even  where  the  condition  was  become 
impossible,  no  estate  should  grow  thereon. 

Lord  Chief  Justice  Willes  said,  that  two  points  had 
been  made  on  this  case.  1.  If  it  was  the  intention  of 
Sir  T.  Aston  that  his  daughters  should  have  their 
portions,  whether  they  married  with  consent  or  not. 
2.  If  it  was  his  intention  that  they  should  not;  then 
whether  this  intent  was  agreeable  to  the  rules  of  law 
and  equity.     As  to  the  first,  there  could  be  no  doubt 

c  2 
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either  upon  the  settlement^  or  the  will.  As  to  the 
second  pointy,  to  beg-in  with  the  will,  the  rule  was,  that 
voluntas  testatoris  totum  est,  if  not  inconsistent  with 
-the  rules  of  law  and  equity ;  and  they  should  be  very 
plain  indeed,  to  defeat  the  intention  of  the  testator. 
The  restraint  in  this  case  must  be  taken  to  be  eitlier  a 
condition   precedent,   or  a  limitation  of  the   time  of 

Ante,  §  55.  payment.  If  the  first,  the  case  of  Bertie  v.  Faulkland 
was  in  point;  if  it  was  taken  as  a  limitation  of  the 
time  of  payment,  and  that  seemed  the  proper  con- 
struction, then  even  the  civil  law  would  not  say  that 
they  were  now  entitled,  because  the  time  was  not 
come. 

Lord  Chief  Justice  Lee  said,  there  were  three  sorts 
of  conditions  to  be  rejected.  L  Such  as  were  repug- 
nant. 2.  Such  as  were  impossible  in  their  creation. 
3.  Such  as  were  mala  in  se.  But  this  condition  of  mar- 
rying with  consent  did  not  come  under  any  of  those 

Aftte,i 54.  heads  ;  and  in  Fry  v.  Porter  it  was  admitted  that  such 
a  condition  was  good  in  respect  of  land.  That  though 
where  a  compensation  could  be  made,  it  was  true  there 
was  but  little  difference  between  conditions  precedent 
and  subsequent,  yet  where  a  condition  was  annexed  to 
a  portion,  in  order  to  have  a  marriage  with  consent, 
there  was  an  equitable  difference.  In  the  case  of  a 
condition  subsequent  the  thing  was  vested  ;  and  though 
in  the  nature  of  a  penalty,  yet  the  intent  should  be  clear 
and  plain,  by  an  express  devise  over  to  divest  it :  but  in 
the  case  of  a  condition  precedent,  for  which  there  could 
be  no  compensation,  it  would  be  giving  an  estate  ag-ainst 
the  intent  of  the  donor,  to  dispense  with  the  condition. 
There  were  no  words  to  vest  the  portions  in  the  daugh- 
ters till  a  marriage  with  consent ;  and  he  very  much 
governed  his  opinion  by  the  particular  penning  of  the 
deed,  which  had  made  this  a  condition  precedent ;  and 
had  vested  nothing  in  the  daughters  till  a  marriage  with 
consent.  Upon  the  whole,  therefore,  he  was  of  opi- 
nion that  a  condition  to  marry  with  consent  was  a  law- 
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ful  one ;  that  it  was  annexed  to  these  portions  ;  that  H 
was  a  condition  precedent,  and  that  nothing  could  vest 
in  the  plaintiffs  till  that  condition  was  performed. 

Lord  Hard wi eke  said  he  agreed  with  the  judges  in 
opinion,  and  held  that  nothing  was  more  fixed,  since  the 
case  of  Pawlet  v.  Pawlet,  than  that  portions  charged  on  i  Vem.  204. 
land  would  not  vest^till  the  time  of  payment  came,  which 
in  this  case  was  not  till  a  marriage  with  consent ;  there- 
fore there  was  no  rule  in  law  or  eqiuty  that  could  ex- 
cuse the  want  of  such  consent.  That  there  was  no  such 
rule  where  they  were  given  over,  had  been  clearly 
proved ;  and  the  ordering  that  the  estate  should  be  ex.- 
onerated,  he  thought,  was  equal  to  a  devise  over.  But 
admitting  that  there  was  no  devise  over,  then  the  ques- 
tion would  be,  whether  this  condition  was  in  terrorem 
only.  He  said  he  did  not  know  that  the  rule  obtained 
so  generally  as  had  been  laid  down  ;  he  had  understood 
it  only  of  legacies,  and  not  of  portions.  These  portions 
arose  out  of  land,  and  had  nothing  testamentary  in 
them,  so  were  not  subject, to  the  jurisdiction  of  the 
ecclesiastical  court,  nor  to  be  governed  by  the  rules  of 
'  the  civil  law,  but  were  subject  onjy  to  the  rules  of  the 
common  law.  If  Sir  T.  Aston  had  expressly  limited 
the  term  to  his  daughters,  on  their  marrying  with  con- 
sent ;  the  term  could  never  arise,  until  they  were  so 
married.  Why  had  he  not  the  same  power  over  the 
trust  of  the  term  as  over  the  term  itself  .f* — The  decree 
was  reversed. 

39.  In  a  subsequent  case  a  woman  devised  in  these  Rcynish  r. 
words : — ''  Provided  always,  and  it  is  my  will,  if  my  3  Atk"!i30. 
daughter  Mary  marry  by  and  with  the  consent  of  the 
trustees,  signified  in  writing  before  such  marriage  had, 
then  and  not  otherwise  I  give  and  devise  unto  my  said 
daughter  Mary  the  sum  of  800/. ;"  and  charged  all  her 
real  estates  with  the  payment  of  her  debts  and  legacies. 
Mary  married  without  the  consent  of  the  trustees,  and 
died  soon  after :  but  before  her  death  the  trustees  de- 
clared their  consent  and  approbation.     On  a  bill  filed  by 
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Reynish  for  payment  of  this  legacy.  Lord  Hardwicke 
said,  as  Mary  married  without  the  consent  of  the 
trustees,  their  consent  or  approbation  afterwards  was 
imhiaterial,  because  no  subsequent  approbation  could 
amount  to  a  performance  of  the  condition,  or  dispense 
with  a  breach  of  it. 

If  the  leg-acy  was  to  be  considered  as  a  charge  ori- 
ginally upon  the  lands,  it  must  have  the  same  consi- 
deration as  a  devise  of  lands  would  have  :  in  that  case 
nothing  could  be  clearer  than  that  the  legacy  could  not 
be  raised,  because  nothing  vested  before  the  condition 
performed. 

Perrin  v.  60.  The  Court  of  King's  Bench,  upon  a  case  lately 

9  East.  170.  sent  out  of  Chancery,  was  of  opinion  that  a  condition, 
restraining  a  lady  from  marrying  a  native  of  Scotland, 
was  good. 

Are  construed  61.  Conditions  in  restraint  of  marriage  without  con- 
sent, are,  however,  so  far  discouraged  by  the  Enghsh 
law,  that  they  are  construed  strictly  in  favour  of  the 
persons  on  whom  such  restraints  are  laid. 

Clerk  t.  Lucy,  62.  J.  S.  having  four  daughters.  A.,  B.,  C,  and  D., 
devised  several  parcels  of  his  estate  to  his  four  daugh- 
ters ;  and,  among  other  devises,  he  gave  to  his  trustees 
his  lands  in  E.  and  F.,  in  trust  for  his  daughter  A.,  until 
her  marriage  or  death;  and  in  case  she  married  with 
the  consent  of  the  trustees,  then  to  her  and  her  heirs  ; 
but  in  case  she  should  marry  without  their  consent, 
then  to  her  other  sisters  equally  between  them.  Three 
years  after  the  date  of  the  will,  A.  married  with  the 
consent  and  approbation  of  her  father,  who  settled  upon 
this  marriage  part  of  the  lands  which  he  had  devised  to 
her,  and  some  other  property.  A  year  after  J.  S.  died, 
without  having  altered  his  will :  it  was  objected  that 
this  was  a  condition  precedent,  and  until  performance 
the  estate  could  not  vest,  and  that  equity  ought  not  to 
aid  in  such  a  case. 

Lord  Covt^er  held  that  by  the  marriage,  with  the 
consent  of  the  father,  the  condition  was  dispensed  with. 


strictly. 


5  Vin.  Ab.  87. 
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and  the  devise  became  absolute  :  for  conditions  of  this 
kind,  whether  precedent  or  subsequent,  were  in  the 
nature  of  penalties  or  forfeitures.  If  the  substantial  part 
and  intent  was  performed,  equity  would  supply  small  de- 
fects and  circumstances,  and  favour  the  devisee.  Here 
was  no  forfeiture :  it  was  never  the  intent  of  the  testator 
that  the  estate  should  be  taken  from  the  first  devisee, 
when  it  could  not  go  to  the  devisee  over,  and  be  let  to 
descend  to  the  heir  at  law. 

63.  A  person  devised  all  his  lands  to  one  Comyns  and  Robinsoa  ». 
his  heirs,  to  the  use  of  him  and  his  heirs,  in  trust  for  Fo"Sif  i64. 
payment  of  debts  ;  and  afterwards  in  trust  for  his  grand- 
daughter Mary,  and  the  heirs  of  her  body,  remainder  to 
Comyns  and  his  heirs,  upon  condition  that  he  should 

marry  the  testator's  grand-daughter  Mary.  Comyns 
offered  to  marry  the  lady :  but  she  refused,  and  soon  after 
married  another  person. 

Lord  Talbot  was  of  opinion  that  this  was  a  condition  oaiy.  „,  pes- 
subsequent,  and  that  it  was  dispensed  with  by  the  refusal  2°Atk"26i 
of  the  lady. 

64.  A  person  devised  his  estate  to  trustees,  to  the  use  Long  v.  Den- 
of  his  son  Robert  for  hfe,  remainder  to  the  wife  of  such  ^\\*  ^""■• 

2052. 

son  for  life,  remainder  to  the  first  and  other  sons  of  his 
said  son  in  tail ;  w  ith  a  proviso  that  if  the  son  should 
marry  any  woman  not  having  a  competent  marriage 
portion,  or  without  the  consent  and  approbation  of  the 
said  trustees,  their  heirs  and  assigns,  in  writing  under 
their  hands  and  seals  first  had  and  obtained  ;  then  his 
trustees,  immediately  after  the  decease  of  his  son, 
should  stand  seised  of  the  premises,  to  the  use  of  the 
testator's  two  daughters ;  and  he  declared  that  the  said 
proviso  or  condition  was  not  intended  by  him,  or  to  be 
construed  ^r  taken  to  be  in  terrorem  ;  but  a  condition 
in  want  of  performance  whereof  in  every  respect  the 
estate  should  in  no  case  be  vested  in  his  son,  nor  the 
heirs  of  that  marriage.  The  son  married  a  woman  who 
had  a  competent  portion,  but  without  the  consent  or  ap- 
probation of  the  trustees.     Upon  the  death  of  the  son, 
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the  daughter  claimed  the  estate  under  the  condition  in 
the  will. 

Lord  Mansfield — ''  Conditions  in  restraint  of  mar- 
riage are  odious,  and  are  therefore  held  to  the  utmost 
rigour  and  strictness  :  they  are  contrary  to  sound  po- 
licy ;  by  the  Roman  law  they  are  all  void.  Conditions 
precedent  must  previously  exist ;  therefore  in  these 
there  can  be  no  liberahty,  except  in  the  construction  of 
the  clauses.  But  in  cases  of  conditions  subsequent,  it 
has  been  estabhshed  by  precedents,  that  where  the  estate 
is  not  given  over,  they  shall  be  considered  as  only  in 
terrorem.  This  shews  how  odious  conditions  are  ;  for 
in  reason  and  argument  the  distinction  between  being 
and  not  being  limited  over  is  very  nice ;  and  a  clause  can 
carry  very  little  terror  which  is  adjudged  to  be  of  no  effect. 
If  the  estate  is  given  over,  such  a  condition  cannot  be  got  , 
over.  The  present  case  is  doubly  in  terrorem;  and 
made  so  by  adding  the  clause,  that  the  said  proviso  or 
condition  was  not  intended  by  him,  nor  to  be  construed 
2  Atk.  261,  nor  taken  to  be  in  terrorem.  In  the  case  of  Daly  v. 
Clanrickarde,  in  Chancery,  1 0th  December,  1738,  the 
condition  was,  that  he  should  marry  with  the  consent  of 
trustees ;  if  not,  the  estate  was  given  over.  The  trustees 
were  applied  to ;  they  offered  to  agree,  on  a  proper  ; 
settlement  being  made.  The  marriage  was  had  without 
their  knowledge  :  but  the  settlement  being  afterwards 
made,  their  conditional  consent  was  holden  to  be  suffi- 
cient. In  the  case  of  Bolton  et  Ux.  v.  Humphries  et  aL 
20th  February,  1755,  in  Cane,  the  condition  was,  that 
if  she  married  with  the  consent  of  N.  H.  in  writing,  then,i .( 
&c.  and  the  estate  was  given  over.  She  married  with-  - 
out  his  privity  :  but  he  gave  his  consent  as  soon  as  he 
kneWrpf  the  marriage.  Lord  Hardwicke  held  this.jani 
sufficient  consent,  to  entitle  her  to  the  real  and  personal 
estate,  which  was  given  her  if  she  married  with  the  con- 
sent and  approbation  of  N.  H.  to  be  signified  in  writing. 
1  mention  these  cases  to  shew  that  the  Court  ouglit  not 
to  make  strides  in  favour  of  a  forfeiture.     There  can  be , 
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but  one  true  leg'al  construction  of  these  conditions  ;  and, 
therefore,  it  must  be  the  same  in  the  Court  of  Chan- 
cery, and  all  the  other  Courts  in  Westminster  Hall  The 
meaning-  of  the  testator,  or  the  controul  which  the  law 
puts  upon  his  meaning-,  cannot  vary,  in  what  court  so- 
ever the  question  chances  to  be  determined.  In  the 
present  case  the  forfeiture  is  so  cruel  as  to  begin  with 
the  innocent  issue  of  the  offender,  who  is  to  have  it  for 
his  own  life  at  all  events.  This  testator  considered 
money  as  the  only  qualification  of  a  wife  :  but  he  still 
means  to  leave  it  to  the  judg-ment  of  trustees^  whether 
there  might  not  be  some  equivalent  for  money.  He 
only  meant  to  require  their  sanction,  in  case  his  son 
married  a  woman  without  a  competent  fortune.  This 
is  undoubtedly  a  condition  precedent ;  it  must  have  been 
performed  before  the  son  could  take,  before  his  interest 
could  vest.  The  construction  must  be  to  vest  the  estate, 
in  case  his  son  married  a  woman  with  a  competent  for- 
tune, or  had  the  consent  and  approbation  of  his  trustees 
to  marry  a  woman  without  one.  The  blunder  is  in  the 
penning-  only ;  the  meaning  is,  that  in  either  event  it 
shall  vest :  the  performance  of  either  part  of  the  alter- 
native vests  the  estate.  Here  is  no  objection  to  the  mar- 
riage, and  one  of  the  trustees  is  become  one  of  the  de- 
visees over ;  therefore  a  cause  of  objection  ouij;;ht  to  be  Merry  ». 

.  .         .  Reres, 

shewn,  otherwise  it  shall  be  considered  as  if  his  consent  i  Case's  Temp, 
was  withholden  without  reason.     The  consequence  is,  ciarkep.' 
that  judgment  must  be  given  for  the  defendant."  S  Ves.'i. 

The  three  other  judges  concurred  in  thinking  it  to 
have  been  the  intention  of  the  testator  that  his  son's 
complying  with  either  part  of  the  alternative  should 
be  a  performance  of  the  condition  ;  that  he  did  not 
incur  a  forfeiture,  unless  he  had  broken  both  parts  of 
it ;  and  that  conditions  in  restraint  of  marriage  ought  ccaiughan 
to  be  construed  with  the  utmost  rigour  and  strictness.       J v^s? Tiz. 

65.  In  a  modern  case  of  personal  property,  it  was  scottr. Tyler, - 
held  that  the  same  principles  of  policy  which  annul  Arg. VoLI. 23. 
conditions  that  tend  to  a  general  restraint  of  marriage 
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will  favour  and  support  them,  when  they  merely  pre- 
scribe such  provident  regulations  and  sanctions  as 
tend  to  protect  the  individual  from  those  consequences 
to  which  an  overhasty,  rash,  or  precipitate  match 
would  probably  lead.  Therefore  if  the  conditions  are 
only  such,  whereby  a  marriage  is  not  altogether  pro- 
hibited, but  only  in  part  restrained ;  as  in  respect  of 
time,  place,  or  person ;  then  such  conditions  are  good. 
An  injunction  to  ask  consent  is  lawful,  as  not  restrain- 
ing marriage  generally.  A  condition  prescribing  due 
ceremonies,  and  place  of  marriage,  is  good,  which  only 
limits  the  time  to  the  age  of  twenty-one,  or  any  other 
reasonable  age,  provided  it  be  not  used  evasively  to 
restrain  marriage  generally. 
Widows  may         66.  A  couditiou  restraining  a  widow  from  a  second 

be  restrained  •  n      •  i 

from  Marriage,  mamage  generally  is  good. 

Fitchetr.  67.  R.  H.  devised  certain  lands  to  his  wife  and  her 

2  st^'ii28.     heirs  :  but  if  she  married  again,  then  he  devised  those 

lands  to  his  daughter  in  fee.     The  wife  married  again  ; 

it  was  adjudged  that  the  estate  should  go  over  to  the 

daughter. 
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CHAP.  11. 


Of  the  performance  and  breach  of  Conditions. 


Sect. 


1. 
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Sect 
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broken. 
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Effect  of  its  perform- 

hold Grants. 
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lieve. 

mitation. 

Secti 

ON    I 

With  respect  to  the  performance  of  a  condition.  Lord  How  a  condi- 
Coke  says,  a  diversity  is  to  be  understood  between  con-  pe'^rformed.^ 
ditions  that  are  to  create  an  estate,  and  conditions  that  ^  ^°*'-  -^^  ^• 
are  to  destroy  an  estate.     For  a  condition  that  is  to 
create  an  estate  is  to  be  performed  by  construction  of 
law  as  near  as  it  may  be,  and  according  to  its  intent 
and  meaning,  albeit  the  letter  and  words  of  the  condi- 
tion cannot  be  performed.     But  otherwise  it  is  of  a  con- 
dition that  destroys  an  estate ;  for  that  is  to  be  taken 
strictly,  unless  it  be  in  certain  special  cases. 

2.  Where  a  literal  performance  of  a  condition  be- 
comes impossible  by  the  happening  of  some  subsequent 
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event,  it  must  then  be  performed  as  near  the  intent  as 
possible. 
§  352.  3.  Thus  Littleton  says,  if  a  feoffment  be  made  upon 

condition  that  the  feoffee  shall  give  the  land  to  the 
feoffor  and  his  wife,  to  hold  to  them  and  to  the  heirs  of 
their  two  bodies  engendered,  and  for  default  of  such 
issue  the  remainder  to  the  right  heirs  of  the  feoffor ; 
In  this  case  if  the  husband  dies,  living  the  wife,  before 
any  estate  tail  made  unto  them,  then  ought  the  feoffee  to 
make  an  estate  to  the  wife,  as  near  to  the  intent  of  the 
condition  as  may  be  ;  that  is,  to  limit  the  land  to  the 
wife  for  life,  without  impeachment  of  waste,  remainder 
to  the  heirs  of  the  body  of  her  husband  on  her  be- 
P  gotten  ;  remainder  to  the  right  heirs  of  the  husband. 

4.  Where  there  is  a  condition  precedent  copulative, 
the  whole  must  be  performed  before   the  estate   can 
arise. 
Woodr.  5.  Sir  H.  Wood,  reciting  the  intended  marriage  of, 

2  Free"m.'^i86.'   his  daughter  with  the  Duke  of  Southampton,  limited  hia, 
Ca^si  ^'      estate  to  the  use  of  himself  for  life,  remainder  to  the  use 
of  trustees  and  their  heirs,  to  the  intent  that  in  case  th^, 
Duke  of  Southampton  should  be  married  to  his  daughnf 
ter,  after  the  age  of  sixteen,  and  they  should  have  issu^^ 
male,  then  the  trustees  and  their  heirs  should  stand  seisec^f 
of  the  premises  in  trust  for  the  duke,  during  his  life. 
The  marriage  took  place  before  the  lady  was  sixteen  : 
but  she  lived  to  that  age,  and  died  without  issue.     The, 
question  was,  whether  the  duke  was  entitled  to  an  estat^j 
for  life. — It  was  decreed  that  the  duke  was  entitled  to  an 
estate  for  life  under  the  settlement :  biit  this  decree  was 
Com.  R.  732.    rcvcrscd  in  the  House  of  Lords ;  and  Lord  Chief  Baroqi^^ 
Comyns  says,  the  reversal  was  founded  on  this,  thattUftr 
words  were  plain  and  certain  that  there  must  not  only 
be  a  marriage,  but  also  issue  male.     And  when  a  condi- 
tion copulative,  consisting  of  several  branches,  is  made 
precedent  to  any  use  or  trust,  the  entire  condition  must 
be  performed,  else  the  use  or  trust  can  never  arise  or 
take  place.     And  it  would  be  violence  to  break  the  con- 
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dition  into  two  parts,  which  was  but  one,  according  to 
the  plain  and  natural  sense  of  it. 

6.  With  respect  to  the  persons  who  may  perform  a  '^^o  «"«▼ 

^  *  1  perforin  it. 

condition,  it  is  a  general  rule  that  every  one  who  has  an  i  inst  20;  b. 
interest  in  the  condition,  or  in  the  lands  to  which  it  re- 
lates, may  perform  it.  As  if  a  feoflfee,  upon  condition 
to  pay  at  Michaelmas  20/.  enfeoffs  another  person  be- 
fore that  time^  the  second  feoffee  may  perform  the  con- 
dition. 

7.  Where  a  time  is  appointed  for  the  performance  of  Lit.  §  234. 
a  condition,  the  right  to  perform  it  w  ill  descend  to  the 

heir.  Thus,  if  a  feoffment  be  made  upon  condition  to 
be  void,  if  the  feoffor  pays  a  certain  sum  of  money  on  a 
particular  day  ;  though  the  feoffor  should  die  before 
the  day  of  payment,  yet  his  heir  may  perform  the 
condition. 

8.  A  person  having:  two  sons,   B.    and  C,  devised  Marts  v. 

®  Marks    1  Ab. 

lands  to  his  wife  for  life,  after  her  death  to  his  son  C.  Eq.ioe. 
and  his  heirs :  provided  that  if  B.  did,  within  three 
months  after  the  death  of  his  wife,  pay  to  C,  his  ex- 
ecutors or  administrators,  the  sum  of  500/.  then  the  said 
lands  should  go  to  B.  and  his  heirs.  The  wife  lived 
several  years;  and  during  her  life  B.  died,  leaving  J.  D. 
his  heir  ;  w  ho  not  being  heir  at  law  to  the  testator,  the 
question  was,  whether  he  could,  after  the  death  of  the 
wife,  perform  the  condition.  And  though  it  was  ob- 
jected that  this  being  a  condition  precedent,  and  merely 
personal  in  B.,  who  had  neither  jus  in  re  nor  ad  rem, 
and  could  not,  therefore,  release  or  extinguish  the  con- 
dition ;  consequently  that  his  heir  could  not  perform  it 
after  his  death  ;  yet  it  was  held,  and  so  decreed,  that  the 
possibility  of  performing  this  condition  was  an  interest  or 
right,  or  scintilla  Juris,  which  vested  in  B.  himself,  and 
descended  to  his  heir,  who  might  perform  it. 

9.  But  where  the  words  of  a  condition  are  general, 
and  no  time  is  specified  for  the  performance  of  it,  such 
condition  must  be  performed  by  the  party  to  whom  it  is 
reserved,  and  not  by  his  heir.     Thus  Littleton  says,  §  337. 
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where  a  feoffment  is  made,   upon  condition  that  if  the 
feoffor  pays  a  certain  sum  of  money  to  the  feoffee^  then 
it  shall  be  lawful  for  the  feoffor  and  his  heirs  to  enter  ; 
in  this  case  if  the  feoffor  dies  before  the  feoffment  is 
made,  his  heir  cannot  perform  the  condition. 
At  what  time.        10.  Where  a  particular  time  is  appointed  for  the  per- 
formance of  a  condition,  it  must  be  performed  at  or 
before  that  time.     But  where  no  particular  time  is  ap- 
pointed, the  person  to  whom  the  condition  is  reserved 
must,  in  some  cases,  perform  it  within  a  reasonable  and 
convenient  time ;  and  in  other  cases  he  may  perform  it 
at  any  time  during  his  life:  but  if  he  dies  without  per- 
forming it,  the  right  is  not  transmitted  to  his  heir. 
2  And.  73.    -       11.  Thus  if  a  feoffment  be  made  upon  condition,  that 
if  the  feoffee  does  not  pay,  &c.  it  shall  be  lawful  for  the 
feoffor  to  re-enter;  the  money  ought  to  be  paid  to  the 
feoffor  in  convenient  time  ;  for  it  is  not  reasonable  that 
the  feoffee  shall  have  the  benefit  of  the  land,  and  not  pay 
the  money.     But  if  the  condition  be,  that  if  the  feoffor 
pays,  &c.  he  may  re-enter;  the  feoffor  has  time  to  pay 
it  during  his  life,  because  the  other  has  the  profit  of  the 
land,  and  has  no  loss  by  the  non-payment. 
At  what  place.       12.  Where  a  particular  place  is  appointed  for  the  per- 
formance of  a  condition,  the  party  who  is  to  perform  it 
must  come  to  that  place ;  for  the  person  to  whom  the 
condition  is  to  be  performed  is  not  obliged  to  accept  of 
the  performance  elsewhere ;  he  may,  however,   if  he 
pleases,  accept  of  the  performance  at  another  place,  and 
such  acceptance  will  be  good. 
Y\  ^  ^210  b         ^^'  ^^  "^  particular  place  be  appointed  for  the  per- 
formance of  a  condition,  and  the  condition  be  that  the 
feoffee  shall  pay  a  sum  of  money  :  in  that  case  the  feoffee 
must  seek  for  the  person  to  whom  the  money  is  to  be 
paid,  if  he  be  within  the  realm  ;  if  he  is  out  of  the  realm, 
then  it  is  not  incumbent  on  the  feoffee  to  seek  him,  nor 
is  the  condition  broken. 
jd.^      ^^^  14.  Where  the  condition  is,  to  deliver  twenty  quar- 

ters of  wheat,  or  twenty  loads  of  timber,  or  such  like,  the 


2  Leon.  260. 
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feoffor  is  not  bound  to  carry  the  same  about,  and  seek 
the  feoffee  :  but  the  feoffor  must,  before  the  day,  go  to 
the  feoffee,  and  learn  where  he  will  appoint  to  receive 
it,  and  there  it  must  be  delivered. 

15.  Where  an   estate  is  given  upon  condition,   the  who  are 
taking"  possession  of  the  land  to  which  the  condition  is  ^^^  -^^^  ^"' 
annexed  binds  to    the  performance  of  the  condition, 

even  though  such  performance  should  be  attended  with 
a  loss. 

16.  An  estate  beings  devised  to  Christ's  Hospital,  on  ^"-.^fV 

o  .  thnst  s  Hos- 

condition  of  maintaining  six  children  from  a  particular  pitai,  3  Bro. 

.         ,  .     ,     ,        .  ,  .    *         „     .         Cba.  R.  lb>. 

parish  :  the  hospital  having*  taken  possession  or  the 
estate,  the  rents  at  first  proved  insufficient  to  maintain 
six  children,  so  that  the  Hospital  had  only  maintained 
three ;  and  an  account  having  been  exhibited  to  the 
governors,  the  latter  had  been  satisfied.  But,  upon 
filing  the  information,, it  was  found  that  there  had  been 
a  mistake  in  the  account,  the  rents  not  having  been  ex- 
pended ;  and  it  appeared  that  they  had  become  sufficient 
to  maintain  the  whole  number. 

Lord  Thurlow  said,  that  whether  the  rents  were  or 
were  not  sufficient  to  maintain  the  number,  the  Hos- 
pital, having  taken  possession  of  the  estate,  was  bound 
to  perform  the  condition,  and  that  they  should  have  con-  ^tt-  Gen. 

.    *  ,  ''        ,  V.  Andrew, 

sidered  of  that  previous  to  taking  possession.  3  ves.  633. 

17.  If  an  estate  be  made  to  a  married  woman  upon  i  Roll.  Ab.42i, 
condition,  she  will  be  bound  to  perform  it,  because  this 

does  not  change  her  person,  but  the  land.  So  if  an 
estate  be  made  to  an  infant,  upon  an  express  condition, 
the  infant  will  be  bound  to  perform  it.  And  if  an  estate 
.  )^e  made  to  a  person  in  fee  upon  condition,  his  heir,  in 
case  of  his  death,  though  he  be  within  age  shall  be 
bound  by  the  condition. 

18.  When  a  condition  is  performed,  it  is  thenceforth  Effect  of  its 
entirely  gone  ;  and  the  thing  to  which  it  was  annexed  p^'^°'""*°'*' 
becomes  absolute  and  unconditional.  We  have  seen  that 

this  was  the  principle  adopted  by  the  judges,  in  the  con-  iit.2.  c  i. 
struction  of  a  gift  to  a  man  and  the  heirs  of  his  body ; 
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and  that  the  statute  De  Bonis  Conditionalibus  took  away 
that  construction,  and  declared  that  this  kind  of  estate 
should  descend  to  the  heirs  of  the  body  only  of  the 
grantee.  That  there  remained  a  reversion  in  the 
g-rantor ;  not  a  right  of  entry  for  a  condition  broken. 

19.  There  are  several  circumstances  which  will  ex- 
cuse the  non-performance  of  a  condition.  Thus,  where 
the  performance  of  it  becomes  impossible  by  the  act  of 
God,  it  will  be  excused. 

20.  A  person  devised  his  estate  to  his  eldest  daughter, 
upon  condition  she  would  marry  his  nephew  on  or  be- 
fore she  attained  the  age  of  twenty-one  years.  The 
nephew  died  young  ;  and  the  daughter  never  refused, 
nor  was  ever  required  to  marry  him.  Adjudged  that 
the  condition  was  not  broken,  having  become  impossible 
by  the  act  of  God. 

21.  Where  the  performance  of  a  condition  becomes 
impossible  by  the  act  of  God,  if  it  is  precedent,  no  estate 
will  vest;  but  if  it  be  subsequent,  the  estate  becomes  ab- 
solute. And  where  the  performance  of  a  condition 
becomes  impossible  by  the  act  of  the  person  who  created 
it,  the  estate  becomes  also  absolute. 

22.  Vincent  Darley  devised  his  estate,  called  Battins, 
to  his  sister,  for  Hfe.  He  also  gave  her  the  rents 
and  profits  of  all  his  chattel  estates  for  so  many  years 
as  she  should  live,  and  she  should  choose  to  reside  at 
Battins. 

The  testator  afterwards  revoked  the  devise  of  the 
estate  of  Battins  ;  and  it  was  resolved  that  the  devisee 
was  entitled  to  the  benefit  of  the  chattel  estates,  dis- 
charged from  the  condition  of  living  at  Battins ;  which 
the  revocation  had  put  out  of  her  power. 

23.  If  a  condition  consists  of  two  parts,  of  which  one 
was  impossible  to  be  performed  at  the  time  when  it  was 
created,  yet  the  other  must  be  performed ;  and  the  per- 
formance of  the  part  which  is  possible  will  be  suf- 
ficient. 

24   But  where  a  condition  consists  of  two  parts,  in 
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■the  disjunctive,  and  the  party  has  an  election  which  of 
them  to  perfortn,  both  being-  possible  at  the  time  of 
creatinff  the  condition  :  but  one  of  them  becomes  after 
impossible  by  the  act  of  God,  this  will  excuse  the  per- 
formance of  that,  and  also  of  the  other  ;  for  otherwise 
the  election  would  be  taken  away  by  the  act  of  God.  It 
was,  however,  said  in  a  subsequent  case,  that  the  rule  i  Ld.  Raym. 

279 

and  reason  in  Laughter's  case  ought  not  to  be  taken  so  ba  Costa  v. 
largely  as  Lord  Coke  has  reported,  but  according  to  the  2  plu'.  242°'* 
nature  of  the  case. 

25.  A  condition  may  also  be  excused  by  the  default  iR0U.Ab.453. 
of  the  person  to  whom  it  is  to  be  performed,  viz.  by 

tender  and  refusal.  It  is  also  excused,  1.  By  his 
absence  in  those  cases  where  his  presence  is  neces- 
sary for  the  performance  of  it.  2.  By  his  obstruct- 
ing or  preventing  the  performance  of  it.  3.  By  his 
neglecting  to  do  the  first  act,  if  it  be  incumbent  on  him 
to  do  it. 

26.  Thus  if  a  man  be  bound  to  build  a  house,  &c.  he  Bro.  Ab.  Tit. 
will  be  excused,  if  the  person  to  whom  he  is  bound  pre- 
vents him  from  building  it,  either  by  any  act  of  his  own, 

or  by  any  act  of  a  stranger,  by  his  command. 

27.  The  condition  of  a  bond  was,  that  A.  and  his  Wairondt-. 
wife  should,  in  Easter  term  next  after  the  date  of  the     '  '    "  ■ 
bond,  levy  a  fine  to  B.     Lord  Hobart  said,  that  in  this 

case  B.  was  bound  to  sue  out  a  writ  of  covenant,  other- 
wise the  condition  was  not  broken, 

28.  In   an   action  for   debt,  for   500/.,  the  penalty  st.  Aibanst.. 
for  articles  of  agreement,  the  declaration   stated  the  iHea.  Black. 
agreement  to   have   been,  that  Shore,  the  defendant,  '^^^' 

was  to  purchase  of  the  Duke  of  St.  Albans  (the  plain- 
tiff) a  farm,  at  the  price  of  2,594/.,  which  was  to 
be  paid  at  Lady-day  then  next,  in  the  following  man- 
ner : — The  duke  was  to  accept  of  a  conveyance  of 
certain  estates  of  Shore,  at  the  price  of  1,840/., 
which  he  was  to  convey  at  the  expense  of  the  duke ; 
and  the  duke  to  make  a  good  title  to  Shore  at  Shore's 
expense,  who,  on  executing  the  conveyances^  was  to 

VOL.  II.  O 
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receive  the  rest  of  the  purchase  money:  all  timber, 
trees,  elms,  and  willows,  which  then  were  upon  any 
of  the  estates,  to  be  valued,  and  the  prices  thereof  to  be 
paid  by  the  respective  purchasers.  It  was  also  agreed, 
that  in  case  the  duke  should  not  be  enabled  to  make  a 
good  title  to  the  estate  before  the  24th  of  March,  the 
agreement  should  be  void. 

The  defendant  Shore  pleaded  that  the  duke  was  not 
capable,  ready,  and  willing,  to  make  a  good  title  to  the 
said  farm  ;  and  farther,  that  the  said  duke  had  cut  down 
divers  trees  on  the  said  farm,  which  by  the  agreement 
were  to  be  valued,  whereby  the  duke  disabled  himself 
from  performing  his  agreement;  for  which   reason  the 
defendant  declined  and  refused  to  carry  the  articles  into 
execution.     Replication ;  issue  on  the   first  plea,  and 
general  demurrer  on  the  second.     Lord  Loughborough 
said  it  was  clear,  that  unless  the  plaintiff  had  done  all 
that  was  incumbent  on  him  to  do,  in  order  to  create  a 
performance  by  the  defendant  (if  he  might  use  the  ex- 
pression), he  was   not  entitled  to   maintain  the  action. 
If  he  had  not  set  forth  a  sufficient  title,  judgment  must 
be  against  him,  whatever  the  plea  was  ;  and  if  the  plea- 
was  a  good  bar,  the  same  consequence  would  follow.- 
That  it  was  argued  on  the  part  of  the  plaintiff,  that  the 
agreement  respecting  the  trees  was  not  a  condition  pre- 
cedent;   and,   therefore,   a  breach    of  that  agreement 
could  not  be  pleaded  in  bar  of  the  action.     In  support  of 
iH. Black.      this  argument,  the  case  of  Boone  i\  Eyre  was   cited: 
but  in  that  case,  though  the  Court  of  King's  Bench  held 
the  plea  insufficient,  yet  they  laid  down  a  clear  and  well' 
founded  distinction,    that  where   a  covenant  went  to 
the  whole  of  the  consideration,  on  both  sides,   there 
it  was  a  condition  precedent ;  but  where  it  did  not  go 
to  the   whole  but  only  to  a  part,  there  it  was  not  a 
condition  precedent ;    and  each  party  must   resort   to 
his   separate   remedy,    for   this  plain  reason,   because 
the  damages  might  be   unequal.     Then  the  question 
was,  whether  the  covenant  of  the  plaintiff  went  to  the 
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Avhole  consideration  of  that  which  was  to  be  done  by 
the  defendant.  The  duke  clearly  covenanted  to  convey 
an  estate  to  the  defendant,  in  which  all  the  timber 
growing-  on  the  estate  was  necessarily  included.  The 
timber  was  not  disjoined  from  the  estate  by  a  sepa- 
mte  valuation  ;  it  was  expressly  agreed  that  all  trees, 
&c.  wliich  then  were  upon  any  of  the  estates  should  be 
valued  :  but  it  was  not  to  be  permitted  to  a  party  con- 
tracting to  convey  land,  which  included  the  timber,  by 
his  own  act  to  alter  the  nature  of  it  between  the  time  of 
entering  into  the  contract  and  that  of  performing  it. 
There  might  be  cases  where  the  timber  growing  on  an 
estate  was  the  chief  inducement  to  a  purchase  of  that 
estate  :  but  it  was  not  necessary  to  enquire  whetlier 
it  was  the  chief  inducement  to  a  purchase  or  not ;  for 
if  it  might  be  in  any  sort  a  consideration  to  the  party 
purchasing  to  have  the  timber,  the  party  selling*  ought 
not  to  be  permitted  to  alter  the  estate  by  cutting  down 
any  of  it.  This  was  not  an  action  of  covenant  where 
one  party  had  performed  his  part;  but  was  brought  for  a 
penalty,  on  the  other  party  refusing  to  execute  a  contract, 
but  to  entitle  the  party  bringing  the  action  to  a  penalty, 
he  ought  punctually,  exactly,  and  literally,  to  complete 
his  part.  The  Court  was,  therefore  of  opinion  that  the  Hard  r.  Wad- 
plea  was  a  good  bar  to  the  action ;  and  on  this  ^ave  gj"'  ^  ^^*' 
judgment  for  the  defendant. 

29.  The  Court  of  Chancery  has,  in  many  cases,  in-  where  equity 

1  .  ,  ,  .  r.    ,  ,  .       relieves  asraiost 

terposed  to  moderate  the  rigour  or  the  common  law,  in  conditions. 

reispect  to  the  breach  of  conditions ;  upon  the  principle 

that  equity  ouijht  to  relieve  against  all  forfeitures  and  Treat,  of  Eq. 

,  .  ,  °  .  B.  1.C.6',  §4,5. 

penalties,  wherever  a  compensation  may  be  made.  It 
was,  however,  formerly  held,  that  a  court  of  equity 
co\ild  not  relieve  against  a  condition  precedent  ;  but 
tiiatj  in  the  case  of  a  condition  subsequent  it  was  other- 
wise. It  is,  however,  now  settled,  that  the  substantial 
diiference  which  governs  the  interference  of  courts  of  Hayward  v. 
,  equity  in  cases  of  conditions  is  not  whether  the  condi-  t\&.  222. 
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tion  be  precedent  or  subsequent^  but  whether  a  compen- 
sation can  or  cannot  be  made. 

SO.  A  married  woman  having  a  power  to  dispose  of 
lands,  devised  them  to  her  executors,  to  pay  500/.  out  of 
them  to  her  son  ;  provided  that  if  the  father  guve  not  a 
sufficient  release  of  certain  goods  to  her  executors,  then 
the  devise  of  the  500/,  should  be  void,  and  it  should  go 
to  the  executors.  After  the  death  of  the  testatrix,  a  re- 
lease was  tendered  to  the  father,  which  he  refused  to 
execute.  On  a  bill  brought  by  the  son  against  the 
executors  and  the  father,  the  father  answered  that  he 
was  then  ready  to  release,  though  for  some  reasons  he 
had  before  refused  ;  whereupon  the  Court  decreed  the 
payment  of  tlie  500/.  ;  and  said  it  was  the  standing  rule 
that  a  forfeiture  should  not  bind,  where  a  thing  might 
be  done  after,  or  a  compensation  made  for  it. 

31.  A  person  devised  lands  to  J.  B.  upon  condition  to 
pay  20,000/.  to  his  heir  at  law,  vis.  1,000/.  per  annum 
for  the  first  sixteen  years,  and  2,000/.  per  annum  after, 
till  the  whole  should  be  paid.  The  heir  entered  for  the 
non-payment  of  one  of  the  sums  of  1,000/.  Decreed 
that  J.  B.  should  be  relieved  upon  payment  of  the  1,000/. 
with  interest;  the  Court  declaring,  that  wherever  it 
could  give  satisfaction  or  compensation  for  the  breach 
of  a  condition,  it  would  relieve. 

32.  A  person  having  three  daughters,  devised  Iand» 
to  his  eldest  daughter,  upon  condition  that  she  would, 
within  six  months  after  the  testator's  death,  pay  certain 
sums  to  her  two  sisters  ;  if  she  failed,  then  he  devised 
the  lands  to  his  second  daughter,  on  the  like  condirj^ 
tion.  The  Court  said,  it  would  enlarge  the  time  of 
payment,  though  the  lands  were  devised  over;  an^ 
that  in  all  cases  which  lay  in  compensation  the  Coue| 
might  dispense  with  the  time,  even  in  the  case  of  a  con-* 
dition  precedent. 

33.  A  person  devised  lands  to  his  kinsman  J.  S.,  pay- 
ing 1,000/.  a-piece  to  his  two  daughters,  who  were  hia 
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heirs  at  law.  J.  S.  made  default,  and  the  daughters 
recovered  the  lands  in  ejectment.  It  was  decreed  that 
the  heir  of  J.  S.  should  be  relieved  on  payment  of  the 
principal  and  interest,  though  in  favour  of  a  volunteer, 
and  to  the  disherison  of  the  heir. 

34.  If  there  can  be  no  compensation  in  damages,  a  vvhere  u  wui 

n  .  Ml  1-  *  L  not  relieve. 

court  or  equity  will  not  relieve.  As  where  a  person  Wafer  v.  Mo- 
made  a  lease,  with  a  condition  of  re-entry  if  the  lessee  112.' 
aliened,  or  assigned  it  without  hcence ;  the  lessee  as- 
signed it  without  licence ;  and  the  Court  of  Chancery 
held,  this  was  a  forfeiture,  against  which  it  could  not 
relieve,  because  it  was  unknown  what  should  be  the 
measure  of  the  damages  ;  for  the  Court  never  reheved, 
but  in  those  cases  where  it  could  give  some  compen- 
sation, and  where  there  was  some  rule  to  be  the  mea- 
sure of  such  damages,  to  avoid  being  arbitrary. 

35.  Where  there  is  no  ground  for  the  interference 
of  a  court  of  equity  to  relieve  ag-ainst  a  condition,  and 
an  estate  is  limited,  defeasible  upon  the  breach  of  a  con- 
dition, the  Court  of  Chancery  will  decree  a  reconvey- 
ance. >r^  ifA« 

36.  A  proviso  was  inserted  in  a  marriage  settlement,  Hunt»,  Hnnt, 
that  if  the  intended  marriao^e  took  effect,  and  the  intendr  Prec.  in  cuL 

'  387 

ed  wife  should  not,  when  she  came  of  age,  by  fine, or 
otherwise,  join  in  charging  an  estate  to  which  she  was 
entitled  with  2,000/.,  then  the  settlement  was  to  be  void, 
The  marriage  took  effect :  but  the  wife  finding,  when 
she  came  of  age,  that  her  own  estate  was  of  greater 
value  than  the  jointure,  she  and  her  husband  refused  to 
join  in  charging  it  with  2,000/.  Whereupon  a  bill  vyas 
brought  to  have  a  reconveyance,  which  was  decreed ; 
and  an  account  of  the  rents  and  profits  directed  from 
the  time  of  the  refusal;  but  no  costs  on  either  side; 
for  this  was  not  a  condition  precedent,  but  subsequent 
to  the  vesting  of  the  estates  in  the  defendant.  , 

37.  Upon  the  breach  of  a  condition,  the  feoffor  or  Entry  for  • 
grantor,  or  his  heir,  becomes  entitled  to  the  estate  %q  broken!*'* 
which  such  condition  was  annexed :  and  in  the  casQ  of 
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freehold  estates^  the  only  mode  by  which  advantage  can 

1  Inst.  218  a.     be  taken  of  the  breach  of  a  condition  is,  by  entry  ;  or, 

if  that  should  be  impossible^  then  by  claim  ;  because 

the  solemnity  of  a  feoflment,  with  livery  of  seisin,  can 

Fitchetr.         oulv  bc  defeated  by  an  act  of  equal  notoriety.     But  an 

Adams    2Stra.  •j  i  j 

1128.  '  entry  by  a  stranger,  on  behalf  of  the  person  entitled  to 

enter,  is  good  without  any  authority  ;  provided  it  be 
assented  to  afterwards  by  the  person  entitled, 
iinst. 218a.  38.  In  the  casc  of  advowsons,  rents,  commons,  re- 
mainders and  reversions,  where  no  entry  can  be  made, 
there  must  be  a  claim ;  which  must  be  made  at  the 
church,  or  upon  the  land. 
Poph.53.  39.  In  all  cases  where  the  crown  is  entitled  to  land 

upon  the  breach  of  a  condition,  an  office  countervails 
an  entry. 
§  350.  40.  Littleton  has  stated  the  following  case,  in  which 

no  entry  is  necessary  : — Where  land  is  granted  to  a  man 
for  term  of  five  years,  with  a  condition,   that  if  he  pays 
the  grantor  within  the  two  first  years  forty  marks,  that 
then  he  shall  have  the  fee,  or  otherwise  but  for  five 
years  ;  and  livery  of  seisin  is  made  by  force  of  the  grant. 
Now  the  grantee  has  a  fee  simple  conditional;  and  if  he 
does  not  pay  the  forty  marks  within  the  time,  then  the 
fee  and  the  freehold  shall  be  adjudged  to  be  in  the 
grantor,  without  entry  or  claim,  because  the  grantor 
cannot  immediately  enter,  for  the  grantee  is  still  entitled 
1  Inst.  218  a.     ^^  j^qU  ^hc  lands  for  three  years.     And  Lord  Coke  ob- 
serves on  this  case,  that  ''  seeing  by  construction  of  law 
the  freehold  and  inheritance  passeth  maintenant  out  of 
the  lessor;  by  the  like  construction  the  freehold  and  in- 
heritance, by  the  default  of  the  lessee,  shall  be  revested 
in  the  lessor  without  entry  or  claim." 

41.  Lord  Coke  has  also  stated  two  cases  where  no  en- 
try is  necessary :— I.  If  a  person  grants  a  rent-charge  out 
of  his  lands,  upon  condition ;  there,  if  the  condition  is 
broken,  the  rent  will  be  extinct,  because  the  grantor 
being  in  possession,  need  not  make  a  claim  upon  his 
own  land ;  therefore  the  law  will  adjudge  the  rent  void^ 


Idem. 
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■without  any  claim.  2.  If  a  man  makes  a  feoffment  in  fee, 
upon  condition  that  the  feoifee  shall  pay  20/.  on  a  par- 
ticular day,  and  before  tlie  day  the  feotfee  lets  the  land 
to  the  feoffor  for  years,  reserving  rent,  and  afterwards 
fails  of  payment,  the  feoffor  shall  retain  the  land  ;  for  he 
could  not  enter,  being  himself  in  possession. 

42.  There  is  however  a  distinction  between  a  con- 
dition that  requires  an  entry,  and  a  limitation  that  de- 
termines the  estate  ipso  facto  without  an  entry  ;  of  which  /^^^^  5  gg. 
an  account  will  be  given  hereafter. 

43    Where  an  estate  for  years  determines  by  a  con-  pio^j.  143. 
dition,  no  entry  is  necessary.     Thus  if  a  person  demises  Bro.Ab.Cond- 
lands  for  years,  upon  condition  that  if  the  lessor  pays  to  ^^' 
the  lessee  10/.,  his  estate  shall  cease.     There  if  the  lessor  nde  Tit  s. 
performs  the  condition,  the  estate  of  the  lessee  is  im- 
mediately determined  without  any  entry. 

44.  It  has  been  stated  that  the  benefit  of  a  condition  ^vhomayca- 
can  only  be  reserved  to  the  feoffor,  donor,  or  lessor,  {^V.  §  347. 
and  their  heirs.     And  it  is  a  rule  of  the  common  law 

that  no  one  can  take  advantage  of  the  breach  of  a  con- 
dition expressed,  but  parties  and  privies  in  right  and 
representation,  as  heirs,  executors,  or  administrators,  of 
natural  persons,  and  the  successors  of  bodies  politic. 
So  that  neither  privies  nor  assignees  in  law,  as  lords  by 
escheat ;  nor  privies  in  estate,  as  persons  in  remainder 
and  reversion ;  could  formerly  enter  for  a  condition 
broken . 

45.  It   should  however  be  observed,  that  in  the  case 
of  conditions  implied,  or  in  law,  privies  and  assignees  in 

law  may  enter  for  a  condition  broken.  Thus  Lord  Coke  1 1^^^  215  a. 
says,  if  a  man  makes  a  lease  for  life,  there  is  a  condition 
in  law  annexed  to  it,  that  if  the  lessee  creates  a  greater 
estate,  &c.  then  the  lessor  may  enter.  Of  this  and  the 
like  conditions  in  law,  which  give  an  entry  to  the  lessor, 
not  only  the  lessor  himself  and  his  heirs  may  take  the 
benefit,  but  also  his  assignee,  and  the  lord  by  escheat. 

46.  None  but  the  heir  at  common  law  can  enter  ftk"  ^  ^^'  184. 

2 — 22. 
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a  condition  broken.  Thus  if  a  person  seised  of  lands 
in  right  of  his  mother  makes  a  feoffment  in  fee  of  them 
upon  condition,  and  dies,  and  afterwards  the  condition 
is  broken,  the  heir  on  the  part  of  the  father  shall  enter ; 
for  though  the  estate  does  not  descend  to  him,  yet  the 
right  of  entry  for  the  condition  broken,  which  was 
created  by  the  feoffment,  and  reserved  to  the  feoffor 
and  his  heirs,  descended  on  him.  But  when  he  has 
entered,  the  heir  on  the  part  of  the  mother  may  enter 
upon  him. 
Rob.  Gay.  119.      47    jf  ^  condition  be  annexed  to  an  estate  held  in 

CiodD.  3. 

gavelkind,  and  is  broken,  the  heir  at  common  law  must 
enter  for  the  breach  :  buX  after  such  entry,  all  the  younger 
sons  shall  enjoy  the  estate  with  him. 
vereionf  ^"^^  48.  Upon  the  dissolution  of  the  monasteries  by  King 
Henry  VIII.  most  of  their  estates  were  granted  to  pri- 
vate persons,  who  could  not  take  advantage  of  the  con- 
ditions contained  in  the  leases  which  had  been  formerly 
made  of  them.  This  produced  the  statute  32  Hen.  VIII. 
c.  34.  reciting  that  divers  persons  had  leased  manors,  &c. 
for  life  or  lives,  or  years,  by  writing,  containing  certain 
conditions,  covenants,  and  agreements;  and  reciting 
'  that,  by  the  common  law,  no  stranger  to  any  condition  or 
covenant  could  take  advantage  thereof,  &c.  It  is  en- 
acted, "  That  all  persons  and  bodies  politic,  their  heirs, 
successors,  and  assigns,  which  have,  or  shall  have,  any 
gift  or  grant  of  the  king,  of  any  lordships,  manors,  lands, 
&c.  which  did  belong  or  appertain  to  any  of  the  monas- 
teries, &c.  or  which  belonged  to  any  other  persons,&c. 
and  also  all  other  persons,  being  grantees  or  assignees 
to  the  king,  or  to  any  other  person  or  persons,  and  the 
heirs,  executors,  successors,  and  assigns  of  every  of 
them,  shall  and  may  have  the  like  advantage  by  entry 
for  non-payment  of  rent,  for  doing  waste,  or  other  for- 
feiture ;  and  the  same  remedy,  by  action  only,  for  not 
performing  other  conditions,  covenants,  and  agreements, 
contained  in  the  said  leases,  against  the  lessees  and 
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grantees,  their  executors,  administrators,  and  assigns, 
as  the  lessors  and  grantors  ought,  should,  or  might  have 
had  at  any  time  or  times." 

49.  Lord  Coke  states  the  following  resolutions  and  i  inat.  215  a. 
judgments  made  upon  this  statute.     1.  The  statute  is 
general,  viz.  that  the  grantee  of  the  reversion  of  every 
common  person,  as  well  as  of  the  king,  shall  take  ad- 
vantage of  conditions.     2.  It  extends  to  grants  made  by  hui  ».  Grange, 
the  successors  of  the  king,  though  the  king  be  only  named  ^^°^^-  ^^7- 
in  the  act.     3.  Where  the  statute  speaks  of  lessees,  the 

same  does  not  extend  to  gifts  in  tail.  4.  Where  the  sta-  seeTwynam  r. 
tute  speaks  of  grantees  and  assignees  of  the  reversion,  an  l^dZ^iot.^' 
assignee  of  part  of  the  estate  of  the  reversion  may  take 
advantage  of  the  condition.  5.  A  grantee  of  part  of  the 
reversion  shall  not  take  advantage  of  the  condition.  6. 
Where  the  lessor  bargains  and  sells  the  reversion  by 
deed  indented  and  enrolled,  the  bargainee  is  not  in  the 
per  by  the  bargainor,  and  yet  he  is  an  assignee  within 
the  statute.  So  if  the  lessor  grant  the  reversion  in  fee 
to  the  use  of  A.  and  his  heirs,  A.  is  a  sufficient  assitrnee 
within  the  statute,  because  he  comes  in  by  the  act  and 
limitation  of  the  party ;  albeit  he  is  in  the  post,  and  the 
words  of  the  statute  are,  ''  to  or  by" — and  they  are  as- 
signees to  him,  though  they  be  not  by  him.  But  such 
as  come  in  merely  by  act  of  law,  as  the  lord  by  escheat, 
or  the  like,  shall  not  take  benefit  by  this  statute.  7. 
Although  the  words  of  the  statute  are,  for  non-payment 
of  rent,  or  for  doing  waste  or  other  forfeiture,  yet  the 
grantees  or  assignees  shall  not  take  benefit  of  every  for- 
feiture by  force  of  a  condition,  but  only  of  such  con- 
ditions as  either  are  incident  to  the  reversion,  as  rent; 
or  for  the  benefit  of  the  estate,  as  for  not  doing  waste, 
for  keeping  the  houses  in  repair,  or  such  like :  and  not 
for  the  payment  of  any  sum  in  gross,  or  things  of  that 
nature.  .  .._*  j,. 

50.  Where  a  person  enters  for  a  condition  broken.  Effect  of  such 
the  estate  becomes  void  ab  initio  ;  the  person  who  en-  um  ^. 
ters  is  again  seised  of  his  original  estate,  in  the  same  ^^°**'202a. 
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manner  as  if  he  had  never  conveyed  it  away.     And  as 
the  entry  of  the  feoffor  on  the  feoffee  for  a  condition 
broken  defeats  the  estate  to  which  the  condition  was 
annexed,  so  it  defeats  all  rights  and  incidents  annexed 
to  that  estate^  tog-ether  with  all  charges  and  incum- 
brances created  by  the  feoffee  during  his  possession  : 
for,  upon  the  entry  of  the  feoflFor,  he  becomes  seised  of 
an  estate  paramount  to  that  which  was  subject  to  those 
charges. 
iRep,"i47.b.        51.  Thus  if  a  person  having  an  estate  on  condition 
grants  a  rent-charge  out  of  the  land,  or  acknowledges 
a  statute  or  judgment,  and  afterwards  the  condition  is 
broken,  for  the  breach  of  which  the  feoffor  enters  ;  he 
shall  avoid  all  those  incumbrances. 
1  Roii.Ab.474.       52.  So  if  a  man  seised  of  a  conditional  estate  marries, 
after  which  the  condition  is  broken,  and  the  grantor  en- 
ters for  the  breach,  he  will  avoid  the  wife's  title  to  dower. 
53.  Although  in  general  a  person  who  enters  for  a 
condition  broken  becomes  seised  of  his  old  estate,  yet 
1  Inst.  202  a.     Lord  Cokc  mentions  some  cases  where  this  cannot  be 
on  account  of  the  alterations  which  have  happened  in 
the  mean  time. 
Does  not  de-         54.  An  entry  for  a  condition  broken  does  not  defeat 
grants.  copyhold  grants  :  therefore  if  a  person  makes  a  feoflf- 

4  Rep.°24  a.      mcut  in  fcc  of  a  manor,  upon  condition  ;  and  the  feoffee 
GUb. Ten.  200.  gpg^j^^g  estatcs  by  copy  ;  if  aftervvards  the  condition  be 
broken,  and  the  feoffor  enter  for  the  breach ;  yet  the 
grants  by   copy   made  by  the  feoffee,   even   after  the 
breach   of  the   condition,    shall   stand   good  ;    for  the 
Tit.  10.  c.  2.      feoffee  was  legitimus  dominus  pro  tempore.     Besides 
the  copyholder  does  not  claim  his  estate  from  the  lord's 
grant,  but  from  the  custom. 
GUb.  Ten.  201.       55.  If,  howcver,  a  lease    be  made  of  a  manor  for 
years  only  upon  condition,  and  the  condition  is  broken  ; 
no  copyhold  g^rants  made  after  the  breach  of  the  con- 
dition will  bind  the  lessor;  because  the  estate  of  the 
lessee  became  absolutely  void   by  the  breach  of   the 
condition  without  entry. 
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56.  A  condition  being:  entire  cannot  in  j^eneral  be  Apportion- 

^  .  .  ^  meat  of  condi- 


Inst.  215  a. 


apportioned  by  the  act  of  the  parties  ;  therefore  a  tions 
grantee  of  part  of  the  reversion  shall  not  take  ad- 
vantasre  of  a  condition.  As  if  a  lease  be  made  of  three 
acres  of  land,  reserving"  a  rent,  upon  condition  ;  and 
the  reversion  of  two  acres  of  the  land  is  granted  away. 
The  rent  shall  be  apportioned  by  the  act  of  the  parties : 
but  the  condition  is  destroyed  ;  for  that  is  entire,  and 
against  common  right. 

57.  There  are   however  two  cases  in   which   Lord  ^'^^^ 
Coke  says  a  condition   may   be  apportioned  : — I.  By 

act  in  law,  as  if  a  person  seised  of  two  acres,  the  one 
in  fee,  the  other  in  Burrough  English,  has  issue  two 
sons,  and  leases  both  acres  for  life  or  vears,  upon  con- 
dition, the  lessor  dies  ;  in  this  case,  by  the  descent, 
which  is  an  act  in  law,  the  reversion  and  condition  are 
divided.  2.  By  act  and  wrong  of  the  lessee,  as  if  a 
lessee  makes  a  feoffment  of  part  of  the  lands,  and  the 
lessor  enters  for  the  forfeiture ;  there  the  condition 
shall  be  apportioned  ;  for  no  one  shall  take  advantage 
of  his  own  wrong. 

58.  A  condition  may  be  destroyed  in  several  ways.  ^"^ »  '■o°'^j- 

.  "^  •'  .  .  •'         tion  may  be 

Thus  it  has  been  stated,  that  where  a  condition  cannot  destroyed. 
be  apportioned,  it  is  destroyed. 

59.  A   condition   may   be  destroyed  by   a   release. 

Thus  Lord  Coke  says,  if  feoffee  upon  condition  make  i  inst.  291  b. 
a  lease  for  life,  or  a  gift  in  tail,  and  the  feoffor  release 
the  condition  to  the  feoffee,  he  shall  not  enter  on  the 
lessee  or  donee,  because  he  cannot  regain  his  ancient 
estate. 

60.  If  the  feoffee  upon  condition  make  a  lease  for  Mewu 
life,  the  remainder  in  fee,  and  the  feoffor  release  the 
condition  to  the  lessee  for  life,   it  shall  enure  to  him  in 
remainder. 

61.  Acceptance  of  rent  after  the  breach  of  a  con-  r,vfeTit,32. 
dition  will  in  many  cases  operate  as  a  discharge  of  the 
condition. 

62.  Lord  Coke  mentions  a  distinction  between  a  con- 
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Distinction  be-  dition  that  defeats  an  estate,  but  requires  a  re-entrv  : 

tween  a  condi-  "^ 

tion  and  a 

limitation. 


and  a  limitation  which  determines  the  estate  ipso  facto ^ 
without  entry.  Of  the  first  sort  it  has  been  shewn  that, 
a  stranger  cannot  take  advantage  :  but  of  limitations  it 

1  Inst.  214  b,  is  otherwise  ;  as  if  a  man  makes  a  lease  quousque,  that 
is,  until  J.  S.  returns  from  Rome;  the  lessor  grants 
over  the  reversion  to  a  stranger ;  J.  S,  returns  from 
Rome  :  the  grantee  of  the  reversion  may  take  advantage 
of  the  return  of  J.  S.  and  enter,  because  the  estate  was 
determined  by  an  express  limitation. 

Idem.  6S.  It  is  the  same  where  a  man  makes  a  lease  to  a 

woman  quamdiu  casta  vixerit ;  or  where  a  man  makes 
a  lease  for  life  to  a  widow,  si  tamdiu  in  pur  a  viduitate 
vixerit.  So  if  a  man  makes  a  lease  for  a  hundred  years, 
if  the  lessee  lives  so  long,  the  lessor  grants  over  the  re- 
version, and  the  lessee  dies,  the  grantee  of  the  rever- 
sion may  enter. 

64.  There  are  also  several  cases  of  wills,  in  which 
the  estate  is  devised  over  on  breach  of  the  condition, 

•nt.  16.  c.  2.  which  will  be  stated  in  a  subsequent  Title.  These  how- 
ever are  not  properly  estates  on  condition,  but  condi- 
tional limitations. 
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ESTATE  BY  STATUTE  MERCHANT,  STATUTE 
STAPLE,  AND  ELEGIT. 


Sect.    1.  Estates  held  as  a  Se- 
curity for  Money. 

6.  Statute  of  Acton  Bur- 

nell. 
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gistered. 
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ed. 

62.   Terms  for  Years. 

67.  Trust  Estates. 
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an  Extent. 
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mined. 
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under  an  Extent. 
107.  A  Statute,  Sfc.  rcill pro- 
tect a  Purchaser. 


Section  I. 

I  SHALL  now  proceed  to  explain  the  nature  of  those  es- 
tates which  are  held  as  a  security  or  pledge  for  the  re- 
payment of  money  ;  of  which  there  are  two  kinds  :  one 
where  the  creditor  acquires  the  estate  by  some  le^l 
and  compulsory  process ;  and  the  other  where  the  es- 
tate is  conveyed  by  the  debtor  to  the  creditor^  as  a 
pledge  for  securing  the  repayment  of  the  money  bor- 
rowed. The  first  kind  are  called  estates  by  statute 
merchant^  statute  staple,  and  elegit;  and  owe  their  exist- 
ence to  the  following  circumstances  ; — 


Estates  held  as 
a  security  for 
money. 
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J^jg^'t's  Ten.  2.  Upon  the  introduction  of  the  feudaflaw  into  Eng-- 
land,  the  feudatory  was  not  only  prohibited  from  alienat- 
ing his  land,  but  also  from  charging-  it  with  the  payment 
of  his  debts ;  because  that  might  tend  to  disable  htm 
.  from  performing-  his  military  services.  The  goods  and 
chattels  therefore  of  the  debtor,  and  the  annual  profits 
of  the  lands,  as  they  arose,  were  the  only  funds  which 
the  law  allotted  for  the  payment  of  his  debts.  And  this 
was  thought  the  more  reasonable,  because  nothing  more 
than  a  chattel  being  borrowed,  the  chattels  only  of  the 
debtor  ought  to  be  liable  to  the  debt. 

3.  Although  this  law  was  well  suited  to  the  situation 
of  a  warlike  nation,  who  cultivated  their  own  lands,  and 
lived  on  the  produce  ;  yet  it  was  no  ways  calculated 
for  a  trading  people,  where  it  is  a  material  object  to 
create  an  extensive  credit ;  which  can  only  be  done  by 
making  every  kind  of  property  subject  to  the  payment 
of  debts.  Therefore  when,  about  the  reign  of  Henry 
III.,  the  English  began  to  acquire  some  little  foreign 
trade,  the  inconveniencies  of  this  doctrine  began  to 
be  felt. 

4.  The  king's  prerogative  indeed  formed  an  excep- 
tion to  this  rule  ;  for  he  might  always  liave  had  exe- 
cution of  the  real  estate,  goods  and  chattels  of  his 
debtor :    but    still   under    this    restriction    inserted    in 

Tit.  1.  §59.  Magna  Charta,  c.  8.  that  the  lands  of  the  debtor 
should  not  be  extended,  where  the  chattels  were  suf- 
ficient, and  the  debtor  ready  to  answer  the  debt. 

sBep.  12  a.  5.  In  the  case  of  a  private  person,  lands  were  also 

liable  to  execution  in  an  action  of  debt  against  the 
heir,  upon  an  obligation  made  by  his  ancestor;  al- 
though in  such  a  case  the  creditor  could  not  have  had 
execution  against  the  ancestor  himself.  The  reason 
given  for  this  by  Lord  Coke  is,  that  as  the  common 
law  had  provided  an  action  of  debt  against  the  heir ; 
if  the  creditor  could  not  have  execution  of  the  land, 
the  action  would  have  been  useless  ;  for  the  goods  and 
chattels  of  the  ancestor  belonged  to  his  executors. 
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6.  Thus  stood  the  common  law  till  the  reig-n  of  statute  of 
Edward  I.,  when  great  complaints  having;  been  made 
by  foreign  merchants  respecting  the  difficulty  of  re- 
covering their  debts,  which  had  occasioned  several  of 
them  to  withdraw  themselves  from  the  kingdom ;  the 
statute  of  Acton  Burnell,  De  Mercatorihus,  was  made 
in  the  eleventh  year  of  that  prince  ;  by  which  it  was 
enacted,  that  the  chattels  and  devisable  burgages  of  the 
debtor  might  be  sold  for  the  payment  of  his  debts. 

7.  In  "consequence  of  several  complaints   that  the  statute  Mer- 
sheriffs   misinterpreted  this    statute,    and  delayed   the  ^  *°*' 
execution  of  it.   King  Edward,  in  the  parliament  held 
at  Westminster  two  years  after,  caused  it  to  be  re- 
hearsed before  him  ;  and  as  a  farther  security  to  mer-  ^^  ^^-  *• 

•^  Stat.  3.  c.  1. 

chants,  a  new  statute  was  made,  by  which  it  was  en- 
acted that  every  merchant,  to  whom  money  was  due, 
should  cause  his  debtor  to  come  before  the  mayor  of 
London,  or  some  chief  warden  of  a  city,  and  one  of 
the  clerks  that  the  king  should  thereto  assign,  who 
should  acknowledge  the  debt,  and  the  day  of  payment; 
that  this  acknowledgment  should  be  enrolled  by  one  of 
the  clerks  ;  the  roll  to  be  double,  whereof  one  part 
should  remain  with  tlie  mayor,  the  other  with  the 
clerk ;  that  one  of  the  said  clerks  should  write  an  ob- 
ligation, to  which  the  seal  of  the  debtor  should  be  put, 
together  with  the  king's  seal.  If  the  debtor  did  not 
pay  at  the  day  limited,  all  his  lands  should  be  delivered 
to  the  merchant,  to  hold  to  him  until  such  time  as  the 
debt  was  wholly  levied  ;  and  the  merchant  should  have 
such  seisin  in  the  lands  and  tenements  delivered  to  him 
or  his  assigns,  that  he  might  maintain  a  writ  of  novel 
disseisin,  if  he  was  ousted. 

8.  This  species  of  security  is  called  a  statute  mer-  2Saund.R. 
chant ;  it  may  be  described  to  be  a  bond  or  contract  ^^''^'  °* 
upon  record,  publicly  acknowledged  before  the  proper 
officer,  and  attested  by  the  king's  seal. 

9.  The  addition  of  the  king's  seal,  which  was  never 
required  to  any  contract  at  common  law^  was  made  in 
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order  to  authenticate,  and  render  the  security  of  a 
higher  nature  than  any  other  then  known.  For  by 
this  the  king,  in  the  person  of  the  mayor,  attests  the 
contract,  and  takes  immediate  cognizance  of  the  debt. 
Consequently  execution  is  to  be  awarded,  upon  failure 
of  payment  on  the  day  assigned,  without  any  mesne 
process  to  summon  the  debtor;  or  the  trouble  or  charge 
of  bringing  proofs  to  convict  him.  Forjudges  require 
these,  on  common  contracts,  to  satisfy  themselves  of  the 
justice  and  legality  of  the  plaintiff's  demands,  before 
they  award  any  execution  against  the  defendant.  But 
to  this  contract  the  king  himself  is  a  witness.  There  is 
besides  the  acknowledgment  and  confession  of  the 
debtor,  that  he  really  owes  so  much  ;  which  is  the  best 
and  strongest  evidence  of  the  fact ;  therefore  immediate 
execution  is  granted. 
Statute  Staple.  10.  Another  species  of  security  of  a  similar  nature 
in  many  respects  to  a  statute  merchant  is  a  statute 
staple :  to  explain  which  it  will  be  necessary  to  premise, 
that  in  the  reign  of  Edward  III.  it  was  thought  expe- 
dient to  pass  the  statute  of  the  staple  27  Edvv.  3.  stat.  2., 
which  confined  the  sale  of  all  English  commodities,  that 
were  to  be  exported,  to  certain  towns  in  England,  called 
the  estaple  or  staple,  where  foreigners  might  resort  to 
purchase  ;  and  to  declare  that  no  Englishman  should, 
under  great  penalties,  export  these  commodities  himself. 
1 1 .  This  statute  directs  a  proceeding  similar  to  that 
which  was  prescribed  for  obtaining  a  statute  merchant. 
The  mayor  of  the  place  is  empowered  to  take  recog- 
nizances of  debts,  which  any  one  makes  before  him,  in 
the  presence  of  the  constables  of  the  staple  ;  for  which 
purpose,  in  every  staple,  a  seal  was  to  be  kept  by  the 
mayor,  with  which  all  obligations  made  upon  such  re- 
cognizances were  to  be  sealed ;  and  in  consequence 
of  this  sealed  obhgation,  execution  might  be  obtained 
against  the  lands  and  tenements  of  the  debtor,  in  the 
same  manner  as  under  a  statute  merchant :  so  that  the 
creditor  should  have  a  permanent  interest  in  the  lands 
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and  tenements  thus  delivered  to  him ;  with  a  rig^ht^  if 
ousted^  to  recover  them  by  a  writ  of  novel  disseisin. 

12.  A  statute  staple  is  therefore  a  bond  of  record, 
acknowledared  before  the  mayor  of  some  tradino:  town, 
and  attested  by  a  public  seal.  But  althoug-h  both  the 
statute  merchant  and  statute  staple  were  originally  in- 
tended for  the  benefit  of  merchants  only ;  yet,  as  they 
were  obtained  without  any  g*reat  trouble  or  expense, 
they  became  generally  adopted  as  a  common  mode  of 
security. 

13.  The  practice  of  obtaining  statute  staple  of  per-  Recognizance, 
sons  not  concerned  in  trade  became  so  universal,  that 
an  act  was  made  in  23  Hen.  8.  prohibiting  an}^  persons 
but  merchants  from  taking  them.  But  this  act  created 
a  new  kind  of  security,  called  a  recognizance  in  the  na- 
ture of  a  statute  staple,  which  is  a  bond  acknowledged 
before  the  justices  of  the  King's  Bench  or  Common 
Pleas,  the  mayor  of  the  staple  at  Westminster,  or  the 
recorder  of  London,  and  enrolled :  upon  which  the  same 
advantages  may  be  had  as  upon  a  statute  staple. 

14.  By  the  statute  8  Geo.  1.  c.  25.  it  is  enacted,  that 
the  clerk  of  recognizances  shall  keep  three  parchment 
rolls,  and  shall,  at  the  time  of  acknowledging  every  re- 
cognizance, engross  the  full  tenor  thereof  in  hcec  verba; 
that  one  of  the  said  rolls  shall  contain  the  recognizances 
taken  before  the  chief  justice  of  King's  Bench  ;  another, 
those  taken  before  the  chief  justice  of  Common  Pleas; 
and  the  other,   those  taken  before  the  i.iavor  of  the 
staple  at  Westminster,  and  recorder  of  London.    That 
at  the  time  of  every  such  acknowledgment  the  respec- 
tive persons  before  whom  such  recognizances  shall  be 
taken,  and  also  the  parties  acknowledging  the  same, 
shall  sign  their  respective  names  to  the  roll,  as  well  as 
sign  and  seal  the  same  recognizance  :  any  loss  happen- 
ing to  such  recognizance  to  be  certified  into  chancery; 
and  a  transcript  of  the  entry  to  be  annexed  to  such 
certificate  ;   and  in  case  of  loss,   a  copy  to  be  good 
evidence. 

VOL.   n.  E 
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Glynn  r.  15.  By  tlic  eighteenth  scction  of  the  statute  of  Frauds, 

1  BLrn.*  &  Aid.  29  Cha.  2.  c.  3.,  it  is  enacted,  that  the  day  of  the  month 
and  the  year  of  the  enrohnent  of  recognizances  shall  be 
set  down  in  the  margent  of  the  roll,  where  the  said  re- 
cognizances are  enrolled ;  and  that  no  recognizance 
shall  bind  any  lands,  &c.  in  the  hands  of  any  purchaser 
bond  fide,  and  for  valuable  consideration,  but  from  the 
time  of  such  enrolment. 
Judgment  and  16.  By  the  commou  law,  in  all  actions  where  judg- 
rieg>t-  ment  for  money  alone  was  obtained,   satisfaction  could 

only  be  had  of  the  goods  and  chattels  of  the  defendant, 
and  the  growing  profits  of  his  lands,  but  not  the  pos- 
Harbert's  case,  gcssion  of  tlicm.  This  was  a  natural  consequence  of 
the  feudal  principles,  which  prohibited  the  alienation, 
and  of  course  the  incumbering  a  feud  with  debts.  When 
the  restrictions  on  alienation  were  taken  away,  this  con- 
sequence still  continued :  no  creditor  could  take  pos- 
session of  his  debtor's  land,  but  only  levy  the  growing- 
profits  ;  and  if  the  debtor  aliened  the  land,  the  creditor 
lost  even  that. 
2  Inst.  394.  17.  To  remedy  this,  it  Avas  enacted  by  the  statute 

2  wd.  R.  yy^g^j^  2.  13Edw.  1.  c.  18.,  that  when  a  debt  was  re- 
covered, or  acknowledged,  or  damages  adjudged  in  the 
king's  courts,  the  plaintiff  should  have  his  election, 
either  to  have  a  writ  of  fieri  facias,  or  else  that  the  she- 
riff should  deHver  to  him  all  the  chattels  of  the  debtor, 
saving,  only  his  oxen  and  beasts  of  the  plough  ;  and  also 
one  half  of  his  lands,  until  the  debt  was  levied,  upon  a 
reasonable  price  or  extent. 

18.  In  pursuance  of  this  statute  a  new  writ  of  exe- 
cution was  framed,  called  a  writ  of  elegit,  from  the 
words  of  the  writ :  for  where  a  plaintiff  -prayed  this 
writ,  the  entry  on  the  roll  was — Qiiod  elegit  sibi  exe- 
cuiionem  fieri  de  omnibus  catalUs,  et  medietaieni  terrce. 
And  thus  a  judgment  in  an  action  of  debt,  obtained  in 
any  of  the  courts  of  record  at  Westminster,  becomes  a 
Hen  on  freehold  estates,  as  it  enables  the  }>erson  for 
whom  such  judgment  is  given  to  obtain  one  half  of  the 
debtor's  lands  and  tenements. 
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19.  A  judgment  will  therefore  take  place  of  any  con- 
veyance of  the  land  which  is  made  subsequent  to  it  ; 

though  it  is  said  that  a  judgment  creditor  has  neither  2P.Wa:g.49i. 
JUS  in  re,  nor  ad  rem ;  therefore  if  he  releases  all  his 
right  to  the  land,  yet  he  may  extend  it  afterwards. 

20.  The  statute  says,  cum  debitum  fuerit  recupe- 
ratum,  vel  in  curia  regis  recognitum.  These  last  words 
gave  rise  to  a  practice  which  is  now  become  general: 
when  money  is  borrowed,  the  debtor  not  only  executes 
a  bond  to  the  creditor^  but  also  a  warrant  of  attorney, 
addressed  to  one  or  more  attornies  of  some  court  at 
Westminster,  authorizing  him  or  them  to  acknowledge 
a  judgment  for  the  money;  which  enables  the  creditor 
to  sue  out  a  writ  of  elegit  as  effectually  as  if  the  judg- 
ement had  been  obtained  in  an  adversary  suit. 

21.  In  a  modern  case.  Lord  Kenyon  said  he  saAV  no  Doer.  Carter, 
difference  between  a  judgment  that  was  obtained  in  sampin». 
consequence  of  an  action  resisted,  and  a  judgment  that  &*AJd' 5^68 *™* 
was  signed  under  a  warrant  of  attorney  ;  since  the  lat- 
ter was  merely  to  shorten  the  process^  and  to  lessen  the 
expense  of  the  proceedings. 

22.  The  whole  term  is  considered  in  law,  to  many  whenjndg- 
purposes,  as  but  one  day :  therefore  if  a  judgment  be  lands.  "^ 
ffiven,   or  acknowledged,  at  any  time  during;  a  term,  it  Hodges  t-. 

^  '  »       ^  ■^  ,     .    ®  .  Templar, 

relates  to  the  first  day  of  that  term,  and  is  considered  6  Mod.  191. 
in  law  as  having  been  given  on  that  day.  Now  the  first 
day  of  term  is   the  essoign  day,  for  the   quarto   die 
post  is  only  a  day  of  grace. 

23.  In  consequence  of  this  doctrine,  purchasers  were 
frequently  affected  by  judgments  obtained  after  their 
conveyances  had  been  executed.  To  remedy  this,  it 
was  enacted  by  the  fourteenth  section  of  the  statute  of 
Frauds,  "  That  any  judge  or  officer  of  any  of  his  ma- 
jesty's courts  of  Westminster  that  shall  sign  any  judg- 
ments, shall  at  the  signing  of  the  same,  without  fee,  set 
down  the  day  of  the  month  and  year  of  his  so  doing, 
upon  the  paper  book,  docket,  or  record,  which  he  shall 
sign ;  which  day  of  the  month  and  year  shall  be  also 
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entered  upon  the  margent  of  the  roll  of  the  record, 
where  the  said  judgment  shall  be  entered." 

24.  By  the  fifteenth  section  it  is  enacted,  ''  That 
such  judgments  as  against  purchasers  bond  fide,  for 
valuable  consideration  of  lands,  &c.  to  be  charged 
thereby,  shall,  in  consideration  of  law,  be  judgments 
only  from  such  time  as  they  shall  be  so  signed  ;  and 
shall  not  relate  to  the  first  day  of  the  term  whereof 
they  are  entered,  or  the  day  of  the  return  of  the  ori- 
ginal, or  filing  the  bail." 

25.  By  the  statute  8 Geo.  I.  c.  25.  s.  6.,  these  regu- 
lations, as  to  the  signing  of  judgments,  are  extended  to 
judgments  obtained  in  the  courts  of  great  session  in 
Wales,  and  the  courts  of  the  counties  palatine  of  Ches- 
ter, Lancaster,  and  Durham. 

26.  By  the  statute  4  &  5  Will,  and  Mary,  c.  20., 
made  perpetual  by  7  &  8  Will.  3.  c.  SQ.  s.  3.,  it  is  en- 
acted, that  the  clerk  of  the  essoigns  of  the  Court  of 
Common  Pleas,  the  clerk  of  the  dockets  of  the  Court  of 
King's  Bench,  and  the  master  of  the  office  of  pleas  in 
the  Court  of  Exchequer,  shall  make  and  put  into  an 
alphabetical  docket,  by  the  defendants'  names,  a  par- 
ticular of  all  judgments  for  debt,  by  confession,  non 
sum  informatus,  or  nihil  (licit,  entered  in  the  said  re- 
spective courts  of  Michaelmas  and  Hilary  terms,  before 
the  last  day  of  the  ensuing  terms;  and  of  the  judg- 
ments of  Easter  and  Trinity  terms,  before  the  last  day 
of  Michaelmas  term.  And  it  is  thereby  further"  en- 
acted, '"That  no  judgment  not  docketed,  and  entered 
into  the  books  as  aforesaid,  shall  affect  any  lands  or 
tenements,  as  to  purchasers  or  mortgagees,  or  have  any 
preference  against  heirs,  executors  or  administrators 
in  their  administration  of  their  ancestors'  testators'  or 
intestates'  effects." 

27.  It  is  said  by  Sir  J.  Jekyll,  that  judgments  cannot 
be  docketed  after  the  time  mentioned  in  the  act,  viz. 
the  last  day  of  the  subsequent  term  to  that  in  which 
they  are  entered.  That  the  practice  of  the  clerks,  docket- 


Title  XIV.  Estate  hy  Statute  Merchant,  ^c.  §  38—31.  53 

ing-  them  after  that  time,  was  only  an  abuse  for  the  Hodges  e. 
sake  of  their  fees^,  and  ineffectual  to  the  party.  6  E.  191. 

28.  Where  a  purchaser  had  notice  of  a  judgment 
not  docketed,  and  did  not  pay  the  full  value  of  the  es- 
tate;, the  Court  of  Chancery  held  that  a  presumption  was 
thereby  raised  of  an  ag-reement,,  on  the  part  of  the  pur- 
chaser, to  pay  off  the  judgment. 

29.  A  bill  was  brought  to  have  satisfaction  of  a  iudg--  Thomas ». 
ment  against  a  purchaser  of  an  equity  of  redemption,  "Vin.Ab.  53. 
or  to  redeem   incumbrances,   &c.     The  defendant  in- 
sisted on  the  statute  4  &    5  Will,  and  Mary,  that  no 
judgment  shall  affect  a  purchaser  or  mortgagee,  unless 
docketed:  the  judgment  was    not  docketed  till  1721, 

though  the  purchase  was  made  in  1718.     The  counsel 
for  the  plaintiff  insisted  that  the   defendant^   the  pur- 
chaser,  had  notice  of  this  judgment,  and  an  allowance 
for  it,  in  the  purchase ;  which  raised  an   equity  for  the 
plaintiff  against  him.     Lord  Macclesfield  said,   it  was 
plain  the  defendant  had  notice  of  the  judgment,   and 
did  not  pay  the  value  of  the  estate  ;  that  was  a  strong 
presumption  of  an  agreement  to  pay  off  the  judgment. 
And  since  the  plaintiff  could  not  proceed  at  law  against 
the  defendant,  upon  the  judgment,  for  want  of  docketing 
in  due  time,  he  ought  to  be  relieved  in  a  court  of  equity. 
Decreed,  that  the  defendant  should  pay  to  the  plaintiff 
the  money  bond  fide  due  upon  the  judgment. 

30.  In  a  subsequent  case  Sir  Joseph   Jekyll  held,  Forshaiitf. 
that  notice  of  a  judgment,   not  docketed,  would  not  af-  Ab.  5.' 
feet  a  purchaser;    the  statute  being  express  that  no 
judgment,  not  docketed,  should  affect  any  lands  or  te- 
nements.    This  doctrine  is  now  altered ;    and  it  has 

been  determined  by  Lord  Eldon,  in  the  following  case, 
that  a  purchaser  is  bound  by  notice  of  a  judgment, 
though  not  docketed. 

31.  The  bill  stated  that  W.  Davis,  being  seised  in  Davis  r. 
fee  of  lands,  agreed  to  sell  them  to  the  defendant;  that  i6Vet.4i9.' 
the  abstract  having  been  delivered,  the  defendant  was 
satisfied  with  the  title,  except  in  respect  of  a  judgment 
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which  was  subsisting*  against  Davis :  that  the  defendant 

contended  that,    having-  notice  of  the  judgment^   the 

plaintiff's  title  was  not  such  as  a  purchaser  could  safely 

take.    The  bill  further  stated,  that  the  judgment  was  not 

docketed,  and  therefore  was  not,  by  law,  any  lien  upon 

the  estate  ;  and  that  the  defendant's  having  notice  of  the 

judgment  did  not  afford  any  just  reason  why  the  estate 

should  be  liable  to  it.     Lord  Eldon  said,  the  opinion  he 

had  formed  on  this  case,  after  much  consideration,  was, 

that  notice  of  the  judgment  would  bind  the  purchaser  ; 

Tit.  32.  c.  28.    by  analogy  to  the  case  of  the  register  acts. 

Statutes, judg-       32.  By  the  the  statute  5  Ann.  c.  18.  s.  4.,  no  judg- 

TCcognizances    ment,  statute,  or  recognizance,  other  than  such  as  are 

"laces ^ber"^   entered  on  account  of  the  king,  shall  bind  any  manors, 

gistered.  lands,or  hereditaments,  in  the  West  Riding  of  the  county 

of  York,  but  only  from  the  time  that  a  memorial  of  such 

judgment,,  statute,  or  recognizance,  shall  be  entered  at 

the  register  office  of  that  Riding. 

33.  By  the  statute  6  Ann.  c.  35.  s.  19.,  no  judgment, 
statute,  or  recognizance,  except  as  before,  shall  bind 
any  manors,  &c.  in  the  East  Riding  of  the  county  of 
York,  or  in  the  town  and  county  of  the  town  of  King- 
ston-upon-Iiull,  but  only  from  the  time  that  a  memorial 
thereof  shall  be  entered  at  the  register  office  of  that 
Riding,  with  a  proviso,  that  if  any  judgment,  statute, 
or  recognizance,  be  registered  within  thirty  days  after 
the  acknowledgment  or  signing  thereof,  all  the  lands 
that  the  defendants  or  cognizors  had  at  the  time  of  such 
acknowledgment  or  signing  shall  be  bound  thereby. 

34.  By  the  statute  7  Ann.  c.  20.  s.  18.,  no  judgment, 
statute,  or  recognizance,  except  as  before,  shall  bind 
any  manors,  &c.  in  the  county  of  Middlesex,  but  only 
from  the  time  that  a  memorial  of  such  judgment,  sta- 
tute, or  recognizance,  shall  be  entered  at  the  register 
office  for  that  county. 

35.  By  the  statute  8  Geo.  2.  c.  6.  s.  1.,  a  memorial 
of  all  judgments,  statutes,  and  recognizances,  excej)t 
as  before,  concerning  any  manors,  &c.  in  the  North 
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Riding  of  the  county  of  York,  may  be  registered ;  and 
every  judgment,  statute,  or  recognizance  shall  bead- 
judged  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee,  plaintiff  or  cognizee,  for  or 
upon  valuable  consideration,  unless  such  memorial 
thereof  be  registered,  before  the  registering  of  the 
memorial  of  the  deed  or  conveyance,  judgment,  sta- 
tute, or  recognizance,  under  which  such  subsequent 
purchaser  or  mortgagee,  plaintiff  or  cognizee,  shall 
claim. 

Provided  that  if  any  judgment,  statute,  or  recog-  §33. 
iiizance,  be  registered  within  twenty  days  after  the  ac- 
knowledgment or  signing  thereof,  all  the  lands  that  the 
defendants  or  cognizees  had  at  the  time  of  such  ac- 
knowledgment or  signing  shall  be  bound  thereby  ;  and 
the  registry  of  a  memorial  of  such  judgment,  statute, 
or  recognizance,  within  the  time  aforesaid,  shall  be 
available,  to  all  intents  and  purposes,  as  if  such  me- 
morial thereof  had  been  entered  in  the  said  register 

o 

office  on  the  day  of  the  signing  or  acknowledgment  of 
such  judgment,  statute,  or  recognizance. 

38.  Where  the  money  borrowed  on  the  security  of  Execution 
a  statute  merchant,  statute  staple,   or  recognizance,  is  orrecogni- 
not  paid,  the  cognizee  or  creditor  is  entitled  to  a  writ  *^*^^' 
of  execution,  by  which  the  lands  of  the  debtor  are  de- 
livered to  him  upon  a  reasonable  extent ;  that  is,  upon 
a  reasonable  valuation,  to  be   made  by  a  jury,  upon  a 
writ  of  extendi  facias,  with  this  difference,  that  upon  a 
statute  merchant  the  sheriif  may  deliver  the  lands  to 
the  cognizee  immediately.     But  upon   a  statute  staple 
or  recognizance   the  sheriff  must  first  seize  the  lands 
into  the  king's  hands,  and  then  the  cognizee  must  have 
a  liberate  to   get  them.      So  that,   in  this  respect,   a 
statute  merchant  is  preferable  to  a   statute   staple  or 
recognizance. 

37.  Even  lands  purchased  after  the  acknowledgment  Winch.  83. 
of  a  statute  or  recognizance  are  bound  by  it ;  and  exe- 
cution may  be  had  against  the  heir  of  the  cognizor  and 
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Haiberfs  case,  the  teiTctenants.  And  if  the  cognizee  only  takes  part  of 
the  lands,  it  will  be  good;  for  he  may  dispense  with  the 
rigour  of  the  law,  if  he  pleases. 

\^^\  3^*  ^^-  ^^  ^^*^  debtor  sells  all  or  any  part  of  his  lands,  after 

he  has  acknowledged  a  statute  or  recognizance,  still  the 
cognizor  may  extend  them,  by  the  words  of  the  statute; 
for  otherwise  it  would  be  in  the  power  of  the  cognizor,  by 
his  alienation,  to  frustrate  the  security. 

3  Rep.  12  b.  ^g    Where  the  cognizor,   after  the  acknowledgment 

of  the  statute,  conveys  his  lands  to  several  persons,  the 
cognizee  must  then  sue  out  execution  of  all  the  lands  ; 
for  it  would  be  unreasonable  to  load  one  of  the  pur- 
chasers only  with  the  whole  debt,  when  the  burthen 
ought  to  be  equally  distributed  on  all :  therefore  the  per- 
son grieved  may  relieve  himself. 

Dyer  2  b,  pi.  8.  4Q  j^jj  alien  friend  merchant  may  extend  lands  upon 
a  statute  ;  which  the  king  shall  not  have  upon  office,  and 
for  Avhich  the  merchant  shall  have  an  assise,  in  case  of 
ouster  :  for  the  main  end  and  design  of  the  statute  mer- 
chant and  statute  staple  was  to  promote  and  encourage 
trade,  by  providing  a  sure  and  speedy  remedy  for  mer- 
chant strangers,  as  well  as  natives,  to  recover  their 
debts. 

41.  By  the  stat.  8  Geo.  1.  c.  25.  s.  3.  it  is  enacted. 
That  the  prosecutor  of  every  recognizance  shall,  at  the 
time  of  suing  out  a  writ  of  extent  thereon,  deliver  in  to 
the  officer  a  note  in  writing,  testifying  the  value  of  the 
damages  intended  to  be  extended  or  levied  thereon. 

42.  By  the  4th  section  of  this  statute,  it  is  provided, 
that  in  case  it  shall  be  made  appear  to  the  Court  of  Chan- 
cery, that  sufficient  has  not  been  levied  to  satisfy  a  re- 
cognizance, or  that  any  omission,  error,  or  mistake,  has 
happened  in  making,  suing  out,  executing,  or  returning 
any  writs  or  process  thereon ;  then  and  in  such  case 
the  Court  of  Chancery  may  award  one  or  more  re-ex- 
tents for  the  satisfying  the  same. 

Execution  43.  Where  a  debt  secured  by  a  judgment  is  un- 

npmijju  g-     p^j^^  ^^^  creditor  may  sue  out  a  writ  oi  elegit,  upon 
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which  the  sherift'  is  to  impanel  a  jury,  who  are  to  make  ^^/f.'  ^}^-^ 

1  1        r-    1        11  10Vm.Ab.590. 

enquiry  of  all  the  goods  and  chattels  of  the  debtor  and 
to  appraise  the  same ;  also  to  enquire  as  to  his  lands 
and  tenements,  and  upon  such  inquisition  to  set  out 
and  deliver  a  moiety  of  the  lands  to  the  plaintiflT,  by 
metes  and  bounds. 

44.  If  the  sherifi'  delivers  more  than  a  moiety  of  the  P«tt«n». 

•^  Penbeck, 

debtor's  land,  and  this  appears  upon  the  return,  the  i  Saik.  563. 
execution  is  totally  void.  For  the  sheriff  has  only  a 
circumscribed  authority  which  he  cannot  exceed;  so 
that  what  is  extended  beyond  a  moiety,  being  without 
authority,  and  there  being  no  possibility  of  separating  it 
from  the  rest,  the  whole  is  void,  as  if  nothing  had  been 
extended.  Carthew,  in  his  report  of  this  case,  makes  P-453. 
Lord  Holt  say,  that  the  inquisition  is  not  void,  but  void- 
able only  by  writ  of  error,  or  by  an  audita  querela. 

4:0.  Although  no  more  than  a  moiety  of  the  lands  of  cnb.  Ex.  56. 
a  debtor  can  be  taken  by  an  elegit ;  yet  if  two  judg- 
ments are  obtained  by  the  same  person,  he  mav  extend 
both  moieties,  which  will  be  s:ood.     But  if  A.  and  B.  Huytr.Cogan, 

11  •  ^  .    A  .  Cro.  Elix.  482. 

recover  severally  against  C,  and  A.  sues  out  an  elegit, 
and  has  a  moiety  of  the  lands  delivered  to  him,  and 
then  B.  sues  out  an  elegit,  he  can  only  have  a  moiety  of 
the  lands  which  remain,  not  the  whole. 

46.  It  was  formerly   held   by  some,   that   upon  an 
elegit  the  sheriff  was  obliged  to  deliver  a  moiety  of 
each  particular  farm  and  tenement.     But  in  a  modern 
case  the  Court  of  King's  Bencli  determined  that  the  Denn  v. 
return  was  good,  though  separate  lands  were  extended;  dou".*^473. 
proWded  it  did  not  appear  that  they  amounted  in  value  pj*"^  "• 
to  more  than  a  moiety  of  the  whole  ;  for  otherwise  not  L^"™-  *  ^^ 
only  a  moiety  of  every  farm  and  tenement,  but  even  a 
moiety  of  every  close  and  field,  must  be  delivered  to 
the  creditor.     Nor  could  the  writ  be  executed  according- 
to  this  idea,  but  by  delivering  an   undivided  moiety ; 
which  was    entirely  contrary  to  the  meaning  of  the 
statute,  for  the  moiety  to  be  extended  must  be  set  out 
by  metes  and  bounds. 


40. 
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47.  Lands  purchased  after  the  obtaining  of  a  judg*- 
ment  may  be  taken  upon  a  writ  of  elegit ;  and  it  is 
laid  down  in  1  Roll.  Ab.  892,  pi.  14  and  16,  that  exe- 
cution may  be  sued  of  any  land  which  the  debtor  had 

3P.Wm5.492.  by  purchasc  after  the  judgment,  though  he  had  aliened 
it  before  execution.  So  that  a  judgment  binds  all  the 
lands  whereof  the  debtor  was  seised  at  the  time  when 
the  judgment  was   entered,   or  which   he   afterwards 

2  Inst.  3S6.       acquires ;  and  no  subsequent  act  of  his,  not  even  an 

alienation,  for  a  valuable  consideration,  to  a  purchaser, 
without  notice  of  the  judgment,  will  avoid  it. 

48.  It  should,  however,  be  observed,  that  any  alie- 
nation of  the  legal  estate,  prior  to  the  acknowledgment 
of  a  judgment,  is  good  against  it :  even  an  alienation 

Finch  w.  in  equity  will  suffice.     Thus  Lord  Cowper  has   said, 

ip.Wms.  277.  that  articles  made  for  a  valuable  consideration,  and  the 

money  paid,  will  in  equity  bind  the  estate,  and  prevail 

against  any  judgment   creditor,    mesne   between   the 

articles  and  the  conveyance. 
1  in»t.  290  a.        49.  No  cxccution  can  be  sued  against  the  heir,  upon 

a  recognizance  or  judgment,  during  his  minority.    And 

3  Comin.  421.    where  a  year  and  a  day  have  elapsed,  from  the  entry  of 

the  judgment,  the  court  concludes,  prima  facie,  that 
the  judgment  is  satisfied  :  but  will  grant  a  writ  of  scire 
facias  for  the  defendant  to  shew  cause  why  the  judg- 
ment should  not  be  revived. 
Priority  of  the       50.  Lord  Cokc  savs,  tlie  king,  by  liis  ])rerogative, 

crown  in  exe-     .  c  \  •      ^  iiif 

cutions.  is  toj3e  preferred  in  payment  ot  his  duty  or  debt,  belore 

any  subject,  although  the  king's  duty  or  debt  be  the 
later.  And  thereupon  the  law  gave  the  king  remedy 
by  writ  of  protection  to  protect  his  debtor,  that  he 
should  not  be  sued  or  attached,  until  he  paid  the  king's 
debt.  But  hereof  grew  some  inconvenience,  for  to 
delay  other  persons  of  their  suits,  the  king's  debts  were 
more  slowly  paid ;  for  remedy  thereof  it  was  enacted  by 
the  statute  25  Edw.  3.  c.  19.,  that  the  other  creditors 
9)ay  have  their  actions  against  the  king's  debtor,  and 
proceed  to  judgment,  but  not  to  execution. 
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51.  Lord  Chief  Barou  Gilbert   says,  if  the    king's  GUb.Ei.9i. 
debt  be  prior  upon   record,  it  binds  the  lands  of  the 
debtor^  into  whose  hands  soever  they  come,  because  i^t- 1-  §  ^^^ 
it  is  in  the  nature  of  an  original  feudal  charge  on  the 

land;  and  therefore  must  subject  every  one  who  claims 
under  it.  But  if  the  land  were  aliened  in  the  whole,  or 
in  part,  before  the  debt  contracted,  such  alienee  claim- 
ing prior  to  the  charge  would  not  be  subject  to  it. 

52.  If  the  subject's  debt  be  by  statute  or  judgment^  idem, 
prior  to  the  king's  debt,    and   the  king  extends    the 
land  first,  the  subject  shall  not,  by  any  after  extent, 
take  them  out  of   his  hands.     But  if   such  judgment 

be  extended,  and  the  subject  has  the  possession  de- 
livered to  him  by  a  liberate,  he  shall  hold  it  discharged 
from  the  kind's  debt.  If  the  kinsr's  debt  comes  before 
the  possession  by  liberate,  the  king's  extent  shall  be 
preferred;  and  the  subject  must  wait  till  the  king's 
debt  is  satisfied. 

53.  The  reason  of  the  difference  is,  because  the 
king's  debt  is  in  the  nature  of  a  feudal  charge,  which 
if  it  comes  on  the  lands,  before  the  property  of  them 
is  altered,  it  seises  on  them,  as  it  might  have  done  for 
the  original  service  at  first  imposed.  But  if  there  had 
been  a  lawful  alienation  before  such  debt,  there  it  is 
not  the  feud  of  the  tenant;  therefore  such  charge 
cannot  affect  it;  so  that  if  there  be  a  precedent  judg- 
ment or  statute,  and  a  liberate  pursuant,  before  the 
king's  extent  comes  down ;  there  it  cannot  charge 
the  lands,  because  the  property  is  altered  by  the  ex- 
tent of  the  subject,  which  relates  to  the  time  when  the 
judgment  was  given,  or  statute  staple  acknowledged ; 
for  the  extent  and  liberate  of  the  subject  was  only  exe- 
cuting such  judgment  or  statute  on  the  land.  The  exe- 
cution was  relative  to  that  judgment,  which  was  prior  te 
the  king's  charge :  so  there  was  a  complete  alteration 
of  property,  prior  to  the  king's  charge,  and  before  the 
extent  came  down. 

54.  If  the  king's  extent  had  come  before  the  libe-  ^^^^ 
rate,  he  had  charged  tlie  laads  whilst  it  was  in  the 
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hands  of  his  debtor,  and  then  his  charge  would  be 
satisfied,  as  if  it  had  been  in  the  first  feudal  donation  ; 
for  nothing  can  hinder  the  king-'s  charge,  but  what 
amounts  to  a  precedent  alienation  ;  but  so  far  as  there 
is  a  precedent  alienation,  they  are  not  the  lands  of 
his  debtor;  a  liberate  in  pursuance  of  a  preceding 
judgment  amounting  to  an  alienation  of  the  land,  before 
it  becomes  charged  to  the  king. 

Hem.  55.  The  lien  upon  the  lands  by  the  subject's  debt 

came  in  by  the  statute  of  Westminster  2.  Before  that 
a  judgment  did  not  bind  the  land.  But  the  king's 
debt  bound  the  land  before  that  statute ;  and  as  that 
statute  did  not  touch  the  prerogative,  therefore  the 
king  has  a  power  to  levy  upon  the  lands,  notwith- 
standing the  preceding  lien  by  judgment:  therefore 
the  king  may  seise  lands  that  are  bound  by  a  pre- 
ceding judgment,  whilst  the  lands  are  in  the  custody 
of  the  law,  on  the  elegit  or  extent ;  and  before  they  are 
actually  delivered  out  to  the  creditor,  by  the  liberate, 
as  a  satisfaction  for  his  debt.  But  when  they  were 
actually  delivered  out  to  the  creditor  by  the  liberate, 
they  then  no  longer  belonged  to  the  debtor,  since  the 
king's  writ  had  delivered  them  over,  for  satisfaction  of 
a  debt  that  was  prior  to  the  king's ;  for  the  creditor  did 
not  take  them  under  the  burthen  of  the  king's  debt, 

Curson's  case,   bccause  his   Hen  was  antecedent  to  the  kingr's  debt. 

3  Leon.  239.         .,    .^  ,    ,  ,  ,  •  ,        ., 

4  Id.  10.  And  it  were  repugnant  to  construe  him  to  take  the 

land,  sub  oncre  of  the  king's  debt,  when  he  took  in 
satisfaction  of  a  debt  precedent. 

66.  By  the  statute  33  Hen.  8.  c.  39.  §  74.,  it  is 
enacted,  that  wliere  any  suit  is  commenced,  or  any 
process  awarded  for  the  king,  for  the  recovery  of  any 
of  his  debts;  the  same  suit  and  process  shall  be  pre- 
ferred before  the  suit  of  any  person  or  persons^.  And 
that  the  king,  his  heirs  or  successors,  shall  have  first 
execution  against  any  defendant  or  defendants,  of  and 
for  his  said  debts,  before  any  other  person  or  persons ; 
so  always  that  the  king's  suit  be  taken  and  commenced, 
or  process  awarded  for  the  said  debt,  at  the  king's  suit. 
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before  judgment  given  for  the  said  other  person  or 
persons. 

57.  This  statute  is  not  confined  in  its  operation  to 
bond  debts  only;  but  extends  to  all  debts  and  exe- 
cutions at  the  suit  of  the  kin^.     It  is  however  held  to  Cecil's  case, 

,11-  n  1  1      7  Rep.  19  b. 

be  restrictive  on  the  old  prerogative ;   tor  the  words 
''  So  always  that  the  king's  suit,  &c."  make  a  condi- 
tion precedent.     Hence  therefore  a  judgment  and  exe- 
cution by  elegit,  before  any  suit  or  process  commenced 
by  the  king,  shall  be  preferred  to  the  extent  of  the  Attorney- 
king,  issuing  on  a  bond  debt,  bearing  date  before  the  Andrew,  ' 
subject's  judgment,  and  assigned  to  the  king  before     "  ' 
the  subject's  execution. 

58.  All  estates  in  fee  simple  in  possession  may  be  ^^tatmaybe 

^      ,  ^  1  1  •     extended. 

extended  on  a  statute  or  recognizance,  or  taken  by  writ 

of  elegit,  as  also  all  estates  in  reversion  expectant  on 

leases  for  lives  or  years.     And  in  the  case  of  an  elegit, 

the  plaintifif  shall  have  a  moiety  of  the  reversion,  and  a 

moiety  of  the  rent.     Thus  it  was  resolved  in  10  Jac.  Campbell's 

that  if  a  person  leases  for  years,  rendering  rent;  the  iRoii.Ab.894. 

reversion  may  be  extended  upon  an  elegit,  during  the 

lease  ;  and  the  tenant  by  elegit  shall  have  a  moiety  of 

the  rent. 

59.  An  estate  tail  may  be  extended,  during  the  life  J^^sJ^"^^*" 
of  the  tenant  in  tail.     But  if  execution  be  sued  out  Cro.  Jac.ss. 
against  the  issue,  upon  a  statute  or  judgment  acknow- 
ledged by  the  ancestor,  the  issue  may  avoid  it  by  assise, 

or  writ  of  audita  querela  ;  because  a  tenant  in  tail  can  Tit-  2-  c.  2. 

§  27. 

only  charge  his  estate  during  his  life. 

60.  A  rent  charge  may  be  extended  on  an  elegit;  JJ°°;J?* 
for  the  land  being  made  subject  to  the  execution,  in- 
cludes every  thing  issuing  out  of  it.     And  in  this  case 

the  party  may  distrain  and  avow,  though  the  tenant 
never  attorned ;  for  the  law  creating  his  estate  gives 
him  all  means  necessary  for  the  enjoyment  of  it. 

61.  Lands  held  in  ancient  demesne  may  be  extended  2iii»t.397. 
by  elegit,  because  the  title  of  the  land  is  not  directly 

put  in  plea  in  the  king's  courts.     This  doctrine  appears 


6^ 
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to  have  been  established  in  a  case  reported  by  Chief 
Justice  Hobart:  but  has  been  denied  in  some  other 
cases. 

62.  The  sheriff  may,  upon  a  writ  of  elegit,  either 
extend  a  term  for  years ;  that  is,  deliver  a  moiety 
thereof  to  the  cognizee ;  or  sell  the  whole  term,  as  a 
part  of  the  personal  estate,  to  the  plaintiff,  at  a  gross 
sum,  appraised  and  settled  by  a  jury. 

QS.  If  the  defendant  tenders  the  money  at  the  time 
of  the  appraisement,  and  before  the  delivery  of  the 
term,  or  even  after  in  court,  the  term  is  saved.  And  if 
it  be  delivered  after,  the  defendant  is  entitled  to  a  writ 
of  audita  querela.  If  no  such  tender  be  made,  the  pro- 
perty is  altered  by  the  delivery  of  the  sheriff;  and  the 
plaintiff  may  either  keep  or  dispose  of  it,  without  beings 
accountable  for  tho  profits.  If  the  term  be  extended 
at  an  annual,  and  not  a  g-ross  value,  the  plaintiff  is 
accountable  for  the  profits.  And  if  he  receives  the 
debt  out  of  the  term,  before  it  expires,  the  defendant 
shall  be  restored  to  the  term  itself. 

64.  Lord  Hardwicke  has  said,  that  where  an  execution 
by  elegit  or  fieri  facias  is  lodged  in  a  sheriff's  hands, 
it  binds  goods  from  that  time,  except  in  the  case  of  the 
crown ;  and  a  leasehold  estate  is  also  affected  from  that 
time.  If  the  debtor,  subsequent  to  this,  makes  an  as- 
signment of  the  leasehold  estate,  the  judgment  creditor 
need  not  bring  a  suit  in  ejectment,  to  come  at  the  lease- 
hold estate,  by  setting  aside  the  assignment ;  but  may 
proceed  at  law  to  sell  the  term  ;  and  the  vendee,  who  is 
generally  a  friend  of  the  plaintiff,  will  be  entitled  at  law 
to  the  possession,  notwithstanding  such  assignment. 

65.  It  is  enacted  by  the  16th  section  of  the  statute 
of  Frauds — ''  That  no  writ  o^  fieri  facias,  or  other  writ 
of  execution,  shall  bind  the  property  of  the  goods  of  the 
person  against  whom  such  writ  of  execution  is  sued 
forth,  but  from  the  time  that  such  writ  shall  be  delivered 
to  the  sheriff,  &c.  to  be  executed.  And  for  the  better 
manifestation  of  the  said  time,  the  sheriff,  &c.  shall. 
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npon  the  receipt  of  any  such  writ,  endorse  upon  the 
back  thereof  the  day  of  the  month  and  year,  whereon 
he  or  they  received  the  same." 

66.  In  consequence  of  this  statute  it  has  been  gene- 
rally held  that  if  a  term  for  years  be  assig^ned  to  a  bond 
fide  purchaser,  before  execution  is  actually  sued  out, 
and  delivered  to  the  sheriff,  it  cannot  afterwards  be 
taken  bv  a  creditor.    But  this  doctrine  has  been  doubted  g'^?^^<^ 

Register. 

by  the  late  Mr.  Serjeant  Hill,  who  appears  to  have  been 
of  opinion  that  the  reasoning;  deduced  from  the  case  of 
an  execution  by  fieri  facias  did  not  apply  to  a  writ  of 
elegit ;  and  that  the  statute  of  Frauds  had  not  altered  the 
law,  with  respect  to  an  elegit. 

67.  It  has  been  already  stated  that  by  the  statute  of  Tmstesutcifc 

•^  "^  .  Tit.  12. c.  2. 

Frauds,  trust  estates  of  freehold  may  be  taken  in  exe- 
cution on  an  elegit  for  the  debts  of  the  cestui  que  trust ; 
but  that  if  a  trustee  has  conveyed  the  lands,  by  the 
direction  of  the  cestui  que  trust,  before  execution  sued, 
thoug-h  he  was  seised  in  trust  for  the  debtor,  at  the 
time  of  the  judg-ment,  the  lands  cannot  be  taken  in 
execution  :  for  the  words  of  the  statute  are, — "  at  the 
time  of  the  said  execution  sued,"  which  refer  to  the 
seisin  of  the  trustee. 

68.  This  doctrine  appears  to  have  been  settled  in 
the  following-  case  : 

H.  Chamberlain  being:  cestui  que  trust  in  fee  of  lands.  Hunt  v.  c<iieH 

TT»i  ti/>ii.-«'  1  Com.  R.  226. 

J .  ooardman  the  lessor  or  the  plamtin  recovered  a 
judgement  against  him  for  160/.  Chamberlain  borrowed 
600/.  of  the  defendant  Coles;  and  for  securing  that 
sum,  the  trustee  of  the  leg-al  estate,  by  the  direction  of 
Chamberlain,  moitg-aged  the  premises  to  Coles  for  500 
years.  Boardnian  took  out  execution  by  writ  of  elegit  : 
the  sheriff,  after  an  inquisition,  by  Avhich  it  was  found 
that  Chamberlain  was  seised  in  fee,  extended  one 
moiety,  and  delivered  it  to  the  lessor  of  the  plaintiff. 
The  doubt  was  whether  he  had  any  title  by  the  statute 
of  Frauds ;  after  arg-ument  by  Comyns  and  Sir  C.  Phipp» 
it  was  determined  by  Mr.  Justice  Tracey  that  the  e.<e*» 
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cution  was  not  good ;  for  the  words,  '"at  the  time 
of  the  said  execution  sued/'  refer  to  the  seisin  of  the 
trustee.  Therefore  if  the  trustee  had  conveyed  the 
land,  before  the  execution  sued,  though  he  was  seised  in 
trust  for  the  defendant,  at  the  time  of  the  judgment,  the 
lands  could  not  be  taken  in  execution. 

Sir  Edward  Northey  said,  that  since  the  act,  such 
construction  had  been  thought  agreeable  to  the  statute  ; 
though  he  did  not  know  that  it  ever  had  been  judicially 
determined.  A  case  was  mentioned  by  Mr.  Justice 
Tracey,  from  Serjeant  Cheshire's  notes,  where  this  opi- 
nion seemed  to  be  allowed  by  Lord  Trevor,  and  not 
contradicted  by  the  Court, 
•nt. Execution,       69.  It  is    also  observable,   that  Lord   Chief   Baron 

c.  14. 

Corny ns,  who  argued  and  reported  this  case,  states  the 
law  accordingly  in  his  Digest ;  where,  after  mentioning 
several  things  not  liable  to  execution,  he  says,  '"  Nor 
since  the  statute  29  Cha.  2.  c.  3.,  lands  which  the  trustee 
has  aliened  before  execution,  for  they  are  not  bound  by 
the  judgment." 

What  is  not  70.  There  are  several  kinds  of  real  property  which 

extent.  are  not  liable  to  an  extent  under  a  statute,  recognizance, 

or  judgment.  Thus  an  advowson  in  gross  cannot  b^ 
extended  on  an  elegit  for  reasons  which  will  be  given 

Tit  21.  in  a  subsequent  Title. 

Jenk.  207.  71.  A  Writ  oi  elegit  does  not  lie  of  the  glebe  belong- 

ing to  a  parsonage,  or  vicarage,  or  of  the  church-yard ; 
for  each  of  these  are,  solum,  Deo  consecratwn . 

72.  An  estate  in  joint-tenancy  cannot  be  extended, 
after  the  death  of  the  joint-tenant,  who  acknowledged 

Tit.  18.  c.  1.      the  judgment ;  but  an  estate  in  coparcenary  or  in  corn- 
Tit.  19  &  20.  ,  ,    ,  i 

mon  may  be  extended.  s  _ 

fey°"  E«?°'       ^^"  ^^  ^^^  been  held  in  a  modern  case,  that  a  mere 
IfJ/..     -      equitable  interest  in  a  term  for  years  cannot  be  ex- 

tended,  nor  is  an  equity  of  redemption  extendible. 
iP.Wms.278.      74.  If  a  trustee  acknowledges  a  judgment  or  statute, 
though,  at  law,  these  are  liens  upon  the  estate  ;  yet,  in 
equity,    they  will  not  affect   it,  because  a  judgment 
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is  only  a  general  security,  not  a  specific  lien  on  the 
land. 

75.  It  has  been  already  stated  that  the  statute   of  ru.  lo.  c.  3. 
Westm.  2.,  which  gives  the  writ  of  elegit,  does  not 
extend  to  copyholds  ;  for  if  it  did,  the  lord  might  have 

a  tenant  brought  upon  him,  without  his  admittance  or 
consent. 

76.  Upon  the  entry  of  the  cognizee  into  the  lands  These  estates 
extended,  he  is  called  Tenant  by  statute  merchant,  sta-  S"  ^  ^  ** 
tute  staple,  or  elegit  ;    and  although  the  estates  thus  \  ^°^^'  %jl[ 
acquired  are  uncertain,  as  to  their  duration,  being  de- 
terminable only  on  payment  of  the  debt,  and  that  per- 
sons holding  such   estates  shall  have  the  same  remedy, 

by  assise,  as  freeholders,  yet  they  are  but  chattels  which 
vest  in  executors  or  administrators. 

77.  Persons  holding;  estates  of  this  kind  are  punish-  ritr.  n.b. 

58  H 

able  for  waste  by  writ  of  waste,  or  by  an  action  of  ac- 
count ;  in   which  case  tlie  debtor  shall  have  a  venire 
facias  ad  computandum  for  the  waste,  and  recover  da- 
mages for  the  surplus. 

78.  It  was  formerly  held  that  these  estates,  like  terms 
for  years,  might  be  barred  by  a  recovery,  suffered  by  the 
persons  who  had  the  freehold  :  but  they  are  protected 

by  the  statute  27  Hen.  8.  c.  15.  from  the  effects  of  a  Tit.  36. 
recovery  of  the  freehold. 

79.  The  estates  acquired  by  the  execution  of  a  sta-  Mustbeexe- 
tute,   recognizance,  or  elegit,  must  be  executed  by  an  '^"^d'^y entry. 
actual  entry  of  the  cognizee  ;  for  till  entry  he  has  but  a 

bare  right,  which  is  not  assignable  ;  so  that  although  he 
should  release  all  his  right  to  the  land,  yet  he  may  ex- 
tend it  after.  All  he  acquires  is  a  lien  on  the  land:  but  it 
is  not  certain  whether  he  will  ever  make  use  of  it  ;  for 
he  may  recover  the  debt  out  of  the  goods  of  the  cogni- 
zor  by  a  scire  facias,  or  take  his  body :  and  then, 
during  the  debtor's  life,  he  can  have  no  execution. 

80.  Upon  the  death  of  the  cog-nizee  of  a  statute  his  Hannam  v. 

.     .  ^  ^Voodford, 

administrator  sued  out  an  extent;  and  the  liberate  being  4  Mod. 48. 

VOL.  II.  F 
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returned^  he  assig;ned  over  the  lands  without  making  an 
actual  entry  :  the  question  was^,  whether  the  assignment 
was  good  or  not. 

It  was  determined  that  the  assignment  was  void  ;  for 
by  the  return  of  the  liberate  lie  had  accepted  of  the  pos- 
session, and  was  estopped  to  say  the  contrary.     Then 
when  the  owner  still  continued  in  possession,  it  turned 
the  possession  which  the  administrator  had  accepted  by 
the  liberate  to  a  mere  right,  which  was  not  assignable. 
Tit.  8.  c.  1.       Nor  was  it  like  an  interesse  termini,  which  the  lessee 
might  assign  over  before  entry ;  because  in  that  case  the 
lessor  is  the  principal  agent,  and  has  done  every  thing 
on  his  part  to  transfer  an  interest  to  the  lessee,  which  he 
may  execute  at  pleasure. 
Saund.  R.69c.       81.  The  sheriff  docs  not  now,  as  formerly,  on  a  writ 
of  elegit,  deliver  actual,  but  only  legal  possession  of  a 
moiety  of  the  lands.     In  order  to  obtain  possession,  the 
plaintiff  must  enter ;  or,  if  prevented  from  taking  posses- 
sion by  entry,  he  must  proceed  by  ejectment ;  in  which 
he  is  obliged  not  only  to  prove  the  judgment,  and  by 
the  judgment  roll,   that  an  elegit  issued,  and  was   re- 
turned ;    but  must  also  prove  the  writ   of  elegit  by  a 
copy  thereof,   as  well  as  the  inquisition  that  was  taken 
thereon. 

82.  Where  a  plaintiff  in  ejectment  claims  under  an 

elegit,  and  th^re  is  a  person  in  possession,  under  a  lease 

made  prior  to  the  judgment,  upon  which  the  elegit  was 

sued  out,  he  cannot  recover. 

Doe  V.  whar-        83.  In  ejectment  the  plaintiff  claimed  under  an  elegit 

^°'      '   '  '  against  one  Wharton:  an  objection  was  taken  at  the 

trial  by  the  defendants,  that  the  tenant  in  possession 

enjoyed  under  a  lease  granted  to  him  by  Wharton,  prior 

to  the  date  of  the  plaintiff's  judgment ;  therefore  that 

the  plaintiff  could  not  succeed  in  this  ejectment.     To 

this  it  was  answered,  on  the  part  of  the  lessor  of  the 

plaintiff,  that  he  had  given  the  tenant  notice  he  did  not 

mean  to  disturb  his  possession^  his  object  being  only  to 
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get  into  the  receipt  of  the  rents  and  profits  of  the  estate  ; 
and  that  the  defendants  ought,  therefore,  not  to  be  per- 
mitted to  set  up  this  objection. 

Mr.  Justice  Lawrence,  before  whom  the  cause  was 
tried,  was  of  opinion  that  the  party  who  had  the  leg-al 
estate  must  prevail  in  an  ejectment;  and  that  as  the  rit.  12.  c.3. 
tenant's  title  accrued  prior  to  that  of  the  lessor  of  the 
plaintiif,  the  latter  could  not  succeed  in  this  eject- 
ment. The  Court  of  King's  Bench  was  of  the  same 
opinion. 

84.  It  has,  however,   been  already  stated,  that  where  Campbell's 
there  are  subsisting  leases  made  prior  to  the  signing  of  '^ante]  §  58. 
a  judgment,  the  cognizee  may  extend  a  moiety  of  the 
reversion,  and  of  the  rent,  upon  his  elegit;  and  after 

such  extent  he  may,  by  the  usual  process  of  ejectment, 
have  aU  such  remedies  to  recover  a  moiety  of  the 
rent,  as  the  cognizor  himself  might  have  had  for  the 
whole  before  the  extent,  or  will  have  after  it  for  the 
other  moiety. 

85.  The  statute  13  Edw.  1.  gave  to  tenants  by  statute  Remedies 
merchant  a  writ  of  novel  disseisin,  in  case  their  posses- 
sion was  disturbed  :  but  if  the  eviction  was  upon  good 

title,  the  cognizee  had  no  further  remedy. 

86.  The  statute  of  the  staple  also  gives  the  creditor, 
if  ousted  of  the  lands  taken  in  execution,  a  means  of 
recovering  them  by  writ  of  novel  disseisin  ;  and  by  the 
statute  23  Hen.  8.  c.  6.  §  9.,  persons  having  execution 
of  lands  by  reason  of  a  recognizance,  in  the  nature  of  a 
statute  staple,  their  executors,  administrators,  or  assigns, 
where  they  are  disseised,  shall  have  like  remedy  as 
persons  having  execution  on  a  statute  staple. 

87.  The  statute  of  Westm.  2.  c.  18.  gives  the  tenant 
by  elegit  a  writ  of  novel  disseisin,  if  ejected  ;  and  after 

a  writ  of  re-disseisin  if  need  be.     Lord  Coke  observes,  2in8t.397. 
that  his  executors  and  administrators  shall  have  the  same 
remedy,  by  the  equity  of  the  act,  as  also  the  executors 
and  administrators  of  tenants  by  statute  merchant  and 
statute  staple. 

f2 
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1  Inst.  290  a.  88.  By  the  common  law,  after  a  full  and  perfect  exe- 
cution had,  by  extent  returned,  and  entered  on  record, 
the  cognizee  could  have  no  new  extent  on  the  effects 
of  the  cognizor ;  because  there  was  once  satisfaction 
given  to  the  creditor,  on  record,  though  the  lands 
had  been  recovered  from  him  before  he  had  levied  his 


debt. 


ii  i-ri 


89.  This  doctrine  was  altered  by  the  statute  32  Hen. 
8.  c.  5.  by  which  it  is  enacted.  That  if  after  any  lands 
be  delivered  in  execution  on  just  cause,  they  shall  be 
recovered,  divested,  taken,  or  evicted  out  of  or  from  the 

•possession  of  any  such  person,  &c.  before  such  times  as 
the  said  tenants  by  execution,  their  executors  or  assigns, 
shall  have  fully  levied  their  debt  and  damages,  for  which 
the  said  lands,  &c.  were  taken  in  execution  ;  then  every 
such  recoveror,  obligee,  and  cognizee,  shall  have  a  scere 

facias  out  of  the  same  court  from  whence  the  former 
execution  proceeded,  against  the  person  or  persons  on 
whom  the  former  execution  was  pursued,  their  heirs, 
executors  or  assigns,  to  have  execution  of  other  lands, 
&c.  liable  and  to  be  taken  in  execution,  for  the  residue 
of  the  debt  and  damages. 
1  Inst.  289  b.        90.  Lord  Coke  has  laid  down  the  following:  rules  for 


irVin.Ab.  32. 


t> 


the  construction  of  this  statute. 

First,  Where  the  tenant  by  execution  has  a  remedy 
given  him  by  law,  after  eviction,  there  the  statute  ex- 
tends not :  for  the  act  says,  by  reason  whereof  the 
said  recoverors,  obligees,  and  cognizees,  have  been 
clearly  set  without  remedy,  &c.  For  the  body  refers  to 
the  preamble ;  and  the  party  ought  not  to  have  double 
satisfaction,  one  by  the  former  laws,  and  another  by  this 
statute.  Therefore  if  part  of  the  land  be  evicted  from 
the  tenant  by  execution,  this  statute  does  not  extend  to 
it ;  because  he  shall  hold  the  residue  till  he  is  fully  sa- 
tisfied :  if  all  be  evicted,  saving  one  acre,  he  must  be 
contented  to  hold  that ;  for  he  can  have  no  new  execu- 
tion upon  this  statute. 

In  the  case  of  recognizances  this  inconvenience  seems 
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to  be  removed  by  the  statute  8  Geo.  1.  c.  25.  §  4.  which  -sr«/r,  §4i. 
has  been  already  stated. 

91.  Secondly,  If  a  man  be  bound  to  A.  in  a  statute 
of  1,000/.,  and  by  a  latter  statute  to  B.  in  100/.,  B. 
first  extends^  then  A.  extends,  and  takes  the  lands  from 
B.,  yet  B.  shall  have  no  aid  of  the  statute  ;  because,  after 
the  extent  of  A.,  B.  shall  re-enjoy  the  land  by  force  of 
his  former  execution. 

Thirdly,  If  the  wife  of  the  cognizor  recover  dower 
against  the  tenant  by  execution,  he  shall  hold  over,  and^' 
shall  have  no  aid  of  this  statute.  :'''■ 

Fourthly,  If  a  man  puts  out  his  lessee  for  years,  bi^ 
disseises  his  lessee  for  life  ;  after  acknowledges  a  sta-' 
tute,  on  which  execution  is  sued  against  him ;  and  thtt*' 
lessees   re-enter ;    the  tenant  by  execution,  after  the 
leases  ended,  shall  hold  over,  and  have  no  aid  of  this 
statute.  ^''^  •''''^^^ 

Fifthly,  This  statute  must  not  be  taken  literally,  but 
according  to  the  meaning.  Therefore  where  the  letter' 
is,  until  he,  &c.  or  his  assigns  shall  fully  and  wholly  have* 
levied  the  whole  debt  or  damages  ;  if  he  hath  assigned 
several  parcels  to  several  assignees,  yet  all  these  shall 
have  the  land,  but  till  the  whole  debt  be  paid.    '^  "'■^'"' 

Sixthly,  Where  the  words  are,  "  for  the  which  the 
said  lands,  &c."  were  dehvered  in  execution  ;  a  disseisor 
conveys  lands  to  the  king,  who  grants  the  same  over  to 
A.  and  his  heirs,  to  hold  by  fealty  and  20/.  rent,  and  after 
grants  the  seigniory  to  B. ;  B.  acknowledges  a  statute^ 
and  execution  is  sued  of  the  seignory.  A.  dies  without 
heir;  the  cognizee  enters,  and  is  evicted  by  the  disseisee. 
He  shall  have  the  aid  of  this  statute,  yet  it  is  out  of 
the  letter  of  the  law ;  for  the  seigniory  was  delivered 
in  execution,  and  not  the  tenancy.  But  he  was  te- 
nant by  execution  of  those  lands,  therefore  within  the 
statute. 

Seventhly,  Where  the  words  are  "  dehvered  and 
taken  in  execution,"  yet  if  after  the  liberate  the  cog- 
nizee enter,  as  he  may,  so  as  the  land  is  never  dehvered. 
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yet  he  is  within  the  remedy  of  this  statute;  for  he  Is 
tenant  by  execution. 

Eighthly,  Where  the  statute  says,  "  Then  every 
such  recoveror,  obligee,  and  cognizee,  shall,  &c."  and 
says  not,  their  executors,  administrators,  or  assigns,  but 
they  are  omitted  in  this  material  place ;  yet,  by  a  benign 
interpretation,  the  statute  shall  extend  to  them,  because 
they  are  mentioned  in  the  next  precedent  clause  of  the 
eviction ;  and  the  remedy  must,  by  construction,  be 
extended  to  all  the  persons  that  appear  by  the  act  to  be 
grieved. 

Ninthly,  When  the  statute  gives  a  scire  facias  out  of 
the  same  court,  &c.  if  the  record  be  removed  by  w^rit  of 
error  into  another  court,  and  there  affirmed,  the  tenant 
by  execution,  that  is  evicted,  shall  have  a  scire  facias, 
by  the  equity  of  this  statute,  out  of  that  court ;  because 
the  scire  facias  must  be  grounded  upon  the  record. 

Tenthly,  Where  the  statute  gives  the  scire  facias 
against  such  person  or  persons,  &c.  that  were  parties  to 
the  first  execution,  their  heirs,  executors,  or  assigns, 
&c.  this  must  not  be  taken  so  generally  as  the  letter  is. 
For  if  the  first  execution  was  had  against  a  purchaser, 
&c.  so  as  nothing  was  liable  in  his  hands  but  the  land 
recovered ;  if  this  land  be  evicted  from  tenant  by  exe- 
cution, no  scire  facias  shall  be  awarded  against  him, 
his  heirs,  executors,  or  assigns.  If  he  had  other  lands 
subject  to  the  execution,  then  a  scire  facias  lies  against 
him  or  his  assignees,  not  against  his  executors.  Neither 
in  that  case  can  he  have  a  scire  facias  upon  this  statute 
against  the  first  debtor  or  cognizor,  because  it  gives  it 
only  against  him,  &c.  that  was  party  to  the  first  execu- 
tion, his  heirs,  executors,  or  assigns.  But  if  there  be 
several  assignees  of  several  parcels  of  land,  subject  to 
the  execution,  one  scire  facias  upon  the  statute  shall  lie 
against  all  of  them. 
How  long  they  92.  As  to  the  duration  of  these  estates,  the  law  allows 
the  creditor  to  hold  them  until  he  has  received  all  his 
debt.     In  the  case  of  a  statute,  the  creditor  is  also  en- 


may  endure. 


i 
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titled  to  costs ;  and  as  the  sheriff  is  directed  to  make  a 
reasonable  extent  of  the  land,  it  follows  that  upon  a  com- 
putation of  the  debt,  and  the  value  of  the  lands,  it  may 
be  easily  known  how  long-  the  extent  may  continue,  and 
at  what  time  the  debtor  will  be  entitled  to  have  his  land- 
again 

93.  In  the  case  of  any  disseisin  or  interruption  by  a  ^  J^p-  82  a. 

•^  .  2  Roll.  Ab.  478. 

stranger,  the  cog-nizee  shall  not  hold  over  the  time  of 
the  extent,  but  is  to  have  satisfaction  for  the  injury  done 
him  from  such  stranger.  If  the  cognizee  himself  gives; 
the  tenant  by  statute  or  elegit  any  interruption,  or  pre- 
vents him  from  taking  the  profits,  there  the  tenant  may 
either  hold  over,  or  bring  an  action  against  the  cogni- 
zor.  For  as  in  the  first  case  it  would  be  unreasonable 
to  punish  the  cognizor  for  the  act  of  a  stranger,  by- 
keeping  him  out  of  his  lands;  so  in  the  last  case  it  would 
be  equally  unreasonable  to  permit  the  cognizor,  by  any 
act  of  his  own,  to  turn  the  cognizee  out  of  the  land, 
before  he  had  received  his  debt. 

94.  If  the  tenant  by  statute  or  elegit  suffers  the  land  iftevK 
to  lie  waste,  or  neglects  to  levy  the  debt  out  of  it,  these 
being  his  own  acts,  it  is  but  reasonable  he  should  suffer' 

by  them  ;  and  not  hold  over  the  land  to  the  prejudice 
of  the  cognizor.  On  the  other  hand,  where  there  is  no 
fault  or  negligence  in  the  cognizee,  but  he  is  prevented 
from  making  the  usual  profits  of  the  land  by  the  act  of 
God,  there  the  cognizee  shall  hold  over  the  time  of  the 
extent ;  for  it  would  be  unreasonable  to  punish  him  for 
that  which  no  industry  of  his  could  prevent. 

95.  With  respect  to  the  manner  in  which  estates  of  How  ihcy  are 
this  kind  are  determined,  there  is  a  considerable  differ-  ''^  ""'""^  ' 
ence  between  estates  held  by  statute  merchant,  statute 

staple,  and  recognizance,  and  those  held  under  a  writ  of 
elegit. 

96.  In  the  case  of  an  extent  under  a  statute  or  recosrni-  4  Rep,  67  a. 

.,  .  ^        ^  .,,         ,        .  ^^  2RoU.Ab.479. 

zance,  the  cognizor  cannot  enter,  without  suing  out  a 
writ  of  scire  facias  ad  rehahendum  terram  ;  because  in 
these  cases  the  tenant  is  entitled  to  hold  the  land,  not  only 
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until  the  principal  debt  be  levied,  but  also  all  costs, 
damages,  and  expenses  arising  from  it.  And  as  the 
costs  are  not  ascertained,  no  entry,  which  is  but  an  act 
in  pais,  can  defeat  a  matter  of  record,  until  such  costs 
and  damages  are  ascertained  by  writ  of  scire  facias. 
Dcighton  V.  97    jji  i\iQ  case  of  an   extent  under  a  statute  or  re- 

Orecnvill, 

Tit,35.  c.ii.  cognizance,  the  only  proper  determination  of  the  estate 
held  under  it  is  the  entry  of  satisfaction  upon  the  re- 
cord, or  perception  of  the  profits  appearing  upon  record; 
and  a  person  having  a  second  extent  has  no  title  of 
entry  until  then. 

98.  In  the  case  of  an  elegit,  where  the  debt  is  certain, 
no  damages  or  expenses  being  allowed,  and  the  annual 
value  of  the  land  being  ascertained  by  the  inquisition 
and  extent,  when  a  sufficient  time  has  elapsed  to  enable 
the  creditor  to  receive  what  was  due  to  him  from  the 
rents,  there  is  no  reason  to  object  to  the  entry  of  the 
cognizor;  which  is  therefore  lawful. 

2RoU.Ab.479.       99.  Where  the  tenant  by  elegit  is  satisfied  his  debt 
by  some  casual  profits,   the  cognizor  cannot  enter,  but  < 
must  bring  a  scire  facias  ;  because  such  accidental  pro-^;) 
fit  does  not  appear  in  the  valuation  of  the  lands,  whichi  > 
is  stated  upon  the  record.  ifi^fi< 

JdA%x  100.  No  scire  facias  lies  upon  a  general  avermeiitrf 

Execution.       that  the  coffnizcc  has  levied  the  debt  before  the  timc^^ 

B  7  . 

of  the  extent  expired  ;  because  this  may  happen  by  the  > 
cognizee's  industry  in  improving  the  land,  of  which  then 
debtor  cannot  take  advantage.  •!♦ 

^^"*-  101.  But  if  the  cognizee  has  levied  part  of  the  debt'/ 

by  the  felling  of  timber,  and  has  received  the  rest,  as* 
appears  from  an  acquittance,  the  cognizor  shall  have  aif 
writ  of  scire  facias.  The  reason  is,  because  the  object!  t 
of  the  extent  being  only  to  satisfy  the  cognizee  his  rea-ii 
sonable  demands,  whenever  it  appears  to  the  Court  that » 
they  are  answered,  whether  by  perception  of  the  profits  - 
or  otherwise,  they  will  grant  a  scire  facias  to  avoid  the  i 
extent,  and  to  reinstate  the  cognizor  in  his  former  pos- 
session ;  since  the  end  for  which  it  is  given  is  answered. 
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102.  If  the  co^nizee  has  levied  part  of  the  debt  ac-  idan. 
cording-  to  the  extent,  the  cognizor,  upon  tender  of  the 
residue  in  court,  shall  have  a  scire  facias  to  recover  pos- 
session of  his  land,  within  the  time  of  the  extent.  For 
here  it  appears  on  record  how  much  was  due  at  first, 
how  much  was  paid,  and  what  remains  due.  And  the 
object  of  the  extent  being  to  satisfy  the  cognizee  of  his 
just  debt,  whenever  that  appears  to  the  Court  to  have 
been  done,  the  estate  shall  cease.  But  if  the  cognizor 
had  tendered  the  remainder  of  the  debt  out  of  court,  or 

if  in  court  he  had  only  offered  to  come  to  an  agreement 
with  the  coffnizor,  in  neither  of  these  cases  would  a 
scire  facias  be  granted ;  because  it  did  not  appear  upon 
record  that  the  debt  was  paid. 

103.  A  question  having  arisen  in  the  Court  of  Chan-  Godfreys 
eery,  whether  upon  an  elegit  the  plaintiff  was  entitled  g^^J^^'iiy 
to  interest  beyond  the  penalty  of  a  judgment.   Lord 
Hardwicke  said,  that  at  law,  upon  a  judgment  entered 

up,  it  was  the  dehitum  recuperatum,  and  the  stated  da- 
mages between  the  parties  :  but  if  the  creditor  did  not 
take  out  a.  fieri  facias  against  the  person  of  the  debtor^ 
or  his  personal  estate,  but  extended  the  lands  by  elegit,u\ 
which  the  sheriff  did  only  at  the  annual  value^  and  much 
below  the  real,  the  creditor  held  quousque  dehitum  sa- 
tisf actum  fuerit ;  and  at  law  the  debtor  could  not,  upon 
a  writ  ad  computandum,  insist  upon  the  creditor's  doing 
more  than  account  for  the  extended  value.  But  if  the 
debtor  came  into  a  court  of  equity  for  reUef,  the  Court 
would  give  it  to  him,  by  obliging  the  creditor  to  ac- 
count for  the  whole  that  he  had  received ;  and  as  a 
person  who  comes  for  equity  must  do  equity,  will  direct 
the  debtor  to  pay  interest  to  the  creditor,  even  though 
it  should  exceed  the  penalty.  His  Lordship  said,  he 
remembered  very  well,  upon  Serjeant  Whitaker's  in- 
sisting before  Lord  Cowper,  that  this  would  be  repeal- 
ing the  statute  of  Westminster,  Lord  Cowper  said,  he 
would  not  repeal  the  statute,  but  he  would  do  complete 
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justice  by  letting-  the  creditor  carry  on  the  interest  upon 
his  debt,  as  he  was  to  account  for  the  whole  he  had 
received. 

-  104.  'When  the  plaintiff  or  cognizee's  demand  is 
satisfied  in  this,  or  in  any  other  way,  satisfaction  ought 
to  be  entered  on  the  record  of  the  judgment ;  or  else 
it  should  be  assigned  to.  a  trustee  for  the  owner  of  the 
lands^  iiiirt''?  d'li  of '«Tr>^ff{ift  ".n^'^l  k^- 
The  Crown  105.  It .  was  doubtcd  whether,    under    the   statute 

may  sell  under  a       e   rt 

anextent.  Id  hliz.  c,  4.  §  sJ.  a  salc  ot  the  debtor's  lands  could 
be  made  by  the  crown,  after  the  death  of  the  debtor. 
To  remedy  this,  an  act  was  passed  in  27  Eliz.  c.  3.  by 
which  lit  was  enacted  that  the  crown  might  make  a 
sale  of  accountants'  lands,  as  well  after  their  death  as 
in  their  lifetime.  Afterwards  by  the  statute  39  Eliz. 
c.  7.  this  explanatory  act  was  repealed,  and  a  power 
was  given  to  the  crown  to  sell  accountants'  or  debtors* 
lands  in  their  lifetime.  This  act,  being  only  temporary, 
expired;  and  the  explanatory  act  of  27Ehz.  was  revived : 
but,  being  found  extremely  defective,  the  following  act' 
was  made  for  this  purpose!  ?fn<''T^ " 

106.^By  the  statute  25  Geo.  3.  c.35.  it  is  enacted. 
That  it  shall  be  lawful  for  the  Court  of  Exchequer,  on 
the  application  of  the  Attorney  General,  in  a  summary 
way  by  motion^  to  order  that  the  right  and  interest 
of  any  debtor  to  his  majest}^,  and  of  the  heirs  and  as- 
signs of  such  debtor;  in  any  lands  which  had  befen  or 
shall  be  extended;'or  so  much  thereof  as  shall  be  suffi- 
cient to  satisfy  the  idebt  for  w  hick'  the  same  shall  have 
been  extended/!  shall  be  sold  in  such  manner  as  the 
Court  shall  direct.;  J  That  when  a  purchaser  shall  be 
found,  the  conveyance  of  the  lands  so  decreed  to  be 
made  shall  be  made  by  the  remembrancer  of  the  Court 
or  his  deputy,  under  the  direction  of  the  Court,  by  deed 
of  bargain  and  sale,  to  be  enrolled  in  the  said  Court; 
and  that  from  and  after  the  making  of  such  conveyance, 
and  the  -enrolment  thereof,  the  bargainee  and  his  heirs 
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shall  hold  the  lands  therein  comprised^  for  his  own  use, 
not  onlv  a^inst  the  extent  of  the  crown,  but  also 
against  such  debtor,  or  the  surety  or  sureties  of  such 
debtor,  and  all  persons  claiming  under  such  debtor,  or 
the  surety  or  sureties,  unless  by  a  title  paramount  to 
and  available  in  law  against  such  extent.  That  all  mo- 
nies which  shall  become  payable  from  any  such  pur- 
chaser shall  be  paid  and  applied  towards  discharge  of 
the  debt  due  to  the  crown,  and  of  all  costs  and  expenses 
incurred  by  the  crown  in  enforcing  the  payment  of  such 
debt,  in  such  manner  as  the  Court  shall  order  and  di- 
rect: and  if  there  shall  be  any  surplus  arising  from  any 
such  sale,  the  said  surplus  shall  belong  to  the  same 
person  as  would  be  entitled  to  the  lands  sold,  if  there 
had  not  been  a  sale  thereof. 

107.  It  has  been    already  stated  that  a  purchaser,  a  statute,  &c. 
without  notice  of  any  incumbrances,  shall  protect  him-  ^rch^r. 
self  from  them,  by  obtaining  an  assignment  to  a  trustee  ^^^  ^^'  *^*^* 
for  himself  of  a  prior  term  for  years.     The  same  doc- 
trine has  been  extended  to  statutes,  recognizances,  and 
judgments. 

108.  Thus  where  a  purchaser  of  land  encumbered  Anon.cch»i. 
with  two  statutes  purchased  in  the  first,  having  no  notice  ^**  ^^' 

of  the  second  ;  Lord  Nottingham  said — '  If  he  had  no 
notice  of  the  second  statute,  before  he  was  dipped  in 
the  purchase,  he  shall  defend  himself  by  the  fii-st  .statute, 
whether  the  same  were  paid  off  or  no.  If  he  can  at  law 
do  it,  equity  will  not  hurt  him." 

109.  Lord   Huntingdon    bought  a  statute    affecting  HnntinsrdoDr 
certain  lands  ;  two  years  after  he  purchased  the  lands    p^""""^. 

^  Vem.  45*. 

There  was  another  statute  subsequent  to  that  bought 
in  by  Lord  H. ;  but  prior  to  his  purchase,  of  which 
Lord  H.  had  notice  at  the  time  when  he  bought  the 
lands. 

The  Court  was  of  opinion,  that  although  the  statute 
was  bought  in  before  the  purchase,  yet  that  made  no 
difference  in  the  case,  but  was  as  good  as  if  it  had  been 
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bought  in  afterwards ;  therefore  Lord  H.  should  be 
looked  upon  as  a  purchaser,  having  such  security  to 
protect  his  purchase. 

110.  The  effect  of  getting  in  old  statutes,  recogni- 
zances, and  judgments,  in  protecting  mortgagees,  will 
be  discussed  in  the  next  Title. 
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Section  I. 

The  second  kind  of  estate  held  as  a  pledge  or  security  origin  of 
for  the  repayment  of  money  borrowed  is,  where  lands     °  ^°^*^ 
and  tenements  are  conveyed  by  the  debtor  to  the  cre- 
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ditor  for  that  purpose.  In  the  reign  of  King-  Henry  IT. 
two  modes  of  pledging  lands  were  in  use,  which  are  fully 
described  by  Glanville,  and  appear  to  have  been  adopted 
from  the  customary  law  of  Normandy. 

2.  The  first  of  these  was  called  Vivum  Vadium  ;  and 
was  a  conveyance  of  lands  by  a  debtor  to  his  creditor, 
to  hold  until  the  rents  and  profits  should  amount  to  the 
sum  borrowed ;  in  which  case  the  pledge  was  said  to 
be  living ;  for  on  discharge  of  the  debt  it  returned  to  the 
borrower. 

3.  The  second  mode  of  pledging  land  was  called 
Mortuum  Vadium  ;  and  is  thus  described  by  Littleton, 
§  332. — "  If  a  feoifment  be  made  upon  such  condition, 
that  if  the  feoffor  pay  to  the  feoffee  40/.  of  money,  that 
then  the  feoffor  may  re-enter,  &c.  In  this  case  the 
feoffee  is  called  tenant  in  mortgage,  which  is  as  much  as 
to  say  in  French,  as  Mori  Gage,  and  in  Latin  Mortuum 
Vadium.  And  it  seemeth  that  the  cause  why  it  is 
called  mortgage  is,  for  that  it  is  doubtful  whether  the 
feoffor  will  pay,  at  the  day  limited,  such  sum  or  not ; 
and  if  he  doth  not  pay,  then  the  land  which  is  put  in 
pledge,  upon  condition  for  the  payment  of  the  money, 
is  taken  from  him  for  ever,  and  so  dead  to  him  upon  a 
condition." 

4.  It  appears  from  this  passage  that  a  mortgage  was 
created  by  a  conveyance  of  the  lands  from  the  debtor  to 
the  creditor,  with  a  condition,  that  if  the  money  was 
paid  on  a  certain  day,  the  conveyance  should  be  void ; 
and  the  debtor  might  enter,  and  have  his  former  estat^. 
But  if  default  was  made  in  payment  of  the  money  on 
the  day  appointed,  then  the  lands  became  absolutely 
vested  in  the  creditor,  freed  from  the  condition.  And 
all  the  maxims  of  the  common  law  respecting  the 
breach  of  a  condition  were  strictly  applied  to  this  kind  of 
conveyance. 

5.  This  mode  of  pledging  lands  was  attended  with 
great  inconveniences.  If  the  money  was  not  paid  on 
the  very  day  named  in  the  deed,  the  lands  were  abso- 
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lutely  forfeited;  nor  wp^  any  subsequent  tender  of 
the  money  avail  the  icij^ditui',  although  the  estate  mort- 
gaged were  of  much  greater  value  than  the  sum  bor- 
rowed. 

6.  Notwithstanding  the  obvious  injustice  of  this  doc- 
trine, the  courts  of  common  law  would  not  allow  of  the 
smallest  decree  of  liberality  in  the  construction  of  these 

kind  of  conditions.     For  in  the  only  two  cases  reported  Coodaii'scase, 
by  Lord  Coke  respecting  mortg-ages,  the  judges  appear  wade'scase, 
to  have  held  that  an  estate  mortgaged  was  absolutely  ^'^  ^^*' 
forfeited  and  lost,  if  the  condition  was  not  really  and 
bond  fide  performed. 

7.  The  doctrine  adopted  by  the  courts  of  common  interposition  of 

^  /  the  Court  of 

law  respecting  mortgages  being  totally  contrary  to  the  Chancery. 
spirit  of  this  species  of  contract,  and  to  the  principles  of 
justice,  by  subjecting  those  who  borrowed  money  on 
the  security  of  their  lands  to  the  total  loss  of  them,  by 
the   non-performance  of  the  condition  ;  the  Court  of 

'Chancery  was  induced  to  interpose,  and  by  an  equitable 
and  liberal  construction  to  mitigate  the  ris:our  of  the 
common  law. 

'v  8.  It  was  obvious  that  lands  mortgaged  were  only 
theant  to  become  a  security  for  the  payment  of  what 

'Was  borrowed  ;  as  it  never  could  be  the  intention  of  a 
person  who  mortgaged  his  lands,  that  a  large  estate 
should  become  the  absolute  property  of  a  creditor,  if  a 
sum  of  money,  much  inferior  to  the  value  of  such  es- 

"tate,  was  not  paid  on  tlie  day  appointed.  The  Court 
of  Chancery  therefore  resolved  that  a  condition  of  this 
kind  was  in  the  nature  of  a  penalty,  against  which  equity 
bught  to  relieve  ;  that  all  the  creditor  could  in  justice 
<ind  conscience  be  entitled  tO;,  was  his  principal,  interest, 
^hd  costs ;  and  estabhshed  it  as  a  ruling  maxim,  that  al- 
though the  condition  was  not  strictly  performed,  by 
which  the  estate  was  forfeited  at  law,  yet  if  the  debtor 
paid  the  money  borrowed,  and  interest,  within  a  reason- 
able time,  he  should  be  entitled  to  call  on  the  creditor 
for  a  reconveyance  of  his  lands. 
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9.  This  right  acquired  the  name  of  an  equity  of  re- 
demption :  but  it  is  not  ascertained  when  it  was  first  al- 

icii8.C8.2i9.  lowed.  Lord  Hale  is  reported  to  have  said^  that  in  14- 
Rich.  3.  the  Parliament  refused  to  admit  of  an  equity  of 
redemption.  This  appears  to  be  a  mistake;  for  in  the 
case  alluded  to  by  Lord  Hale^  and  of  which  he  has  stated 

Rot.  Pari.  Vol.  a  part  in  his  History  of  the  Common  Law,  Ch.  3.  the 
■^*  '  mortgagor  asserted  that  he  had  paid  the  money,  and 
prayed  to  have  his  lands  again.  Nor  did  the  idea  of  an 
equity  of  redemption  exist  for  some  centuries  after :  for 
although  Tothill  has  mentioned  a  case  in  37  Ehz.,  where 
a  mortgagor  had  a  decree  in  Chancery  for  a  reconvey- 
ance of  lands  mortgaged,  yet  no  mention  is  made  by 
Lord  Coke  of  an  equity  of  redemption  ;  from  which  it 
may  be  presumed  that  it  was  not  then  generally  known. 
It  is  however  probable  that  this  doctrine  was  introduced 
in  the  reign  of  James  L,  when  the  Court  of  Chancery 

Emanuel  Coll.  had  established  its  equitable  jurisdiction.     And  in  the 

V,  Evans,  i  ,>  .... 

iCha.  Rep.  10.  first  year  of  Charles  L  there  is  a  case  in  which  this  right 
is  supported  as  a  thing  of  course. 

10.  After  the  allowance  of  an  equity  of  redemption, 
there  still  remained  some  legal  scruples,  which  sub- 
jected the  mortgagor  to  great  inconveniences.  It  was 
conceived  that  where  the  condition  was  not  strictly  per- 
formed by  the  payment  of  the  money  on  the  day  men- 
tioned in  the  conveyance,  the  lands  became  liable  to  all 
the  legal  charges  of  the  mortgagee  ;  to  the  dower  of  his 

Nash  V.  Pres-    wifc,  to  forfeiture,  and  escheat ;  and  that  the  mortgagor 
i9o!  could  have  no  relief  against  those  who  came  in,  in  the 

Br3?c.°M\  post.  But  the  Court  of  Chancery,  as  it  increased  in 
power,  has  set  this  matter  right ;  and  has  estabhshed  a 
redemption,  not  only  against  the  tenant  in  dower,  and 
all  those  who  claim  under  the  mortgagee;  but  also 
against  the  lord  by  escheat,  and  all  others  who  come  in, 
in  the  post ;  because  in  equity  the  payment  of  the  money 
puts  the  mortgagor  in  statu  quo ;  since  the  lands  were 
originally  conveyed  as  a  security  only  for  the  money 
borrowed. 
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11.  A  mortsraffe  may  therefore  be  described  to  be  a  Description  of 

,  ,    ,  ,  .  J .  a  mortage. 

conveyance  of  lands  by  a  debtor  to  his  creditor^  as  a 
pledgee  or  security  for  the  repayment  of  a  sum  of  money 
borrowed ;  \vith#»t  a  proviso  that  such  conveyance  shall 
be  void  on  payment  of  the  money  borrowed^  with  in- 
terestj  on  a  certain  day ;  and  in  all  mortgages^  although 
the  money  be  not  paid  at  the  time  appointed,  by  which 
the  conveyance  of  the  lands  becomes  absolute  at  law, 
yet  the  mortgagor  has  still  an  equity  of  redemption  ; 
that  isj  a  right  in  equity,  on  payment  of  the  principal, 
interest,  and  costs,  within  a  reasonable  time,  to  call  for 
a  reconveyance  of  his  lands. 

12.  It  was  formerly  a  practice  to  make  a  mortgage  Forrest.  Rep. 
by  an    absolute    conveyance ;    with    a    defeazance    or 

clause  of  redemption  in  a  separate  deed.  Lord  Talbot 
has  said  that  this  was  a  wrong  way,  and  to  him  always 
appeared  with  a  face  of  fraud ;  for  the  defeazance 
might  be  lost,  and  then  an  absolute  conveyance  set 
up :  he  would  discourage  the  practice  as  much  as  pos- 
sible. And  Lord  Hardwicke  has  said,  that  wherever  Baker ». Wind, 
the  court  finds  a  clause  of  redemption  in  a  separate  deed, 
it  adheres  to  it  strictly  to  prevent  the  equity  of  re- 
demption from  being  entangled,  to  the  prejudice  of  the 
mortgagor. 

13.  The  Court  of  Chancery  having  thus  extended  its 
protection  to  the  mortgagor,  by  allowing  him  to  redeem 
his  estate  after  it  was  forfeited  at  law,  it  also  gave  the 
mortgagee  a  right,  in  a  reasonable  time  after  forfeiture, 
to  call  on  the  mortgagor  for  payment  of  his  money,  or 
else  to  be  for  ever  foreclosed  or  excluded  from  any 
further  equity  of  redemption. 

14.  As  money  borrowed  on  mortgage  is  seldom  paid 
on  the  day  appointed,  mortg-ages  are  now  become  en- 
tirely subject  to  the  Court  of  Chancery,  where  it  is  an 
established  rule  that  the  mortgagee  holds  the  estate 
merely  as  a  pledge  or  security  for  the  repayment  of  his 
money,  therefore  a  mortgage  is  considered  in  equity  as 
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personal  estate.  The  mortgagor  is  held  to  be  the  real 
owner  of  the  land,  the  debt  being  esteemed  the  prin- 
cipal, and  the  land  the  accessory.  Whenever  the  debt 
is  discharged,  the  interest  of  the  mortgagee  in  the  land 
determines  of  course  ;  and  he  is  looked  on  in  equity  as 
a  trustee  only  for  the  mortgagor. 

15.  In  all  modern  mortgages  there  is  a  covenant  in- 
serted from  the  mortgagor,  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  to  repay  the  money  bor- 
rowed, with  interest;  which  creates  a  personal  contract 
between  the  mortgagor  and  the  mortgagee,  for  the  pay- 
ment of  the  money. 
Mortgages  in  16.  Mortgages  are  of  two  sorts:  either  the  lands 

fee  or  for  years.  ^^^  couveycd  to  the  mortgagee  and  his  heirs  in  fee 
simple,  with  a  proviso,  that  if  the  mortgagor  pays  the 
money  borrowed  on  a  certain  day,  the  mortgagee  will 
reconvey  the  lands  ;  or  else  the  lands  are  conveyed  to 
the  mortgagee,  his  executors,  administrators,  and  as- 
signs, for  a  long  term  of  years  ;  with  a  proviso,  that  if 
the  money  borrowed  is  repaid  on  a  certain  day,  the 
term  shall  cease,  and  become  void. 

17.  In  the  case  of  mortgages  for  terms  of  years,  if 
the  money  is  not  paid  on  the  day  appointed,  the  estate 
becomes  absolutely  vested,  at  law,  in  the  mortgagee, 
for  the  residue  of  the  term.  And  although  a  court  of 
equity  allows  the  mortgagor  to  redeem  within  a  rea- 
sonable time,  by  paying  the  principal,  interest,  and 
costs,  yet  such  payment  only  gives  the  nwrtgagor  an 
equitable  right  to  the  term. 

18.  Mortgages  for  years  are  attended  with  this  ad- 
vantage, that  on  the  death  of  the  mortgagee,  the  term 
and  the  right  to  receive  the  mortgage  debt  vest  in  the 
same  person,  whereas  in  the  case  of  a  mortgage  in  fee 
the  estate,  on  the  death  of  the  mortgagee,  goes  to  his 
heir  or  devisee  ;  and  the  money  is  payable  to  his  exe- 
cutor or  administrator.  This  produces  a  separation  of 
rights^  that  is  often  attended  with  great  inconveniences. 
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both  to  the  mortgagor  and  the  representatives  of  the 
mortgagee.  On  the  other  hand^  in  the  case  of  mort- 
gages for  years,  there  is  this  defect,  that  if  the  right  of 
redemption  is  abandoned  or  foreclosed,  the  mortg-agee, 
or  his  personal  representatives,  will  only  be  entitled  to 
the  term.  To  guard  against  this,  it  has  been  thought 
advisable,  in  some  cases,  to  make  the  mortgagor  cove- 
nant that,  on  nonpayment  of  the  money,  he  will  not 
only  confirm  the  term,  but  also  convey  the  freehold  and 
inheritance  to  the  mortgagee,  or  as  he  shall  appoint, 
discharged  from  all  right  of  redemption. 

19.  There  is  another  kind  of  mortgage,  where  the  Welsh  mort- 
proviso  for  redemption  does  not  oblige  the  mortgagor     ° 

to  pay  the  money  on  a  particular  day,  but  allows  him 
to  do  it  at  any  indefinite  time.     This  is  called  a  Welsh 
mortgage,  in  which  there  is  a  perpetual  right  of  re-  /«/ra,  c.3. 
demption. 

20.  Legal  mortgages  are  made  by  a  transfer  of  the  Equitable 
legal  estate  to  the  mortgagee,  by  a  regular  convey-  ™°'^'^^^^' 
ance.     But  an  agreement  in  writing  to  transfer  an  es- 
tate as  a  security  for  the  repayment  of  a  sum  of  money  ^d      \r    h 
borrowed,  or  even  a  deposit  of  the  title  deeds  of  an  es-  jnston,  iCox. 

.  ,  R.  211. 

tate,  as  a  security,  will  create  what  is  called  an  equit-  Hooper  ex 
able  mortgage.     And   Lord   Eldon   has   held  that  an  476*/^  *** 
equitable  lien  may  be  obtained  on  a  copyhold  estate  by  wame'Jf 
a  deposit  of  the  copy  of  court  roll.  J^  ^209  '^"' 

21.  When  the  Court  of  Chancery  assumed  a  juris-  au  restraints 
diction  over  mortgages,   it  became  an  established  rule  are  votd"^''"" 
there,  that  every  conveyance  of  a  real  estate,  for  the 
purpose  of  securing  the  repayment  of  a  sum  of  money, 

should  be  considered  as  a  mortg-age  :  that  all  restraints 
imposed  upon  the  equity  of  redemption  should  be  re- 
lieved against ;  being  in  fact  terms  extorted  from  the 
necessities  of  the  borrower,  and  tending  to  usury  and 
oppression.  The  right  of  redemption  is  therefore 
considered  in  equity  as  inseparably  incident  to  a 
-mortgage,  and  cannot  be  restrained  by  any  clause  or 
agreement  whatever ;  it  being  a  rule  there,  that  what 

G  2 
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was  once  a  mortgage,  must  always  continue  to  be  a 
mortgage. 

Jason «. Eyres,       22.  Thus  a  proviso  to  redeem,  during  the  life  of 

o?(Ur.^smith.  the  mortgagor  only,  was  held  void  ;  and  it  was  decreed 
that  the  heir  of  the  mortgagor  should  notwithstanding 
redeem. 

Infra, C.3.  23.  So  whcrc  the  right  of  redemption  was  restrained 

to  the  mortgagor  himself,  or  the  heirs  of  his  body, 
it  was  held  void  ;  and  a  jointress  was  allowed  to  re- 
deem. 

Howard  r.  24.  Lauds  wcrc  mortg-affed,  with  a  special  clause, 

Harris,  1  Vern.  ,  t>    ts       '  I  ' 

33. 190.  that  if  the  mortgagor,  or  the  heirs  male  of  his  body, 

should  pay  the  money  borrowed,  they  might  re-enter  ; 
and  the  mortgagor  agreed  that  no  one  but  himself,  or 
the  heirs  male  of  his  body,  should  be  admitted  to  re- 
deem. The  mortgagor  having  died  without  issue,  the 
plaintiff,  being  a  jointress  of  part  of  the  lands,  brought 
her  bill  to  redeem  the  mortgage. 

It  was  insisted  for  her, — 1.  That  restrictions  of  re- 
demption in  mortgages  had  always  been  discouraged, 
as  it  would  be  a  thing  of  mischievous  consequence 
should  they  prevail ;  for  then  it  would  become  a  com- 
mon practice,  and  a  trade  amongst  scriveners,  to  fetter 
mortgagors,  so  as  to  make  it  impracticable  for  them  to 
redeem,  according  to  the  precise  letter  of  the  agree- 
ment. 2.  It  was  a  maxim  in  chancery  that  an  estate 
cannot  at  one  time  be  a  mortgage,  and  at  another  time 
cease  to  be  so,  by  one  and  the  same  deed  :  and  a  mort- 
gage can  no  more  be  irredeemable  than  a  distress  for 
a  rent-charge  irrepleviable. 

After  long  debate,  the  Lord  Keeper  decreed  that  the 
mortgage  should  be  redeemed  ;  the  rather  because  the 
defendant  had  a  covenant  for  repayment  of  his  mort- 
gage money. 

25.  Where  lands  are  mortgaged,  no  agreement  made 
at  the  time,  that  in  case  the  money  is  not  paid  on  a 
particular  day  the  conveyance  shall  become  absolute, 
will  be  allowed  in  chancery. 
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26.  A  person  seised  of  lands  worth  200/.  per  ann.  Bowen  v. 
mortaaffed  the  same  for  250/.,  and  executed  a  deed  for  2  Rep.  in  cha. 

•      221 

Uie  absolute  conveyance  of  them  to  the  mortgagee,  if 
tlie  money  was  not  paid  at  the  end  of  seven  years. 
The  Master  of  the  Rolls,  assisted  by  Mr.  Justice  Hyde, 
decreed  a  redemption  ;  for  the  mortgagee's  father  hav- 
ing exhibited  a  bill  against  the  mortgagor  for  the  land, 
or  the  money,  made  it  evident  that  it  was  a  mortgage  ; 
therefore  no  agreement  could  take  away  the  right  of 
redemption. 

27.  An  agreement  that  in  case  money  lent  on  mort- 
gage is  not  paid  on  the  day  appointed^  then  that  upon 
payment  of  a  further  sum  by  the  mortgagee  the  con- 
veyance shall  become  absolute,  will  not  be  allowed. 

28.  A  person  mortgaged  his  estate  for  200/.,  and  at  J^;"'Jvemi"' 
the  same  time  entered  into  a  bond   conditioned  that  if  488. 

the  200/.  and  interest  was  not  paid  at  the  day,  then  if 
the  mortgagee  should  pay  the  mortgagor  the  further 
sum  of  78/.  in  full  for  the  purchase  of  the  premises, 
within  ten  days  after,  the  bond  should  be  void,  or  else 
should  stand  in  full  force.  The  mortgagor  died  before 
the  mortgage  became  forfeited,  leaving  his  son  an  in- 
fant ;  and  the  200/.  not  being  paid  at  the  day,  the  mort- 
gagee paid  the  78/.  The  son  of  the  mortgagor  brought 
his  bill  to  redeem.  The  defendant,  by  his  answer,  in- 
sisted that  it  was  an  absolute  purchase  :  but  the  Court 
decreed  a  redemption. 

29.  The  defendant  Ward  lent  16,000/.  to  one  Neale  Jennings.;. 

,.,.,,.  ,   .  ,  Ward,  2Vem. 

on  mortgage,  to  caiTy  on  his  buildings  ;  and  in  another  520. 
deed,  executed  at  the  same  time,  he  took  a  covenant 
from  Neale  that  he  would  convey  to  him,  if  he  thought 
.iit,  ground  rents  to  the  value  of  16,000/.,  at  the  rate  of 
twenty  years'  purchase.  The  bill  being  to  redeem,  the 
defendant  insisted  on  that  agreement.  The  Master  of 
the  Rolls  decreed  a  redemption,  on  payment  of  princi- 
pal, interest,  and  costs,  without  regard  to  that  agree- 
ment, setting  it  aside  as  unconscionable;  for  a  man 
shall  not  have  interest  for  his  money,  and  a  collateral 


86  Title  XV.  Mortgage.  Ch.  I.  ^  30—3^. 

advantage  besides  for  the  loan  of  it ;  or  clog  the  re- 
demption with  any  bye  agreement. 

30.  No  subsequent  agreement  entered  into  by  the 
creditors  and  assignees  of  a  mortgage^  to  restrain  the 
right   of  redemption  to  a  particular   period^  will  be 
deemed  vahd  in  equity. 
Extonf.  31.  A  person  having   made   a   mortgage,   and  the 

^Vejri38.  equity  of  redemption  being  subject  to  the  payment  of 
several  debts,  the  mortgagee  exhibited  his  bill  against 
the  mortgagor,  and  all  the  creditors,  that  they  should 
redeem,  or  be  foreclosed.  Greaves,  who  was  one  of 
the  defendants,  and  also  a  creditor,  paid  the  mortgage 
money  with  the  consent  of  the  other  creditors ;  and 
agreed  with  them,  that  if  they  would  pay  the  money 
advanced  by  him,  at  a  further  day,  they  should  redeem ; 
otherwise  that  he  should  have  the  lands  absolutely. 
The  creditors  failed  to  pay  the  money  at  the  time 
agreed  on;  Greaves  enjoyed  the  lands  for  twenty 
years,  after  which  the  creditors  exhibited  their  bill  to 
redeem. 
Spurgionf.  The  Lord  Keeper  decreed  a  redemption,  because 

55.  '  '  those  lands,  by  the  new  agreement,  became  a  mort- 
Codringtoii,  g^&6,  in  rcspcct  of  the  other  creditors,  in  the  hands  of 
Id.  169.  ^j^g  defendant ;  in  regard  of  the  trusts  and  confidence 

which  they  had  in  the  defendant,  being  all  creditors 
alike ;  and  principally  because  the  mortgagee  had  as- 
signed to  Greaves  his  mortgage  only,  not  the  benefit  of 
the  decree  for  foreclosing  the  redemption. 
Unless  there         32.  A  distinction  has  been  made  by  the  Court  of  Chan- 
roe'S;  forT      ccry  between  contracts  originally  founded  upon  lending 
purchase.         ^^^  borrowiug  mouey,  with  an  agreement  for  a  pur- 
chase in  a  certain  event;  and  cases  where,  after  a  mort-; 
gage,  a  new  agreement  has  been  entered  into,  and  exe- 
cuted by  the  parties,  for  an  absolute  purchase  ;  although 
there  be  a  subsequent  declaration  that  the  mortgagor 
may  have  his  estate  upon  payment  of  principal,  interest, 
and  costs  ;  or  where  a  release  of  the  equity  of  redemp- 
tion is  given    with  a  collateral  agreement  to  reconvey 
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upon  payment  of  the  purchase  money ;  for  in  these 
cases  it  has  been  held  that  no  repurchase  shall  be  had, 
unless  upon  a  strict  performance  of  the  conditions  sti- 
pulated. 

33.  A.,  being  a  joint-tenant  with  B.  her  sister^  made  J°**^*^''^]j'- 
an  absolute  conveyance  to  C.  in  fee  for  104/.,  which  Ca.Temp. 

•  Ill  o  Talbot,  61. 

was  admitted  to  be  intended  only  as  a  mortgage.  Some 
time  after,  in  1708,  those  deeds  were  cancelled  ;  and 
then  A.,  in  consideration  of  184/.,  including  the  104/., 
'  paid  by  C,  conveyed  the  estate  ut  supra,  but  with  a 
further  covenant,  not  to  agree  to  any  partition  without 
C.'s  consent.  B.  was  in  possession  till  1710,  when  C, 
ejecting  her  out  of  her  moiety,  enjoyed  it  quietly  till 
1726,  at  which  time  A.  brought  a  bill  for  redemption, 
to  which  C.  pleaded  himself  an  absolute  purchaser  :  the 
receipts  given  for  the  money  mentioned  it  to  be  pur- 
chase money.  In  1710  there  was  an  agreement  that  A. 
might  have  the  estate  again  if  desired,  on  payment  of 
principal,  interest,  and  charges.  The  cause  was  first 
heard  before  the  Master  of  the  Rolls,  who  dismissed 
the  bill :  afterwards  it  came  on  before  Lord  Talbot, 
who  observed  the  case  was  very  dark.  The  first  deed 
was  admitted  to  be  a  mortgage  ;  the  second  was  made 
in  the  same  manner,  excepting  the  covenant  respecting 
the  partition,  which  was  the  darkest  part  of  the  case ; 
for  to  suppose  that  it  was  an  absolute  conveyance,  and 
to  take  a  covenant  from  one  who  had  nothing  to  do 
with  the  estate,  made  both  the  covenant  and  parties 
vague  and  ridiculous  ;  but  that  it  would  be  equally  so, 
if  the  deed  was  supposed  to  be  an  actual  conveyance  ; 
so  that  it  was  of  no  great  weight,  and  ought  to  be  laid 
out  of  the  question.  That  he  was  inclined  upon  the 
whole  to  think  the  conveyance  in  1708  was  at  first  an  . 
absolute  conveyance ;  the  agreement  in  1710  for  the 
repurchase  shewed  it  was  not  redeemable  at  first;  the 
acquiescence  of  sixteen  years  upon  C.'s  possession  was 
strong  evidence  of  it.  The  decree  was  affirmed  upon 
the  circumstances  of  the  case. 
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34.  Lands  in  Wales  were  mortgaged  for  400^     Af- 
terwards^ neither  principal  nor  interest  being  paid  at 
the  time  limited^  the  mortg-agee  brought  an  ejectment, 
got  possession  of  the  premises,  and  then  obtained  a  re- 
lease of  the  equity  of  redemption  from  the  mortgagor 
upon  payment  of  350/.  more.     A  note  was  given  at  the 
time  of  executing  the  lease,  that  the  releasee,  on  pay- 
ment of  the  750Z.,  and  all  charges  of  repairs,  within  a 
year  by  the  releasor,  would  sell  and  convey  to  him  the 
premises.     Payment  having  been  neglected  for  sixteen 
years,  redemption  was  not  allowed,  the  note  being  con- 
sidered as  an  original  agreement  between  the  parties  to 
sell  and  convey  the  premises  upon  the  terms  therein 
mentioned:  but  not  that  the  releasor  should  be  at  liberty 
to  redeem  the  same.     The  decree  was  affirmed  by  the 
House  of  Lords. 

35.  Where  money  is  lent  by  one  relation  to  another, 
with  a  proviso  that  if  it  be  not  repaid  on  a  certain  day, 
the  land  shall  be  settled  in  a  particular  manner,  for  the 
benefit  of  the  family  ;  a  court  of  equity  will  not  decree 
a  redemption. 

36.  A.,  in  consideration  of  1000/.,  made  an  absolute 
conveyance  to  B.  of  the  reversion  of  certain  lands,  after 
two  lives,  which  at  that  time  were  worth  little  more.  By 
another  deed  of  the  same  date,  the  lands  were  made  re- 
deemable at  any  time  during  the  life  of  the  grantor  only, 
on  payment  of  1000/.  and  interest.   A.  died,  not  having 
paid  the  money  :  it  was  held  by  Lord  Nottingham,  that 
his  heir  might  redeem,  notwithstanding  this  restrictive 
clause ;  and  that  it  was  a  rule,  once  a  mortgage,  ahcai/s 
a  mortgage ;  that  B.  might  have  compelled  A.  to  re- 
deem in  his  lifetime,  or  have  foreclosed  him.     But,  on 
a  re-hearing.  Lord  Keeper  North  reversed  the  decree, 
on  the  circumstances  of  the  case;  for  it  appeared  by 
proof,  that  A.  had  a  kindness  for  B.,  and  that  he  had 
married  his  kinswoman,  which  made  it  in  the  nature  of 
a  marriage  settlement.     He  likewise  held  that  B.  could 
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not  have  compelled  A.  to  redeem  during  his  life ;  which 
made  it  the  more  strong. 

37.  A.,  seised  of  a  copyhold  in  fee,  surrendered  it  i^'"^2A?  e"" 
upon  his  marriage  to  the  use  of  himself  and  his  wife,  595. 

i«  special  tail,  remainder  to  her  in  fee,  upon  condition 
that  if  he  paid  50/.  at  a  day  certain  to  the  daughter 
that  the  wife  had,  then  the  whole  surrender  should  be 
void.  The  day  elapsed,  the  50/.  not  paid,  and  the  hus- 
band died  without  issue.  On  a  bill  to  redeem  brought 
by  his  heir  against  a  purchaser  from  the  wife,  the  de- 
fendant pleaded  that  he  was  a  purchaser  for  a  valuable 
consideration,  without  notice.  It  was  resolved  that  this 
was  not  originally  designed  for  a  mortgage,  but  that 
"  the  party,  by  settling  it  thus,  had  left  it  in  his  election, 
either  to  perform  the  condition  by  paying  the  money, 
or  to  let  the  settlement  stand.  He  had  chosen  the  latter, 
and  the  plea  was  allowed. 

38.  A  distinction  has  been  likewise  made  between  Cases  of  con- 

.  ditionai  pur- 

mortgages  and  defeasible  conditional  purchases,   sub-  chases. 

ject  to  be  repurchased  within  a  time  limited,  where  the 

interest  is  taken  by  way  of  rent-charge.     For  in  the 

latter  cases  the  stipulations  made  between  the  parties 

must  be  strictly  adhered  to,  or  else  the  estate  of  the 

grantee  will  become  absolute. 

39.  J.  S.  o-ranted  a  rent-charg-e  of  48/.  a  year  in  fee  Fioyerv.  Le- 

T»  •  1-PToiii  •  •         vington,  IP. 

to  B.  upon  condition  that  if  J .  S.  should  at  any  time  give  Wms.  268. 
notice  to  pay  in  the  consideration  money,  being  800/., 
by  instalments,  namely,  100/.  at  the  end  of  every  six 
months,  and  should,  pursuant  to  such  notice,  pay  the 
same  and  interest,  at  any  time  during  his  life,  then  the 
grant  to  be  void.  There  was  no  covenant  for  J.  S. 
to  pay  the  money  ;  and  the  rentcharge  was  much  less 
than  what  the  interest  came  to.  B.  had  conveyed  it 
over  after  J.  S.'s  death  to  a  purchaser,  with  a  collateral 
security  for  quiet  enjoyment,  and  the  purchaser  had 
afterwards  made  a  marriage  settlement  upon  it.  The 
question  was,  whether  it  was  redeemable  after  sixty 
years.    It  was  decreed  by  Lord  Cowper  that  it  was 
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not.  He  observed^  it  was  material  that^  at  the  time  of 
making  the  mortgage^  interest  was  at  Sper  cent.;  the 
rent-charge^  therefore^  was  much  less  than  the  interest 
of  the  money,  consequently  the  payment  of  the  rent- 
charge  could  not  be  taken  as  the  payment  of  the  in- 
terest. That  several  circumstances  concurred  in  this 
case,  which,  though  each  of  them  singly  might  not  be 
of  force  to  bar  the  redemption,  yet,  joined  together, 
were  strong  enough  to  prevail  over  it.  That  the  mort- 
gagee seemed  to  have  allowed  a  consideration  for  pur- 
chasing the  equity  of  redemption,  after  the  death  of  the 
mortgagor, — 1.  By  taking  the  rent  of  48Z.  jt^er  a?z«Mm,* 
2.  By  agreeing  to  have  his  mOney  by  instalments ;  3. 
By  leaving  it  only  at  the  election  of  the  mortgagor, 
whether  he  would  redeem  or  not.  That  there  could  be 
no  reason  given  why  such  a  contingent  right  of  re- 
demption might  not,  upon  fair  and  equitable  terms,  be 
purchased.  Length  of  time,  where  so  great  as  in  this 
case,  was  a  good  bar  of  redemption  of  a  rent-charge,  as 
well  as  of  land ;  and  the  mortgagor  was  not  bound  to 
pay  the  money  by  any  covenant. 

The  reporter  observes,  that  from  the  turn  of  Lord 
Cowper's  argument,  length  of  time  seemed  to  be  his 
principal  objection  to  the  redemption.  But  in  the  fol- 
lowing case,  decided  by  Lord  Hardwicke,  upon  an  ap- 
peal from  the  Rolls,  the  doctrine  that  such  limited  a- 
greements  for  redemption,  or  rather  repurchase,  were 
legal,  is  confirmed. 
Meiiorr.Lees,  40.  A  mortgage  was  made  of  an  estate  by  the  plain- 
tiflPs  grandfather,  Thomas  Mellor,  in  1689,  to  John  and 
James  Whitehead.  Afterwards,  on  the  5th  of  June  of 
the  same  year,  the  Whiteheads  mortgaged  the  same  es- 
tate to  Cartwright  and  Haywood,  and  their  heirs,  for 
securing  200/. ;  to  which  Thomas  Mellor  and  his  son 
John  were  parties.  Cartwright  and  Haywood,  in  order 
to  secure  themselves  the  interest,  made  a  lease  to  the 
plaintiff's  father  and  to  his  assigns,  dated  12th  June 
1689,  for  5000  years,  at  the  rate  of  12/.  a  year  for  the 
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first  three  years,  and  10/.  a  year  for  the  remainder  of  the 
term  ;  and  if  in  the  space  of  three  years  the  200^  was 
not  paid  with  interest,  then  the  premises  were  to  be  re- 
conveyed.  Receipts  had  been  given^  sometimes  for  in- 
terest, and  sometimes  for  a  rent-charge.  The  last  re- 
ceipt was  in  1730.  The  200/.  was  money  lent  under 
one  Sutton's  will  in  1687,  and  directed  to  be  laid  out  in 
the  purchase  of  lands  in  fee  in  Lancashire  or  Cheshire  ; 
the  rents  to  be  applied  towards  clothing  twenty-four 
aged  and  needy  housekeepers  The  estate  at  the  time 
of  the  mortgage  was  worth  500/.  only :  but  was  then 
valued  at  900/.  The  plaintiff,  on  the  20th  January 
1738,  had  given  notice  that  he  would  pay  in  the  money  : 
but  the  defendant,  a  new  trustee  of  the  charity,  had  re- 
fused to  take  it,  insisting  that  it  was  an  absolute  pur- 
chase. It  was  so  decreed  by  Mr.  Fortescue,  Master  of 
the  Rolls.  Upon  an  appeal  to  Lord  Hardwicke,  he  said 
the  bill  was  properly  dismissed,  not  so  much  upon  gene- 
ral rules,  as  upon  the  particular  circumstances  of  the 
case,  and  the  similitude  of  it  to  Floyer  v.  Levington. 

41.  King  James  I.,  by  his  letters  patent  under  the  Tasburgr. 
great  seal,  granted  divers  lands  to  John  King  and  John  par.  Ca.  265. 
Bingley,  and  their  assigns,  for  116  years,  at  a  certain 
yearly  rent.  The  residue  of  this  term  became  vested 
in  John  Tasburg.  King  Charles  I.,  by  letters  patent, 
granted  the  same  premises  to  Sir  Maurice  Eustace  and 
his  heirs,  at  a  like  rent,  but  without  reciting  or  taking 
any  notice  of  the  term  of  116  years.  Sir  Maurice,  by 
his  will,  devised  the  premises  inter  alia  to  his  nephew. 
Sir  John  Eustace,  in  fee.  The  premises  being  only  of 
the  clear  yearly  value  of  200/.,  Sir  John  Eustace,  in 
consideration  of  200/.  paid  him  by  John  Tasburg,  by 
lease  and  release,  in  May  1681,  conveyed  the  same  to 
Charles  Tasburg  and  his  heirs,  in  trust  for  John  Tas- 
burg. In  the  release  there  was  a  proviso  to  the  fol- 
lowing effect,  viz.  that  if  Sir  John  Eustace,  his  h^s, 
executors,  or  administrators,  should  pay  to  Charles  Tas- 
burg, his  executors,  administrators,  or  assigns,  at  the 
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end  of  five  years,  the  sum  of  200/.  with  full  interest  for 
the  same,  at  10  per  cent.,  according  to  the  custom  of 
Ireland,  then  it  should  be  lawful  to  him  and  his  heirs  to 
re-enter,  and  the  same  to  repossess  and  enjoy  as  in  his 
former  right.  But  if  Sir  John,  his  heirs,  executors  or 
administrators,  should  fail  in  payment  of  the  money 
with  interest,  at  the  time  limited,  then  the  estate  of  the 
said  Charles  Tasburg  should  be  absolute  and  indefea- 
sible, as  well  in  equity  as  in  law :  that  Sir  John,  his 
heirs  and  assigns,  should,  on  failure  of  payment  as 
aforesaid,  be  for  ever  debarred  from  all  right  and 
relief  in  equity,  against  the  tenor  of  the  said  release ; 
and  Sir  John  did  thereby,  for  himself  and  his  heirs,  re- 
lease unto  Charles  Tasburg,  his  heirs  and  assigns,  for 
ever,  all  his  right  in  equity  to  redeem  the  premises,  in 
case  of  failure  of  payment  as  aforesaid.  There  was  no 
covenant  in  the  deed  on  the  part  of  the  grantor  to  re- 
pay the  200Z.,  or  the  interest  thereof,  as  is  usual  in 
mortgages. 

The  five  years  mentioned  in  the  proviso  being 
elapsed,  and  no  part  of  the  2001.  or  the  interest  having 
been  paid,  John  Tasburg,  having  no  remedy  at  law  to 
compel  the  payment,  the  estate  being  only  a  reversion 
expectant  upon  the  determination  of  a  term,  of  which 
there  were  then  forty-three  years  unexpired,  exhibited 
a  bill  against  Sir  John  Eustace  in  the  Court  of  Chan- 
cery of  Ireland,  in  the  name  of  Charles  Tasburg,  setting 
forth  the  nature  of  the  conveyance,  and  praying  pay- 
ment at  a  certain  day,  or  that  the  conditional  estate  of 
Charles  Tasburg  in  the  premises,  in  case  it  should  be 
adjudged  to  be  a  defeasible  or  redeemable  estate,  should 
be  made  absolute  to  him  and  his  heirs :  in  that  case, 
that  Sir  John  Eustace  might  be  foreclosed  of  all  right 
or  equity  of  redemption  of  the  premises,  and  might 
make  farther  absolute  conveyances  and  assurances  to 
the  said  Charles  Tasburg,  according  to  the  tenor  and 
true  meaning  of  the  indentures  of  lease  and  release. 
Sir  John  being  served  with  a  subpoena  to  answer  this 
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bill,  stood  out  all  process  of  contempt  to  a  sequestration  ; 
and  never  having*  put  in  his  answer,  a  decree  was  made 
that  he  should  be  foreclosed,  unless  the  principal,  in- 
terest, and  costs,  were  paid  on  the  11th  December, 
1689.  Sir  John  Eustace  lived  till  the  year  1706,  when 
he  died  without  issue  ;  and  never  took  any  step  to  im- 
peach the  decree,  or  to  seek  redemption,  but  acqui- 
esced under  it  for  eighteen  years. 

Henry  Tasburg  succeeded  to  this  estate  on  the  death 
of  his  father  John  in  1691,  and  entered  thereupon  : 
but  the  value  of  lands  in  Ireland  having  risen  consider- 
ably, a  bill  was  exhibited  in  the  Court  of  Chancery 
there,  in  1723,  by  the  co-heirs  of  Sir  John  Eustace,  al- 
leging that  the  decree  of  foreclosure  was  obtained  by 
surprise,  fraud,  and  imposition;  and  praying  it  might  be 
reversed. 

Henry  Tasburg  put  in  a  plea  and  an  answer  to  this 
bill,  insisting  on  his  title,  pleading  the  lease  and  release 
in  1681,  the  decree  of  foreclosure,  the  great  length  of 
time,  and  acquiescence  under  the  decree. 

It  was  decreed,  that  upon  the  plaintiffs  paying  the 
principal,  interest,  and  costs  due,  they  should  recover  • 

the  lands. 

Upon  an  appeal,  in  1733,  to  the  House  of  Lords  of 
England,  it  was  insisted  on  behalf  of  Tasburg,  that 
there  ought  to  be  no  redemption  upon  any  terms  what- 
ever, it  being  expressly  agreed  by  the  release,  that  if 
the  money  was  not  paid  within  five  years,  the  estate 
should  be  irredeemable.  It  ought,  therefore,  to  be  con- 
sidered as  a  conditional  purchase,  and  the  rather,  be- 
cause there  was  no  covenant  on  the  part  of  Sir  John 
Eustace  to  pay  the  money  :  that  as  the  appellant  Tas- 
burg, or  those  under  whom  he  claimed,  could  not  compel 
payment,  it  ought  not  to  have  been  decreed  a  mortgage ; 
for  in  cases  of  mortgages  the  remedy  should  be  reci- 
procal, consequently  no  equity  of  redemption  could 
arise  or  spring  from  the  condition  contained  in  the  re- 
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lease ;  for  the  supposed  pledge  was  only  a  reversion  ex- 
pectant on  a  long  term  for  years,  whereof  no  less  than 
forty-three  were  then  to  come,  during  which  time  it 
could  yield  no  manner  of  fruit  or  profit ;  and,  in  reality, 
ihe  200/.  was  more  than  sufficient  consideration  for 
the  absolute  purchase  of  the  reversion,  as  lands  were 
usually  sold  in  Ireland  at  that  time,  and  for  near  twenty 
years  after  :  that  the  decree  of  1688  ought  to  be  bind- 
ing on  Sir  John  Eustace,  and  upon  the  respondents,  as 
deriving  under  him  ;  and  ought  not,  at  such  a  distance 
of  time,  to  be  impeached  or  altered. 

On  behalf  of  the  respondents  it  was  said,  that  the 
nature  of  the  transaction,  and  the  very  deeds  them- 
selves, evidently  shewed  that  they  were  originally  in- 
tended as  a  mortgage,  not  as  a  purchase.  It  was  plain 
that  John  Tasburg  understood  them  so  to  be,  by  bring- 
ing his  bill  of  foreclosure.  That  courts  of  equity  had, 
on  all  occasions,  relieved  against  restraints  imposed  upon 
the  equity  of  redemption ;  had  admitted  the  mortgagor 
to  redeem,  notwithstanding  the  expiration  of  the  time 
limited  by  the  parties  for  that  purpose ;  and  had  always 
considered  clauses  of  this  nature  as  terms  extorted  from 
the  necessities  of  the  borrower,  tending  to  usury  and 
oppression.  Nor  could  any  case  be  more  proper  for 
relief  than  this,  where  the  redeemable  interest  did  not 
commence  in  possession  till  1724,  and  where  the  mort- 
gagee was  attempting  to  gain  an  estate  of  900Z.  per 
annum  for  so  small  a  consideration  as  200/.  The  de- 
cree was  reversed. 

42.  A  power  may  be  given  to  a  mortgagee,  in  case 
the  money  borrowed  be  not  paid  at  the  time  stipulated, 
to  sell  the  estate  absolutely,  which  will  be  supported  in 
equity. 

43.  A  conveyance  of  lands  was  made  by  lease  and 
release  by  A.  to  B.  and  his  heirs :  by  a  defeazance, 
bearing  date  with  the  release,  it  was  agreed,  that  if  A. 
repaid  1000/.,  &c.  borrowed  of  B.,  and  two  other  sums 
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borrowed  of  other  persons,  which  B.  had  taken  upon 
himself  to  pay  off  within  a  year,  then  B.  should  recon- 
vey  to  him :  if  he  failed  to  pay  the  money  within  the 
year,  then  B.  should  mortgage  or  absolutely  sell  the 
lands,  free  from  redemption  ;  and  out  of  the  money 
raised  by  such  mortgage  or  sale,  pay  the  said  1000/., 
&c.  with  interest,  and  be  accountable  for  the  overplus 
to  A.  and  his  heirs.  The  money  not  being  paid  at  the 
time  stipulated,  B.  agreed  to  convey  the  estate  for  a 
certain  sum  of  money.  In  the  agreement,  and  also  in 
the  conveyance,  an  exception  was  made,  in  which  the 
defeazance  was  mentioned. 

The  Court  said,  the  mortgagor  might  have  redeemed 
at  any  time,  while  the  estate  continued  in  B. ;  and 
though  B.  had  a  power,  on  non-payment  within  the 
year,  to  mortgage  or  sell,  in  order  to  raise  the  money 
lent,  and  to  be  accountable  for  the  overplus,  it  was  not 
then  to  be  considered  what  he  might  have  done,  but 
what  he  had  done.  It  was  evident  that  it  was  not  B.'s 
intention  to  convey  an  absolute  and  indefeasible  estate, 
for  he  had  not  conveyed  it  absolutely,  and  free  from 
the  equity  of  redemption,  but  had  insisted  upon  having 
the  defeazance  inserted. 

It  is  clear,  from  the  above  statement,  that  the  Court 
admitted  the  validity  of  the  power  of  sale;  and  the 
same  doctrine  was  fully  assented  to  in  the  -following 
case. 

44.  A  mortgage  of  leaseholds  was  made  to  a  trustee  qayr.sharpe, 
in  1798,  with  the  usual  power  of  redemption.     It  was  Mich.  1802. 
agreed,  that  if  default  should  be  made  in  payment  of  w.  on  Vend, 
the  money,  the  trustee  might  sell  the  estate,  pay  off  xJV!*^"  "^^^^ 
the  mortgage  money,  and  ^-ive  the  residue  to  the  mort-  ^^""-^or- 

T\    £■     1  "  ,       .  S^^i  18Ve«. 

gagor.     Detault  was  made  in  payment  of  the  money.  344. 
The  trustee  sold  the  estate  by  public  auction.     The 
purchaser  required  the  concurrence  of  the  mortgagor 
who  refused  to  join,  insisting  that  the  sale  was  made 
without  his  consent,  and  at  an  undervalue ;  upon  which 
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the  purchaser  filed  a  bill  against  the  trustee  and  the 
mortg-ag-or,  who  afterwards  becoming  a  bankrupt,  he 
filed  a  supplemental  bill  against  his  assignees.  Upon 
the  hearing  of  the  cause,  the  Court  dismissed  the  bill 
as  against  the  mortgagor  and  his  assignees,  with  costs ; 
and  decreed  a  specific  performance  against  the  trustee 
and  his  cestui  que  trust. 
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CHAP.  11. 


Several  Interests  of  the  Mortgagor  and  Mortgagee 


Sect.    1.  The  Mortgagoris  quasi 
Tenant  at  Will. 

4.  Cannot  commit  fVaste. 

5.  A'or  make  Leases. 

9.  Nor  Bar  th  e  Mortgagee 
by  Fine. 

10.  After  Forfeiture    has 

an    Equity    of   Re- 
demption. 

11.  The  Mortgagee  has  the 

Legal  Estate. 
13.  Entitled  to  Rent  after 
Notice. 

15.  Subject  to  Covenants. 

16.  Cannot  commit  Waste. 
19.  Nor  make  Leases. 
21.  Nor  present  to  aLiring. 


Sect.  22.  Nor  Bar  the  Mortgagor 
by  Fine. 

23.  A  Reneical of  a  Lease 

zcill  be  a  Trust  for 
the  Mortgagor. 

24.  Must  account  for  the 

Profits. 
33.  An  Assignee  only  en- 
titled tovshatis  really 
Due. 

A  Mortgage  is   Per- 
sonal Estate. 

Unless  the  Intention  be 
otherzcise. 

Bui  the  Land  must  be 
Rcconveyed. 


35. 


38. 


41. 


Section  I. 

Upon  the  execution  of  the  conveyance  by  which  a  mort-  The  mortgagor 
ga^e  is  created,  thele^l  freehold  and  inheritance,  or  the  at  wS!  *°*" 
legal  estate  for  the  term  of  years  created  by  the  mort- 
gage, becomes  immediately  vested  in  the  mortgagee.  As, 
however,  the  actual  possession  of  the  lands  is  scarce  ever 
given  to  the  mortg-agee  ;  but,  on  the  contrary,  a  clause 
is  usually  inserted  in  the  mortgage  deed,  that  until  de- 
fault is  made  in  payment  of  the  mortgage  money  and 
the  interest,  the  mortgagor  shall  retain  the  possession 
and  receive  the  rents  ;  he  becomes  in  most  respects 
tenant  at  will  to  the  mortgagee.     And  it  is  said  that 
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where  there  is  a  proviso  that  the  mortgagor  shall  con- 
tinue in  possession,  for  the  number  of  years  given  for 
repayment  of  the  mortgage  money _,  he  will  then  be  te- 
nant for  years  to  the  mortgagee. 

2.  It  was  formerly  doubted  whether  an  assignment 
by  a  mortgagee  alone  did  not  operate  so  as  to  make 
the  mortgagor's  continuing  in  possession,    under  the 
above  clause,  a  disseisin  or  divesting  of  the  term,  and 
turn  it  to  a  right ;  for  if  it  did,  the  assignee  could  not 
assign  it  over,  without  making  an  entry,  or  obtaining 
the  concurrence  of  the  mortgagor.     But  it  was  held  by 
Lord   Holt   that  the   mortgagor's   continuing  in   pos- 
session would  not  have  this   effect.     And  Chief  Justice 
Eyre  said,  that  the  covenant  to  suffer  the  mortgagor  to 
continue  in  possession  governed  all  the   subsequent  as- 
signments.    For   that  covenant  being  that  the  mort- 
gagor should  hold  till  default  of  payment,  it  created  a 
tenancy  at  will  upon  all  the  mesne  assignments. 

3.  The  doctrine  that  the  mortgagor  is  tenant  at  will 
to  the  mortgagee  has  been  discussed  in  some  modern 
cases,  in  which  it  is  shewn  that  though  some  of  the 
qualities  of  a  tenancy  at  will  subsist  between  a  mort- 
gagor and  mortgagee,  yet  in  others  they  differ.  For  it 
is  now  established  that  a  mortgagee  may  by  ejectment, 
without  six  months'  notice,  recover  against  the  mort- 
gagor, or  his  tenant ;  in  which  respect  the  estate  of  a 
mortgagor  is  inferior  to  that  of  a  tenant  at  will. 

4.  A  mortgagor  in  possession  cannot  commit  waste  : 
if  he  does,  the  Court  of  Chancery  will  grant  an  injunc- 
tion to  restrain  him;  because  it  is  neither  just  nor 
equitable  that  a  mortgagor  should  in  any  way  prejudice 
or  diminish  the  value  of  the  estate  mortgaged. 

5.  A  mortgagor  in  possession  cannot  make  a  lease  to 
bind  the  mortgagee  : — 1.  Because,  being  only  quasi 
tenant  at  will,  a  lease  made  by  him  would  operate  as  a 
determination  of  his  estate.  2.  Because  the  mortgagor 
can  do  no  act  tending  to  diminish  the  security  of  tlie 
mortgagee.     So  that  where  a  mortgagor  makes  a  lease. 
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the  mortgagee  may  consider  the  lessee  as  a  trespasser  ; 
and  is  not  under  the  necessity  of  giving  him  six  months' 
notice  to  quit. 
6.  An  ejectment  was  brought  for  a  warehouse  in  the  Keechr.  Haii, 

.  Dou<^.  21. 

City  of  London,  by  a  mortgagee,  against  a  lessee  under 
a  lease  in  writing,  for  seven  years ;  made  by  the  mort- 
gagor, after  the  date  of  the  mortgage.  The  lease  was 
at  rack-rent ;  the  mortgagee  had  no  notice  of  the  lease, 
nor  the  lessee  of  the  mortgage.  Lord  Mansfield  said, 
the  question  for  the  Court  to  decide  was,  whether  by 
the  agrreement  understood  between  morto:ao-ors  and 
mortgagees — which  was,  that  the  latter  should  receive 
interest,  and  the  former  keep  possession — the  mort- 
gagee had  given  an  implied  authority  to  let  from  year 
to  year  at  a  rack-rent ;  or  whether  he  might  not  treat 
the  defendant  as  a  trespasser,  disseisor,  or  wrong-doer. 
No  case  had  been  cited  where  the  question  had  been 
agitated,  much  less  decided.  Where  the  lease  was  not 
a  beneficial  one,  it  was  for  the  interest  of  the  morte-asree 
to  continue  the  tenant;  and  where  it  was,  the  tenant 
might  put  himself  in  the  place  of  the  mortgagor,  and 
either  redeem  himself,  or  get  a  friend  to  do  it.  The 
idea  that  the  question  might  be  more  proper  for  a  court 
of  equity  went  upon  a  mistake.  It  emphatically  be- 
longed to  a  court  of  law,  in  opposition  to  a  court  of 
equity :  for  a  lessee  at  a  rack-rent  was  a  purchaser  for  a 
valuable  consideration ;  and  in  every  case  between  pur- 
chasers for  a  valuable  consideration  a  court  of  equity 
must  follow,  not  lead,  the  law.  On  full  consideration 
the  Court  was  clearly  of  opinion  that  there  was  no  in- 
ference of  fraud  or  consent  against  the  mortgagee,  to 
prevent  him  from  considering  the  lessee  as  a  wrongs- 
doer.  It  was  rightly  admitted,  that  if  the  mortgagee 
had  encouraged  the  tenant  to  lay  out  money,  he  could 
not  maintain  this  action :  but  here  the  question  turned 
upon  the  agreement  between  the  mortgagor  and  mort- 
gagee.    When  the  mortgagor  was  left  in  possession, 
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the  true  inference  to  be  drawn  was  an  agreement  that 
he  should  possess  the  premises  at  will,  in  the  strictest 
sense^  and  therefore  no  notice  was  ever  given  him  to 
quit ;  and  he  was  not  even  entitled  to  reap  the  crop,  as 
other  tenants  at  will  were,  because  all  was  liable  to  the 
debt,  on  payment  of  which  the  mortgagee's  title  ceased. 
The  mortgagor  had  no  power,  expressed  or  implied,  to 
let  leases,  not  subject  to  every  circumstance  of  the  mort- 
gage. If  by  implication  the  mortgagor  had  such  a 
power,  it  must  go  to  a  great  extent — to  leases  where 
a  fine  was  taken  on  a  renewal  for  lives.  The  tenant 
stood  exactly  in  the  situation  of  the  mortgagor.  The 
possession  of  the  mortgagor  could  not  be  considered 
as  holding  out  a  false  appearance  :  it  did  not  induce  a 
belief  that  there  was  no  mortgage,  for  it  was  the  na- 
ture of  the  transaction  that  the  mortgagor  should  con- 
tinue in  possession.  Whoever  wanted  to  be  secure 
when  he  took  a  lease,  should  inquire  after  and  examine 
the  title  deeds.  In  practice  indeed,  especially  in  great 
estates,  that  was  not  often  done,  because  the  tenant 
relied  on  the  honour  of  his  landlord  :  but  whenever  one 
of  two  innocent  persons  must  be  a  loser,  the  rule  was, 
qui  prior  in  tempore  potior  est  injure.  If  one  must 
suffer,  it  was  he  who  had  not  used  due  diligence  in 
looking  into  the  title.  Judgment  was  given  for  the 
plaintiff. 
Thunder  r.  7.  In  a  subsequcut  case  it  was  rcsolvcd  that  an  eject- 

3  East.  449.  meut  might  be  brought  by  the  assignee  of  a  mortgagee, 
without  giving  notice  to  quit^  against  one  who  was  let 
into  possession  as  tenant  from  year  to  year,  by  the 
mortgagor,  after  the  mortgage  made  to  the  original 
mortgagee,  but  before  assignment  of  it  to  the  plaintiff's 
lessor. 

8.  It  should  however  be  observed  that  a  lease  of  this, 
kind  is  good  against  the  mortgagor  and  his  heirs,  and 
also  against  all  strangers  ;  and  will  entitle  the  lessee  to, 
redeem  the  mortg-age. 
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9.  A  mortgagor  in  possession  cannot  bar  the  mort-  Nor  bar  the 
g-ag-ee  by  a  fine^  and  non claim,  of  which  the  reason  will  fine.  ' 
be  given  in  Title  XXXV.  Fine.                                        ch.  i4. 

10.  Where  the  money  borrowed  on  a  mortgage  is  Afterforfeiture 

•  I  11  • /»      1    •         1         1         1       I  *='<='  has  ao  equity 

not  paid  on  the  day  specified  m  the  deed,  the  mortgage  of  redemption. 
is  forfeited  at  law ;  and  the  estate  of  the  mortgagor 
becomes  an  equity  of  redemption,  of  which  an  account 
will  be  given  in  the  next  Chapter. 

11.  It  has  been  stated  that  upon  the  execution  of  a  The  mortgagee 

111  1  .        ,       /,     ,         ^"  ^he  Itjal 

mortgage  deed,  the  mortgagee  becomes  seised  of  the  eautc 
legal  estate ;  and  may  enter  into  possession,  unless  pre- 
vented by  the  express  terms  of  the  contract.  But  in 
equity  the  lands  mortgaged  are  considered  as  a  pledge 
only  in  his  hands  for  securing  the  repayment  of  the 
money  borrowed.  And  as  long  as  the  right  of  redemp*  '^"'^c.  i.§io. 
tion  exists,  the  mortgagee  is  considered  merely  as  a 
trustee  for  the  mortgagor;  so  that  none  of  his  charges 
or  incumbrances  attach  on  the  estate. 

\2.  Where  the  interest  is  not  paid,  the  mortgagee 
becomes  entitled  to  the  possession  of  the  lands,  and 
may  bring  an  ejectment  for  the  recovery  of  them. 
But  by  the  statute  7  Geo.  2.  c.  20.  it  is  enacted  that 
where  an  ejectment  is  brought  by  a  mortgagee,  and 
no  suit  is  then  depending  in  equity  respecting  the 
foreclosure  or  redemption  of  the  mortgage,  the  mort- 
gagor's tendering  the  principal,  interest,  and  costs  in 
Court,  shall  be  deemed  a  full  satisfaction ;  and  the 
Court  may  compel  the  mortgagee  to  reconvey  the 
premises. 

13.  The  mortgagee  may,  upon  nonpayment  of  the  Entitled  to  rent 
interest,  give  notice  of  the  mortgage  to  the  tenants  or  ''^'■°°^'^«- 
occupiers  of  the  lands  mortgaged  ;  and  thereby  acquires 

a  right  to  the  rents  then  in  arrear,  as  well  as  to  what  ac- 
crues after. 

14.  One  Harrison,  being  seised  in  fee,  demised  cer-  Mossr. 
tain  lands  in  1772  to  Moss  the    plaintiff  for  twenty  Sou^J^g. 
years,  reserving  rent;   and  afterwards  mortg-aged  the  ^^^""R-384. 
same  lands  to  the  defendant  Gallimore  in  fee.     Moss 
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continued  in  possession  from  the  date  of  his  lease;  and 
paid  his  rent  regularly  to  the  mortgagor^  all  but  28/., 
which  was  due  on  or  before  November  1778,  when 
the  mortgagor  became  a  bankrupt,  being  at  the  time 
indebted  to  the  mortgagee  in  more  than  that  sum  for 
interest  on  the  mortgage.  On  the  3d  of  January  1779, 
the  mortgagee  gave  notice  to  Moss  the  tenant  of  the 
mortgage,  and  demanded  the  rent  then  due,  and  after- 
wards entered  and  distrained  for  rent.  The  question 
was,  whether  the  distress  could  be  justified. 

Lord  Mansfield. — ''  I  think  this  case,  in  its  conse- 
quences, very  material.  It  is  the  case  of  lands  let  for 
years,  and  afterwards  mortgaged ;  and  considerable 
doubts,  in  such  cases,  have  arisen  in  respect  to  the 
mortgagee,  when  the  tenant  colludes  with  the  mort- 
gagor ;  for  the  lease  protecting  the  possession  of  such 
a  tenant,  he  cannot  be  turned  out  by  the  mortgagee. 
Of  late  years,  the  courts  have  gone  so  far  as  to  permit 
the  mortgagee  to  proceed  by  ejectment,  if  he  has 
given  notice  to  the  tenant  that  he  does  not  intend  to 
disturb  the  possession,  but  only  requires  the  rent  to 
be  paid  him,  and  not  to  the  mortgagor.  This,  how- 
ever, is  entangled  with  difficulties.  The  question  here 
is,  whether  the  mortgagee  was,  or  was  not,  entitled 
to  the  rent  in  arrear.  Before  the  statute  of  Queen 
Anne,  attornment  was  necessary,  on  the  principle  of 
notice  to  the  tenant :  but  when  it  took  place,  it  cer- 
tainly had  relation  back  to  the  grant ;  and,  like  other 
relative  acts,  they  were  to  be  taken  together.  Thus, 
livery  of  seisin,  though  made  afterwards,  relates  to 
the  time  of  the  feoffment.  Since  the  statute,  the 
conveyance  is  complete  without  attornment :  but  there 
is  a  provision,  that  the  tenant  shall  not  be  prejudiced 
by  any  act  done  by  him  as  holding  under  the  grantor^* 
till  he  has  had  notice  of  the  deed.  Therefore  the 
payment  of  rent  before  such  notice  is  good.  WitI 
this  protection,  he  is  to  be  considered,  by  force  ol 
the  statute,  as  having  attorned  at  the  time  of  the  exe- 
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cution  of  the  grant ;  and  here  the  tenant  has  suffered 
no  injury.  No  rent  has  been  demanded,  which  was 
paid  before  he  knew  of  the  mortgage.  He  had  the 
rent  in  question  still  in  his  hands,  and  was  bound  to 
pay  it  according  to  the  legal  title.  But  having  notice 
from  the  assignees,  and  also  from  the  mortgagee,  he 
dares  to  prefer  the  former,  or  keeps  both  parties  at 
arms'-length.  In  the  case  of  executions,  it  is  uni- 
formly held,  that  if  you  act  after  notice,  you  do  it  at 
your  peril.  He  did  not  offer  to  pay  one  of  the  parties 
on  receiving  the  indemnity.  As  between  the  assignees 
and  the  mortgagee,  let  us  see  who  is  entitled  to  rent. 
The  assignees  stand  exactly  in  the  case  of  the  bank- 
rupt. Now,  a  mortgagor  is  not  properly  tenant  at 
will  to  the  mortgagee,  for  he  is  not  to  pay  him  rent. 
He  is  only  quodajn  modo.  Nothing  is  more  apt  to 
confound  than  a  simile.  When  the  court  or  counsel 
call  a  mortgagor  a  tenant  at  will,  it  is  barely  a  com- 
parison. He  is  like  a  tenant  at  will.  The  mortgagor 
receives  the  rent  by  a  tacit  agreement  with  the  mort- 
gagee :  but  the  mortgagee  may  put  an  end  to  this 
agreement  when  he  pleases.  He  has  the  legal  title 
to  the  rent ;  and  the  tenant,  in  the  present  case,  cannot 
be  damnified,  for  the  mortgagor  can  never  oblige  him 
to  pay  over  again  the  rent  which  has  been  levied  by 
distress.  I  therefore  think  the  distress  well  justified; 
and  I  consider  this  remedy  as  a  very  proper  additional 
advantage  to  mortgagees,  to  prevent  collusion  between 
the  tenant  and  the  mortgagor." 

15.  It  is  a  principle  of  law,  that  an  assignee  of  a  Subject  to 
lease  is  subject  to  the  performance  of  all  the  covenants 
contained  in  such  lease.  So  that  where  a  lease  was 
assigned  by  way  of  mortg-age,  the  mortgagee  would 
become  liable  to  the  covenants  in  the  lease,  unless  a 
distinction  were  made  between  an  absolute  assign- 
ment,  and  one  made  by  way  of  mortgage.  Upon  this 
ground  it  was  determined  by  the  Court  of  King's  Bench  Eaton ». 

in  1780,  that  if  a  leasehold  was  assigned  as  a  security  Doug.^457. 
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only  for  the  repayment  of  a  sum  of  money,  the  lessor 
could  not  sue  the  mortg'ag'ee^  as  assignee  of  all  the 
mortg-agor's  estate,  even  after  the  mortgage  was  for- 
feited; unless  the  mortgagee  had  entered  into  pos- 
session. But  this  doctrine  has  been  altered ;  and  it  is 
now  settled  that  when  a  party  takes  an  assignment  of  a 
lease,  by  way  of  mortgage,  the  whole  interest  passes  to 
him ;  and  he  becomes  liable  on  the  covenant  for  pay- 
ment of  rent,  though  he  never  occupied,  or  became 
possessed  in  fact,  (a) 

16.  Although  a  mortgagee  in  fee  in  possession  has  at 
right  at  law  to  commit  any  kind  of  waste,  because  he' 
is  there  considered  as  the  absolute  owner  of  the  in- 
heritance ;  yet  he  will  be  restrained  in  equity ;  and  the 
Court  of  Chancery  will  also  decree  an  account  to  be 
taken  of  the  trees  cut  down ;  and  direct  the  produce  to 
be  applied,  first  in  payment  of  the  interest  due  on  the 
mortgage,  and  then  in  reducing  the  principal 

17.  If  however  the  security  is  defective,  the  Court  of 
Chancery  will  not  restrain  a  mortgagee  from  his  legal 
privileges.  But  the  money  arising  from  the  sale  of  tim- 
ber must  be  applied  towards  payment  of  the  mortgage. 

18.  A  mortgagee  of  a  copyliold  may  pull  down  ruin- 
ous houses,  and  build  better  ones,  to  prevent  a  forfeit- 
ure. For  the  lord  has  a  right  to  say  that  the  tenant 
shall  not  let  the  houses  fall,  and  may  seize  if  he  does. 

19.  A  mortgagee  in  possession  cannot  make  a  lease 
of  the  lands,  so  as  to  bind  the  mortgagor,  without  an 
absolute  necessity.  For  by  that  means  the  estate  might 
be  greatly  injured,  by  the  mortgagee's  granting  im- 
proper or  beneficial  leases. 

20.  The  plaintiff  having  mortgaged  a  house  ire 
London  to  Clay  the  defendant,  tendered  him  the 
principal  sum  due  and  interest,  which  he  refusing,  exhi- 
bited his  bill  to  have  a  reconveyance.     The  defendant 

(a)  To  prevent  the  consequences  of  the  mortgagee's  liability  as 
assignee,  it  is  usual  in  practice  to  make  mortgages  of  leaseholds  by  J 
demise,  and  not  by  assignment,  particularly  if  the  property  consist  of  " 
buildings. 
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•answered,  that  he  had  made  a  lease  of  the  house  for 
five  years,  reserving-  so  much  yearly  rent,  with  a  cove- 
nant, that  after  the  expiration  of  the  five  years,  the 
lessee  should  hold  it  for  four  years  long-er ;  and  that  if 
the  plaintiff,  the  mortgagor,  would  grant  such  lease^ 
the  defendant  would  reconvey. 

The  Master  of  the  Rolls  decreed  for  the  defendant. 
On  an  appeal  to  Lord  Macclesfield,  it  was  insisted  for 
the  plaintiff,  that  a  mortgagee  could  not  make  a  lease  of 
a  house  or  lands  in  mortgage,  unless  there  was  an  abso- 
lute necessity  for  it,  which  did  not  appear  in  this  case. 
The  Court,  being  of  that  opinion,  reversed  the  decree. 

21.  A  mortgag-ee  of  a  manor,  to  which  an  advowson  Not  present  to 

on  ^         ^  a  living. 

IS  appendant,  or  of  an  advovyson  in  gross,  cannot,  in 
the  case  of  a  vacancy,  present  to  the  living;  of  which 
the  reason  will  be  given  in  Title  XXI.  Advowson.  Ch.  2. 

22.  A  fine  levied  by  a  mortffasree  in  possession,  of  Nor  bar  the 

,  .,1  11  .      mortgagor  by 

the  mortgaged  estate,  will  not  bar  the  mortgagor  or  his  fine. 
heirs;    of  which   the   reason  will  be   given   in   Title 
XXX\.Fine.  ch.i4. 

^S.  Where  a  mortgagee  in  possession  of  a  lease  for  ^  ""^"T^^^'  * 
kves  or  years  renews  it,  he  will  be  considered  in  equity  trust  for  the 
as  a  trustee  for  the  mortgagor;  who  will  be  entitled  TVLufT.'i. 
to  such  new  lease,  on  payment  of  the  money  borrowed  ;  J^S!? 

,  because  such  renewal  is  supposed  to  be  obtained  in  2Vern-84. 

1  consequence  of  the  possession  of  the  original  lease. 
But  in  a  case  of  this  kind  the  mortgagee  will  be  allowed 
to  add  the  fine  paid  for  the  renewal  to  his  principal ; 

I  and  to  receive  interest  for  it. 

I      24.  Where  the  mortgagee  is  put  into  possession  of  fo"thr  ^613 

I  the  lands,  or  where  he  enters  after  forfeiture,  he  be-  ivem. 45,476. 

2  Atk  534. 

i  comes  a  steward  or  bailiff  to  the  mortgrag-or,  and  is 
therefore  subject  to  account  with  him  for  the  rents  and 
profits  of  the  estate.  He  is  not  however  obliged  to 
account  according  to  the  value  of  the  lands ;  that  is,  he 
is  not  bound  by  any  proof  the  lands  were  worth  so 
much,  unless  it  can  likewise  be  proved  that  he  made  so 
much  of  them,  or  might  have  done  so,  had  it  not  been 


Sel.  Ca.  in 
Chan.  63. 


1  Vern.  270. 
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for  his  own  wilful  default;  as  if  he  turned  out  a  suffi- 
cient tenant,  who  held  it  at  so  much  rent,  or  refused  to 
accept  a  sufficient  tenant,  who  would  have  given  so 
much  for  it.  Because  it  is  generally  the  laches  of  the 
mortgagor  that  he  lets  the  lands  go  into  the  hands  of 
the  mortgagee,  by  the  nonpayment  of  the  money; 
therefore  when  the  mortgagee  enters,  he  is  only  ac- 
countable for  what  he  actually  receives,  and  is  not 
bound  to  take  the  trouble  of  making  the  most  of  ano- 
ther's property. 

25.  If  the  mortgagor  proves  that  the  estate  was  let 
at  a  certain  price,  while  in  the  hands  of  the  mortgagee, 
that  will  be  deemed  the  rate  at  which  it  was  let  the 
whole  time,  unless  the  mortgagee  shews  the  contrary.  :^ 

26.  If  a  mortgagee  enters  upon  the  estate  mort- 
gaged, and  thereby  keeps  out  other  creditors,  and  yet 
allows  the  mortgagor  to  receive  the  rents  and  profits ; 
he  vdll  be  charged  with  all  the  profits  which  he  might 
have  made  after  entry. 

27.  Where  a  mortgagee  permits  the  mortgagor  to 
make  use  of  his  incumbrance  in  keeping  out  other 
creditors,  he  will  be  subject  to  account  for  the  profits, 
from  the  time  when  the  creditors  were  entitled  to  their 
remedy. 

28.  A  person  made  a  mortgage  of  his  estate,  and 
afterwards  became  a  bankrupt.  The  assignees  brought 
an  ejectment  for  the  recovery  of  the  lands  comprised  in 
the  mortgage.  The  mortgagee  refused  to  enter,  but 
suffered  the  bankrupt  to  fence  against  the  assignees, 
with  this  mortgage. 

The  Lord  Keeper  said,  the  mortgagee  should  be 
charged  with  the  profits,  from  the  time  when  the  eject- 
ment was  delivered. 
iAb.Eq.328.  29.  If  a  mortgagee  in  possession  assigns  over  his 
mortgage,  without  the  assent  of  the  mortgagor,  he 
is  bound  to  answer  for  the  profits,  both  before  and 
after  the  assignment;  though  assigned  only  for  his 
own  debt :  for  he  is  under  a  trust  to  answer  the  profits 
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of  the  pledge ;  and  it  is  a  breach  of  trust  to  assign  such 
pledge  to  an  insolvent  person. 

30.  A  mortgagee  will  not  be  allowed  any  thing  for  3  Atk.  518. 
his  trouble  in  receiving  the  rents  of  the  estate  himself : 

but  if  he  is  obliged  to  employ  a  baihfF  or  agents  he  will 
be  allowed  what  he  has  paid  to  him.  And  although  2  Atk.  120. 
there  be  a  private  agreement  between  the  mortgagor  10  Ves.  405. 
and  mortgagee^  for  an  allowance  to  the  mortgagee  for 
his  trouble  in  receiving  the  rents  of  the  estate^  yet  the 
Court  of  Chancery  will  not  carry  it  into  execution ;  for 
they  will  not  suffer  him  to  receive  more  than  his  prin- 
cipal and  interest. 

31.  A  mortgagee  in  possession  will  be  entitled  to  3Atk.5i8. 
such  expenses  as  he  is  put  to  in  keeping  the  estate  in 
necessary  repair^  which  he  may  add  to  the  principal 

of  his  debt,  \vith  interest;  and  if  a  mortgagee  has 
expended  any  sum  of  money  in  supporting  the  right 
of  the  mortgagor  to  the  estate,  where  his  title  has  been 
impeached,  the  mortgagee  may  add  this  to  the  prin- 
cipal of  his  debt,  and  it  shall  carry  interest. 

32.  It  is  a  rule  of  the  Court  of  Chancery,  in  directing 
an  account  between  a  mortgagor  and  mortgagee,  that 
wherever  the  gross  sum  received  exceeds  the  interest, 

it  shall  be  apphed  to  sink  the  principal.  '^  But  this  2  Atk.  534. 
(says  Lord  Hardwicke)  is  often  attended  with  great 
hardships  to  the  mortgagees,  where,  as  in  this  case,  the 
sum  was  large;  4,000/.  principal,  and  the  mortgagee 
forced  to  enter  upon  the  estate,  and  could  only  satisfy 
his  debt  by  parcels,  and  is  a  bailiff  to  the  mortgagor, 
without  salary,  subject  to  account:  and  therefore  truly 
said  the  Master,  he  is  not  obliged,  for  every  trifling 
small  exceed  of  interest,  to  apply  it  to  sink  the  prin- 
cipal; nor  do  I  know  that  the  Court  has  ever  laid  it 
down  as  an  invariable  rule,  that  the  Master  must  always^ 
in  taking  such  accounts,  make  annual  rests." 

33.  A  mortgagee,  either  before  or  after  he  enters  An  assignee 
into  possession,  may  assign  over  his  mortgage.  But  in  to  wSs^^ 
all  such  cases  the  assignee  is  only  entitled  to  what  is  ^^'^^  *^"®' 
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Mathews  v.  really  due  on  the  mortffag-e  at  the  time  of  the  assiffii- 
4Ves.Jun.  U8.  ment;  not  to  what  may  appear  due  on  the  face  of  the 
mortgage.  It  is  therefore  the  universal  practice  to 
make  the  mortgagor  a  party  to  the  assignment;  for 
otherwise  it  may  happen  that  the  mortgagee,  having 
received  a  part  of  the  money,  may  assign  the  mortgage, 
in  consideration  of  the  whole  sum  for  which  it  was 
originally  made ;  in  which  case  the  assignee  would  be 
defrauded ;  as  he  could  only  oblige  the  mortgagor  to 
pay  him  what  remained  due. 
Wiiiiami  •.  34.  It  was  held  in  a  subsequent  case,  that  even  after 

4Ves.Jun.389.  an  assignment  of  a  mortgage,  payments  to  the  mort- 
gagee without  notice  must  be  allowed  by  the  assignee  ; 
though  the  assignment  of  the  mortgage  (the  lands  being 
in  Middlesex)  was  registered. 
A  mortgage  35.  Althouffh  the  mortffaffee  enters  into  possession,^ 

is  personal  ^  r         ,  .  .  , 

estate.  yet  as  long  as  the  right  ot  redemption  exists,  the  mort- 

gage is  only  considered  as  personal  estate ;   the  debt 

TrMtofEq.  being  the  principal,  and  the  land  the  accessary.  And 
if  the  mortgagor  does  not  redeem,  the  personal  repre- 
sentatives of  the  mortgagee  will  be  entitled  to  the 
land.  -^ 

Ellis r.Guavas,      35    \  mortffaffe  was  forfeited,  the  heir  of  the  mort- 

2  Chan.  Ca.  50.  .  . 

gagee  was  in  possession,  and  no  Avant  of  assets :  but  as 
the  mortgage  money  was  part  of  the  personal  estate, 
the  heir  was  decreed  to  convey  the  lands  to  the  admi- 
nistrator of  the  mortgagee. 
Bot^r?""*  ^^-  I"^  ^  modern  case  it  was  resolved  that  lands  held 

5  Ves.  300.       originally  under  old   mortgages   passed  by  a  general 
devise,  though  no  release  of  the  equity  of  redemption ' 
appeared ;  and  that  there  was  no  equity  between  the 
heir  or  devisee  and  the  personal  representative,  to  con-  - 
vert  property  from  the  state  in  which  it  is  found  at  the'^ 
death  of  the  testator. 
tention*be  *"        ^^'  ^^  howevcr  it  appear  to  have  been  the  intention 
otherwise.        of  the  mortgagee  that  it  should  not  go  as  personal  estate, 

the  personal  representatives  will  not  be  entitled  to  it. 
Mordaunt,  ^^-  ^  tcstator  having  a  mortgage  in  fee  devised  it  * 

2  Vern.  581. 
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to  his  two  daugfhters  and  their  heirs.  One  of  the 
daug-hters  dying-  without  issue,  her  husband  and  admi- 
nistrator claimed  a  moiety  of  the  lands,  as  part  of  his 
wife's  personal  estate  ,*  it  being  a  mortgage  not  fore- 
closed, nor  the  equity  of  redemption  released. 

The  Court  said,  that  although  it  was  a  mortgage  as 
between  the  mortgagor  and  mortgagee,  yet  it  being 
the  testator's  intention  that  it  should  pass  as  real 
estate,  it  must  go  to  the  deceased  daughter's  heir  at 
law. 

40.  Mr.  Garret  beins:  indebted  to   his  brother,  de-  £""»*'-^''^ 

j  s  '     ^         Mos.  Rep.  364. 

vised  to  him  a  mortgage  for  a  larger  sum,  for  which 
!  he  had  grot  a  decree  of  foreclosure,  but  died  before 
the  account  was  taken,  or  the  mortgagor  absolutely 
foreclosed. 

Lord  King  declared  that  the  lands  in  mortgage, 
being  devised  as  real  estate,  should  be  considered  as 
such,  between  the  deWsor  and  devisee ;  therefore 
though  the  legacy  was  greater  than  the  debt,  it  should 
not  go  in  satisfaction  of  it ;  but  if  assets  fell  short, 
it  was  still  to  he  considered  as  personal  estate,  for  the 
payment  of  debts. 

i      41.  It  is  said  by  Lord  Mansfield,  that  '^'^  a  mortgage  But  tbe  land 

I  11  11  ii'i      ™"s'  ^^  ^^' 

■  IS  a  charge  upon  land ;   and  whatever  would  give  the  conveyi-d. 

money  will  carry  the  estate  in  the  land  along  with  it,  to  ""' 
every  purpose.  The  estate  in  the  land  is  the  same  thing 
as  the  money  due  upon  it.  It  will  be  liable  to  debts,  it 
will  go  to  executors,  it  will  pass  by  a  will  not  made  and 
executed  with  the  solemnities  required  by  the  statute  of 
Frauds.  The  assignment  of  the  debt,  or  forgiving  it, 
will  draw  the  land  after  it,  though  the  debt  were  for- 
given only  by  parol ;  for  the  right  to  the  land  would 
follow,  notwithstanding  the  statute  of  Frauds." 

42.  This  passage  can  only  mean  that  mortgages  are 

ISO  far  out  of  the  statute  of  Frauds,  that  the  payment  of 

the  debt  converts  the  morts:a2:ee  into  a  trustee  for  the 

mortgagor ;   who,  by  an   apphcation  to  the  Court   of 

Chancery,  may  obtain  a  decree  to  compel  the  mort- 
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gagee  to  reconvey,  or  assign  the  lands  by  proper  assur- 
ances ;  not  that  the  payment  of  the  money  shall^  of  itself, 
have  the  effect  of  restoring  the  legal  estate  to  the  mort- 
gagor, without  any  conveyance. 

43.  In  the  case  of  a  mortgage  in  fee,  the  proviso  in 
all  modern  deeds  is,  that  upon  payment  of  the  money  at 
the  time  specified,  the  mortgag#j^  shall  reconvey  the 
estate.  Now,  in  this  case,  even  a  strict  performance  of 
Hmison  the  Condition  will  not  operate  so  as  to  revest  the  legal 
1  Atk.  520.  estate  in  the  mortgagor,  without  a  reconveyance ;  and 
where  the  condition  is  not  strictly  performed,  the  case  is 
much  stronger. 

Where  the  mortgage  is  made  by  a  demise  for  years, 
the  proviso  is,  that  if  the  money  be  paid  at  the  time 
specified,  the  term  shall  cease.  And  it  is  agreed  that 
where  the  money  is  not  paid  at  the  time  specified,  the 
term  becomes  absolute,  and  must  be  surrendered  or 
assigned. 

In  the  case  of  ancient  mortgages  a  court  of  justice 

Tit.  12. c. 2.     might  presume  a  reconveyance  of  the  legal   estate: 

but  this    presumption    admits    the   necessity  of   such_ 

reconveyance. 


Ill 
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Equity  of  Redemption. 
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84. 
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Section  I. 

We  have  seen  that  when  the  money  borrowed  on  Nature  of. 
mortgage  is  not  paid  at  the  time  specified,  the  mortgage 
becomes  forfeited  at  law,  and  the  legal  estate  abso- 
lutely Tested  in  the  mortgagee ;  but  that  the  Court  of 
Chancery  still  allows  the  mortgagor  a  reasonable  time 
to  redeem,  on  payment  of  the  principal,  interest,  and 
costs ;  which  is  called  an  equity  of  redemption. 
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2,  An  equity  of  redemption  is  a  mere  creature  of  a 
court  of  equity,  founded  on  this  principle,  that  as  a 
mortgage  is  nothing  more  than  a  pledge  for  securing 
the  re-payment  of  a  sum  of  money  to  the  mortgagee,  it 
is  but  natural  justice  to  consider  the  ownership  of  the 
land  as  still  vested  in  the  mortgagor,  object  only  to  the 
legal  title  of  the  mortgagee  ;  so  far  as  such  legal  title  is 
necessary  to  his  security. 
May  be  lost  by      3.  By  the  Statute  4  WilHam  &  Mary,  c.  16.  it  is 
enacted,  that  if  any  person  shall  borrow  money,  &c.  or 
become  indebted  for  any  other  valuable  consideration, 
and  for  the  payment  thereof  shall  voluntarily  give  a 
judgment,  statute,  or  recognizance,  and  shall  afterwards 
borrow  any  other  sum  of  money,  or  for  any  other  va- 
luable consideration  become  indebted  to  such  other,  and 
for  securing  the  re-payment  and  discharge  thereof  shall 
mortgage  lands  to  the  second  lender,  or  to  any  other 
person  in  trust  for  him,  and  shall  not  give  notice  to  the 
mortgagee  of  such  judgment,  &c.  in  writing  before  the 
execution  of  the  said  mortgage   or   mortgages,  such 
mortgagor  shall   have  no  benefit  in  the  equity  of  re- 
demption of  the  lands  mortgaged,  unless  such  mortgagor  , 
or  his  heirs,  upon  notice  given  by  the  mortgagee  in  writ- 
ing, under  his  hand  and  seal,  attested  by  two  witnesses, 
of  such  former  judgment,  &c.  shall  within  six  months 
pay  off  and  discharge  the  same,  and  cause  the  same  to 
be  vacated  and   discharged  ;  and  if  any  person,  who 
shall  once  mortgage  lands  for  a  valuable  consideration, 
shall  again  mortgage  the  same  lands,  or  any  part  there- 
of, to  any  person,  the  former  mortgage  being  in  force, 
and  shall  not  discover  in  writing  to  the  second  mort- 
gagee the  first  mortgage,   such   mortgagor  shall    have 
no  relief,  or  equity  of  redemption,  against  the  second 
mortgagee. 

Provided  that  this  act  shall  not  extend  to  bar  any    | 
widow  of  any  mortgagor  of  her  dower,  who  did  not  le- 
gally join  with  such  husband  in  such  mortgage,  or  other-    ' 
wise  lawfully  exclude  herself. 
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4.  It  has  been  determined  on  the  construction  of  this  stafrordt-, 

Sclbv 

statute,  1.  That  if  a  mortgage  becomes  irredeemable  2  Vera.  589. 
by  this  statute,  it  will  remain  so  in  the  hands  of  an 
assig-nee,  though  assigned  in  consideration  of  the  prin- 
cipal, interest,  and  costs  due  thereon.  2.  That  if  a 
subsequent  morlg-agee  redeem  such  a  mortgage,  he 
shall  hold  the  estate  irredeemable.  3.  That  if  there 
are  more  lands  in  the  second  mortgage  than  in  the  first, 
that  seems  to  be  a  case  omitted  out  of  the  statute.  But 
the  adding  an  acre  or  two  shall  not  exempt  it ;  for  that 
may  be  a  contrivance  to  evade  the  statute. 

5.  An  equity  of  redemption  is  similar,  in   many  re-  similar  to  & 
gpects,  to  a  trust  estate ;  for  the  mortgagee  is  entitled 

to,  and  holds  the  lands  merely  as  a  pledge  for  securing 
the  repayment  of  money  ;  and  in  most  other  respects  is 
a  trustee  for  the  mortgagor. 

6.  Lord  Hale  savs,  there  is  a  diversity  between  a  trust  Hard.  69. 

^         ,  .  ^  "^        .  -    -         17  Ves.  1 J3. 

and  a  power  or  redemption,  lor  a  trust  is  created  by 
the  contract  of  the  party,  and  he  may  direct  it  as  he 
pleases.  Tberefore  one  that  comes  in,  in  the  yost^ 
shall  not  be  liable  to  it  without  express  mention  made 
by  the  party.  But  a  power  of  redemption  is  an  equi- 
table right,  inherent  in  tlie  land  ;  and  bound  all  persons, 
in  the  post  or  otherwise,  because  it  was  an  ancient 
light  to  which  the  party  was  entitled  in  equity. 

7.  While  the  mortgagor  is  allowed  to  retain  the  pos- 
session of  the  estate,  after  forfeiture,  he  is  in  the  same 
situation  quoad  the  mortgagee  as  he  was  before  the 
mortgage  was  forfeited.  But  quoad  strangers  his  pos- 
session, both  before  and  after  forfeiture,  has  always 
been  considered  as  similar  to  that  of  a  cestui  que  trust, 
and  attended  with  the  same  consequences  in   equity  as 

a  seisin  in  deed  of  a  legal  estate  at  law.  And  Lord  in/ra,  §  12. 
Hardwicke  has  laid  it  down,  that  a  person  entitled  to  an 
equity  of  redemption,  who  is  in  the  receipt  of  the  rents 
and  profits,  has  such  a  seisin  and  possession  of  the  equi- 
table estate  in  the  land,  as,  in  the  consideration  of  a 
court  of  equity^  is  equivalent  to  an  actual  seisin  of  a 

YOL.  II.  I 
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legal  estate  in  a  court  of  law.  And  in  a  modern  casfe  It 
has  been  determined,  that  an  equity  of  redemption 
may  be  divested,  and  an  adverse  possession  of  it  ob- 
tained. 

8.  It  follows  that  an  equity  of  redemption  may  be 
aliened,  intailed,  and  devised  by  will,  in  the  same  man- 
ner as  a  trust  estate.  It  is  also  descendible  to  the  heir 
of  the  mortgagor.  There  may  be  a.possessio  fratris  of  | 
it,  and  it  will  follow  the  customary  descent ;  for  if  lands 
held  in  borough  Enghsh  are  mortgaged,  the  equity  of 
redemption  will  go  to  the  youngest  son,  to  whom  the 
legal  estate  would  have  descended.  So  in  a  mortgage 
of  lands  held  in  gavelkind,  the  equity  of  redemption 
will  £"o  to  all  the  sons. 

9.  An  equity  of  redemption  may  be  mortgaged.  But 
a  mortgage  of  this  kind,  which  is  usually  called  a  second 
mortgage,  is  seldom  recommended  by  conveyancers,  for 

Vide  infra,  C.5.  two  rcasons  *.  1.  Bccausc  a  third  mortgagee  without 
notice  may,  by  paying  off  the  first  mortgage,  acquire  a 
preference  over  the  second.  2.  Because  great  diffi-t 
culties  may  arise  in  calling  in  the  money;  for  as  a  se- 
cond mortgagee  has  no  legal  remedy,  he  is  driven  t( 
the  tedious  and  expensive  process  of  a  suit  in  equity,  t( 
recover  even  his  interest.  There  is,  however,  one  casa 
where  a  second  mortgage  may  be  accepted  ;  that  is,  if 
he  can  get  in  a  term  for  years  prior  to  the  first  mort- 
gage ;  for  the  acquisition  of  such  a  term  will  give  the 
second  mortgagee  the  legal  estate. 

10.  A  person  having  an  equity  of  redemption  in  fee 
may  charge  it  with  the  payment  of  an  annuity.  Thus 
Lord  Eldon  has  said,  that  if  a  person  having  an  equity 
of  redemption  of  an  estate  mortgaged  in  fee,  had 
granted  an  annuity,  that  would  have  been  established  in 
a  court  of  equity ;  where,  though  not  at  law,  this  in- 
terest is  acknowledged,  and  would  have  been  rendered 
liable  to  the  annuity. 

11.  An  equity  of  redemption  is  subject  to  curtesy; 
so  that  where  a  man  marries  a  woman,  who  is  entitled  to 


Tucker  v. 
Thurstan, 
17  Ves.  131. 
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an  estate  that  is  mort^g-ed  in  fee,  and  has  issue  by  her, 
he  will  be  allowed  in  equity  to  hold  it  during-  his  life  as 
tenant  bv  the  curtesy. 

12    A  woman  being:  seised  of  certain  lands,  made  a  Cashbome ». 

Ia"-!is   2  Ab. 

morXs^are  in  fee  of  them  for  securing*  900/.    She  after-  vl.  As. 

.  •  •  1  \tk   C03 

wards  married,   and  died  without  having  paid  off  the  o  jacob  and 
mortgage,  leaving  issue  a  son.     Her  husband  claimed  AppI^No!  iz!*"^' 
to  be  entitled  to  the  lands  for  his  life,  as  tenant  by  the 
curtesy. 

The  Master  of  the  Holls  (Sir  J.  Jekyll)  held  he  was 
not  entitled. 

On  an  appeal  to  Lord  Hardwicke,  he  observed  that 
the  case  depended  on  two  considerations: — 1.  What 
kind  of  interest  an  equity  of  redemption  was  considered 
to  be  in  a  court  of  equity.  2.  What  was  necessary  to 
entitle  a  husband  to  be  tenant  by  the  curtesy. — As  to 
the  first,  an  equity  of  redemption  had  always  been  con- 
sidered as  an  estate  in  the  land  ;  it  was  such  an  interest 
as  would  descend  from  the  ancestor  to  the  heir ;  it 
might  be  granted,  entailed,  devised,  or  mort^ged,  and 
that  equitable  interest  might  be  barred  by  a  common 
recovery :  which  proved  that  an  equity  of  redemption 
was  not  considered  as  a  mere  right,  but  such  an  estate 
whereof,  in  consideration  of  equity,  there  might  be  a 
seisin  ;  or  a  devise  of  it  could  not  be  g'ood. 

The  person  entitled  to  the  equity  of  redemption  was, 
in  equity,  considered  as  the  owner  of  the  land,  the  mort- 
gagee only  retaining  it  as  a  pledge  or  deposit ;  and  for 
this  reason  it  was,  that  a  mortg-age  in  fee  was  consi- 
dered as  personal  estate,  notwithstanding  the  legal  estate 
vested  in  the  heir  of  the  mortgagee,  in  point  of  law. 
"The  husband  of  a  mortgagee  in  fee  could  never  be  te- 
'nant  by  the  curtesy  of  the  mortgaged  estate,  unless  there 
was  a  foreclosure  ;  or  the  mortg-age  had  subsisted  for 
W  great  a  length  of  time  as  the  Court  of  Chancery 
thought  sufficient  to  induce  it  not  to  grant  a  redemption. 
As  a  mortgage  in  fee  was  only  a  chose  in  action,  if  the 
ownership  of  the  land  was  not  in  the  mortgagor,  it  was 

i2 
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in  nobody.  An  equity  of  redemption  was  no  otherwise 
a  right  of  action  than  every  trust ;  and  as  there  could 
be  no  benefit  had  of  an  equity  of  redemption,  but  by 
subpoena  out  of  chancery  ;  so  was  the  case  of  every 
mere  trust  out  of  land,  which  was  considered  as  real 
estate  in  chancery,  but  could  not  be  come  at  without  a 
subpoena. 

It  was  true  a  mort^gee  was  not  barely  a  trustee  fw 
the  mortgagor :  but  it  was  sufficient  for  the  present  pur- 
pose if  he  was  in  part  a  trustee  for  the  mortgagor.  And 
it  was  most  certain  that,  as  to  the  real  estate  in  the  land, 
the  mortgagee  was  oniy  a  trustee  for  the  mortgagor ; 
for,  until  foreclosure,  the  mortgagee  was  only  owner,  as 
a  charge  or  incumbrance,  and  entitled  to  hold  as  a 
pledge.  As  to  the  inheritance  and  real  estate  in  the  land, 
the  mortgagee  was  a  trustee  for  the  mortgagor,  until 
the  equity  of  redemption  was  foreclosed. 

Secondly,  what  was  requisite  to  entitle  the  husband 
■nt.s.  c.  1.  to  be  tenant  by  the  curtesy  ?  Four  things,  viz.  marriage^ 
issue,  death  of  the  wife,  and  seisin.  It  was  admitted 
that  the  three  first  did  concur  :  but  the  objection  relied, 
on  was,  that  there  was  no  actual  seisin  of  the  wife  durf 
ing  the  coverture  ;  which  was  contended  to  be  as  ne- 
cessary in  respect  to  an  equitable  as  to  a  legal  estate. 
The  true  question  upon  this  point  was,  whether  there 
was  not  such  a  seisin  or  possession  in  the  wife,  of  the 
equitable  estate  in  the  land,  as  in  consideration  of  equity 
was  equivalent  to  an  actual  seisin  of  a  legal  estate  at 
common  law.  That  in  the  consideration  of  the  Court  of 
Chancery  he  was  of  opinion,  there  was  such  a  seisin  of 
the  wife  in  the  present  case,  of  the  equity  of  redemption. 
He  had  shewn  that  a  person  entitled  to  the  equity  of  re- 
demption was  owner  of  the  land ;  if  so,  there  must  be 
a  seisin  of  the  estate.  And  what  other  seisin  could  there 
be  than  what  the  husband  and  wife  had  in  the  present 
case  :  for  the  wife  was  all  along  in  possession  until  her 
death,  and  the  mortgagee  did  not  come  into  possession 
until  after  her  death,  nor  was  there  any  foreclosure. 
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And  thou«;li  the  possession  of  the  wife  was  but  as  tenant 
at  will  to  the  morti^agee  ;  yet  it  was,  in  equity,  a  posses- 
sion of  the  real  owner  of  the  land,  subject  only  to  a 
pecuniary  charge  on-  it ;  and  from  thence  it  followed, 
that  there  could  not  be  an  higher  seisin  of  an  equitable 
estate. 

That  the  husband  might  be  tenant  by  the  curtesy  of  Tit.  5.  c.  2. 
this  equitable  estate,  he  cited  Williams  v.  Wray,  and 
Sweetapple  r.  Bindon;  and  observed  that  there  had  been 
two  objections  made: — 1.  That  the  husband  had  it  in 
his  power  to  have  had  seisin  in  his  wife's  lifetime,  for 
he  might  have  paid  off  the  mortg-age ;  therefore  it  was 
his  own  laches  that  he  did  not.  2.  That  a,  woman  wajs 
not  dowable  of  an  equity  of  redemption. 

As  to  laches  in  the  husband,  it  was  compared  to 
bis  not  making  an  entry  at  law  :  but  the  comparison 
would  not  hold  ;  for  it  was  not  so  easy  to  pay  off  the 
principal  and  interest  due  on  a  raorfeg'age,  as  to  make  an 
entry  at  law  ;  nor  was  it  to  be  done  so  speedily,  for  a 
mortgagee  was  in  most  cases  allowed  six  months'  notice 
to  be  paid.  In  the  case  of  Sweetapple  v.  Bindon,  the 
husband  might  have  brought  his  bill  in  his  wife's  life- 
time, to  compel  the  laying  out  the  money  in  the  purchase 
of  lands  :  but  though  he  omitted  to  do  so  till  after  his 
wife's  death,  yet  that  was  not  objected  to  him  as  laches. 

As  to  the  objection  of  a  wife's  not  being  endowed 
of  an  equity  of  redemption  of  a  mortgage  in  fee,  and 
that  therefore  a  husband  ought  not  to  be  tenant  by  the 
curtesy  of  an  equity  of  redemption,  this  proved  too 
much  ;  for  it  had  been  determined  that  a  wife  shall  not 
be  endowed  of  a  trust  estate,  yet  that  a  husband  shall  be 
tenant  by  the  curtesy  of  it.  That  the  argument  from 
dower  to  curtesy  failed  in  this  case.  Perhaps  it  would 
be  hard  to  find  a  sufficient  reason  how  it  came  to  be  so 
determined  in  one  case,  and  not  in  the  other ;  but  that  it 
was  safe  to  follow  former  precedents,  and  what  were 
settled  and  established  :  and  if  such  precedents  should 
be  departed  from,  he  held  it  fit  rather  that  th»  wifip 
should  be  allowed  dower  of  a  trust  estate,  and  not  tht^t 
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curtesy  of  a  trust  estate  shouM  be  taken  away.  Decreed 
that  the  husband  was  entitled  to  curtesy. 

13.  A  widow  is  not  however  allowed  to  have  dower 
out  of  an  equity  of  redemption  of  a  mortgage  in  fee 
made  before  the  marriage  ;  upon  the  principle  that  it  is 
analogous  to  a  trust  estate.  And  however  severe  this 
doctrine  may  seem,  yet  it  has  been  solemnly  confirmee 
in  the  following  case. 

14.  Abraham   Dixon,   being  seised   in   fee  of  con-' 
siderable  estates,  died  in   1782  without  issue,  leaving;^] 
Ann  Dixon,  the  plaintiff,  his  widow,  having  devised  i 
his  estates  to  trustees  upon  several  trusts.     Abraham 
Dixon  not  having  in  his  lifetime  made  any  settlement] 
or  other  provision  for  his  wife,  in  lieu  or  bar  of  dower, 
and  she  not  having  done  any  act  to  bar  herself  thereof, 
iiled  her  bill  against  the  trustees,  stating  the   above 
facts,    claiming   dower   out  of  all   the    testator's   real 
estate,  and  praying  to  be  let  into  the  receipt  of  one 
third  part  of  the  rents  and  profits  thereof. 

To  this  bill  the  trustees  answered,  that  the  testator 
had  borrowed  a  large  sum  of  money  upon  mortgage ;  and 
for  securing  the  repayment  thereof  had,  previous  to  his 
marriage  with  the  plaintiff,  conveyed  the  premises  to  the 
mortgagee  in  fee,  subject  to  a  proviso  for  redemption. 

That  the  legal  estate  in  the  premises  being,  by  this 
mortgage,  absolutely  vested  in  the  mortgagee,  previous 
to  and  at  the  time  of  the  marriage  of  the  testator  with 
the  plaintiff,  and  not  being  at  any  time  afterwards 
reconveyed  to  him,  but  remaining  vested  in  the  mort- 
gagee, at  the  time  of  his  death  ;  and  he  being  therefore 
only  entitled  to  the  equity  of  redemption  thereof,  at  the 
time  of  his  marriage,  and  at  ail  times  thereafter,  till  the 
time  of  his  death;  the  plaintiff  was  not  at  any  time 
dowable  in  or  out  of  the  said  premises,  either  at  law  or  in 
equity. 

On  the  hearing  the  plaintiff  could  have  proved  by 
witnesses  that  the  testator,  her  husband,  understood 
and  declared,  that  after  his  death  his  widow  would  be 
entitled  to  dower  out  of  his  real  estates;  that  he  made 
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his  win  under  that  idea ;  and  it  could  have  been  also 
proved,  if  relevant,  by  the  person  who  drew  it :  Mr. 
Dixon  having  put  the  question  to  him,  whether  Mrs. 
Dixon  would  not  be  entitled  to  dower ;  to  which  he, 
being  at  that  time  ignorant  of  the  mortg-age,  answered, 
that  she  certainly  would.  The  will  itself  sufficiently 
spoke  the  idea;  for  the  testator  bequeathed  to  the 
plaintiffj  by  the  name  of  his  dear  wife  Ann  Dixon,  his 
coach  and  harness,  and  a  pair  of  horses,  together  with 
as  much  of  his  plate  as  she  should  think  proper,  not 
exceeding  the  sum  of  60/. ;  which  things  she  could  have 
no  occasion  for,  if  she  had  not  dower  to  support  her. 

The  claim  of  the  widow  was  supported  on   three 
grounds:  1st,  The  general  law.     2dly,  The  distinction 
.between  a  mere  trust  and  an  equity  of  redemption. 
j^Iy,  The  authorities  in  favour  of  dow  er,  under  cir- 
cumstances not  more  favourable  than  those  attending 
this  case. 

Under  the  first  of  these  heads  it  was  obsOTVed,  that 
dower  was  a  right  of  the  first  attention  and  most  sacred 
preservation  at  the  common  law.  It  was  a  rights  not 
only  founded  in  our  law,  but  a  right  consonant  to  the 
first  principles  or  laws  of  morality  and  equity,  as 
springing  from  the  moral  obhgation  a  man  was  under  to 
make  a  provision  for  his  wife.  And  accordingly  it  was 
in  a  variety  of  cases  aided  and  extended  beyond  its 
strict  legal  limits,  by  the  interposition  of  courts  of 
equity,  in  removing  trust  terms,  and  other  obstructions 
-to  it,  in  certain  cases,  which  would  stand  in  the  way  of 
it  at  common  law.  This  proved  it  to  be  a  right  not 
merely  confined  to  the  common  law,  but  a  right  re- 
cognized, protected,  and  aided  in  equity  ;  and  which,  so 
far  as  it  was  the  subject  of  rehef  in  equity,  was  an 
equitable  right.  This  was  the  predicament  in  which  it 
stood  in  the  cases  of  Dudley  r.  Dudley,  Wray  v.  Wjl-  Tit  12.  c.  3. 
Hams,  and  the  other  cases  in  which  it  had  been  decided 
that  a  dowress  should  have  the  benefit  of  a  trust  terjji 
attendant  on  the  inheritance,  as  against.the  heir. 
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Considering  it,  therefore,  as  an  equitable  rij^ht,  it 
well  might  be  a  wonder  how  it  came  about  that  a 
widow  should  not  be  entitled^,  against  the  heir,  to. dower 
of  an  equitable  inheritance.  Some,  indeed,  had  con- 
fined the  rule  of  her  not  being  so  to  the  cases  where 
the  trust  was  created  by  the  husband  himself.  This 
had  been  the  opinion  of  the  Master  of  the  Rolls  in 
Tit.  12.  c.  2.  Bawks  V.  Sutton.  However,  this  opinion  had  been 
overruled ;  and  it  seemed  to  be  a  settled  point,  that  a 
widow  was  not  dowable  of  a  direct  proper  trust. 

This  naturally  led  to  the  second  head  of  argument  in 
favour  of  the  widow;  namely,  the  distinction  between  a 
mere  trust,  that  was  an  use,  as  it  was  styled  at  common 
law,  and  an  equity  of  redemption.  The  former  was 
regarded  at  common  law  as  quite  a  distinct  interest 
from  the  legal  estate,  to  which  the  right  of  dower  was 
annexed.  It  of  course  did  not  involve  in  it  that  right : 
if  it  had,  there  would  have  been  two  opposite  rights  of 
dower  in  the  same  lands  at  the  same  time ;  as  the 
widow  of  both  the  trustee  and  the  cestui  que  trust 
would  have  been  entitled  to  dower.  For  the  widow  of 
the  trustee  was  clearly  entitled  at  common  law;  and 
when  the  Court  of  Chancery  interposed  to  prevent  the 
legal  title  of  the  widow  of  the  trustee,  it  seemed  extra- 
ordinary that  it  did  not,  in  its  place,  substitute  an  equi- 
table one  of  the  cestui  que  trust.  However,  these  sorts 
of  trusts  being  the  creatures  of  the  parties  themselves, 
whatever  were  the  legal  incidents  or  privileges  they 
wanted,  might  have  been  supposed  to  have  been  volun- 
tarily relinquished  and  abandoned  by  the  parties  creat- 
ing those  trusts. 

But  it  was  otherwise  with  regard  to  an  equity  of 
redemption :  that  was  not  any  interest  created  or  re- 
served by  or  between  the  parties,  beyond  the  express 
time  of  redemption  ;  it  was  a  mere  creature  of  a  court 
of  equity  itself,  founded  on  this  principle,  that  as  a 
mortgage  was  originally  nothing  more  than  a  pledge  or 
security  to  the  mortgagee  for  his  money,  it  was  but 
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natural  justice  between  man  and  man  to  consider  the* 
ori"-inal  ownership  of  the  lands  as  still  residing-  in  the 
mort^gor,  subject  to  the  legal  title  of  the  mortgagee, 
so  far  only  as  such  legal  title  was  requisite  to  the  end 
of  his  security ;  and  accordingly  the  title  of  the  mort- 
gagee was  not  treated  by  equity  as  any  thing  beyond 
that  point.  His  beneficial  interest,  though  the  mort- 
gage was  in  fee,  was  considered  only  as  personal  estate ;  ' 
he  was  not  permitted  to  grant  leases,  or  exercise  any 
other  act  of  ownership,  to  the  prejudice  of  the  mort- 
gagor, to  whom  he  w^as  even  accountable  for  the  profits 
of  his  estate.  His  widow  was  not  permitted  to  claim 
dower ;  nor  could  he,  or  those  claiming  under  him,  avail 
themselves  of  several  other  privileges  and  incidents 
attending  real  property. 

It  seemed  to  be  the  regular  consequence  of  the 
doctrine  adopted  by  the  courts  of  equity,  in  regard  to 
mortgages,  by  considering^  them  strictly  and  merely  in 
the  nature  of  securities  for  the  mortgage  money,  and 
entitUng-  the  mortgagee  to  no  other  of  the  incidents  or 
privileges  of  ownership  in  the  lands,  than  what  was 
requisite  for  the  end  of  such  security ;  that  all  such 
privileges  and  incidents  of  ownership  of  the  lands  as 
were  not  considered  as  becoming  vested  in  the  mort- 
gagee for  the  purpose  of  his  security  should  be  held  to 
remain  in  the  mortgagor ;  or,  in  other  words,  that  he 
should  to  all  purposes,  not  prejudicial  to  the  mortgagee, 
be  considered  as  the  complete  owner  of  the  mortgaged 
lands. 

And  accordingly  this  was  found  to  be  the  established 
doctrine   in   several   instances,  when    only  volunteers 
were  interested  ,♦  such   as   revocations   under  powers.  Tit.  32.  c.  14. 
and  revocations  of  devises;  as  in  the  cases  of  Thome  Tit. 38.  c. 6. 
V.  Thome,  and  Hall  v.  Dunch,  and  other  like  cases.  show.ParU 
That  in  the  case  of  Lincoln  v.  Rolle  the  doctrine  was 
expressly  recognized,    and    admitted  on   both    sides; 
because  in  equity  a  mortgage  did  not  make  the  estate 
another's,  and  because  a  mortgage  was  not  an  inherit- 
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ance,  but  a  personal  estate ;  and  there  seemed  no  reasoir 
in  the  world  why  these  general  incidents  of  complete 
ownership  should  be  saved  in  favour  of  a  devisee,  or 
other  volunteer,   and  not  in  favour  of  a  wife,  whose 

-claims  of  dower  stood  upon  the  strongest  grounds  of 
moral  and  equitable  right;  and  who  was  in  many  in- 
stances considered  as  entitled  to  relief  in  equity,  in 
regard  to  an  intended  provision^  when  a  devisee  or 
other  volunteer  was  not. 

Agreeable  to  this  doctrine  was  the  case  of  Banks  r.i 
Sutton,  where  it  was  decreed  in  favour  of  the  claim  of 
dower  out  of  an  equity  of  redemption  of  a  mortgage  in 
fee  ;  which  decision  was  founded  on  a  variety  of  autho- 
rities and  reasons  delivered  by  the  Master  of  the  Rollii; 
all  which  were  equally  forcible  in  the  present  case.' 
That  the  case  of  Banks  v.  Sutton  was  directly  in  point; 
of  the  present  question;  for  though  the  Master  of  the; 
Rolls  would  not  take  upon  himself  to  determine  thej 
question,  in  regard  to  dower,  out  of  a  mere  trust, j 
created,  not  by  the  husband,  but  by  some  other  person,' 
with  no  time  limited  for  conveying  the  legal   estate; 

tand  avoided  this  point  by  shifting  his  ground  to  that  of| 
the  husband's  being -entitled,  under  the  express  direc- 
tion of  the  will  under  which  he  claimed,  to  have  the 
estate  conveyed  to  him  at  the  age  of  twenty-one,  which] 
circumstance,  under  the  application  of  a  common  priQ-| 

.  ciple    of  equity,  of  considering  that  as ,  done  whichj 

iought  to  have  been  done  of  course  in  equity,  let  the' 
w  idow  into  the  same  degree  of  title  as  she  v/ould  have^ 
had  if  the  trustees  had  conveyed  the  estate  to  her  hug-l 

irband  at  the  time  directed.  And  as  the  prinGfif)le  on! 
which  the  Master  of  the  Rolls  got  rid  of  the  first  point! 
did  not  apply  to  this,  he   accordingly  found   himedfl 

.  constrained,  instead  of  changing  (his  ground  as  before, 
to  enter  into  a  strict  examination  of  it,  and  meet  itbej 
objections  to  dower  with  authorities,  inferences, '.audi 
general  reasoning ;  and  through  them  to  come  to  a  pro-' 
fessed  decision  of  the  point,  as  .he  expressly,  did,:  when 
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he  said — "  He  did  not  know  or  could  find  any  instance 
where  dower  of  an  equity  of  redemption  was  contro- 
verted and  adjudged  against  the  dowress."  And  as 
there  were  authorities  in  cases  less  favourable,  he 
therefore  declared  that  the  widow  of  the  person  entitled 
to  the  equity  of  redemption  of  the  mortgage  in  question, 
which  was  a  mortgage  in  fee,  had  a  right  of  redemp- 
tion ;  and  decreed  her  the  arrears  of  her  dower,  from 
the  death  of  her  husband ;  she  allowing  the  third  of  the 
interest  of  the  mortgage  money  unsatisfied  at  that  time  : 
that  an  authority  more  directly  in  point  than  this  could 
not  be  expected. 

And  though  the  subsequent  case  of  the  Attorney  Tit.  12,  c  2. 
General  v.  Scott,  before  Lord  Talbot,  in  which  the 
widow  was  denied  dower,  was  generally  considered 
as  an  authority  contrary  to  and  superseding  that  of 
Banks  v.  Sutton ;  yet  such  a  conclusion  seemed  too 
hasty,  as  the  two  cases  appeared  to  diff"er  materially ; 
for  in  that  of  the  Attorney  General  v.  Scott,  although 
there  was  a  mortgage,  yet  the  question  did  not  turn 
upon  that,  because  the  legal  estate  was  outstanding  in 
trustees,  in  whom  it  was  vested  antecedent  to  such 
mortgage;  consequently  the  decision  in  that  case  was 
on  a  direct  proper  trust,  not  on  a  mere  equity  of 
redemption.  The  diff'erence  between  a  direct  trust 
and  an  equity  of  redemption,  and  between  the  claim  of 
a  widow,  and  that  of  a  devisee,  or  mere  volunteer,  was 
strongly  insisted  upon ;  and  the  distinction  between  this 
case,  and  that  of  a  claim  Df  dower  against  a  purchaser, 
ftilly  enforced. 

The  Lords  Commissioners,  Loughborough,  Ashurst, 
and  Hotham,  said,  that  the  case  of  an  estate  by  the 
curtesy  in  a  trust  was  the  anomalous  case,  not  the 
rule;  that  the  wife  should  not  have  dower.  And  this 
point  was  so  much  settled,  that  it  would  be  wrong  to 
^scuss  it  much. 

The  bill  was  dismissed^  .biU^. without  costs^  the  de- 
fendant not  praying  them,  .^  . ,  . 
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15.  A  widow  is,  liowever,  entitled  to  dow-er  out  of  ari 
equity  of  redemption  of  a  mortgage  for  a  term  for  years  ;• 
because  in  that  case  the  husband  is  seised  of  the  free*' 
hold  and  inheritanee.  Andwhere  a  mortgage  of  this 
kind  is  satisfied,  the  Court  of  Chancery  will  give  the 
dowress  relief,  by  removing  the  term  :  but  if  the  mort- 
gage be  not  satisfied,  then  the  dowress  must  keep  down 
a  third  of  the  interest,  or  pay  off  a  third  of  tho  prin- 
cipal. 

16;  The  statute  13  Eliz.  c.  4.  which  enacts  that? 
all  the  lands,  tenements,  and  hereditaments,  of  per- 
sons who  are  accountants  to  the  crown  shall  btf 
liable  to  the  payment  of  crown  debts,  extends  to 
equities  of  redemption  ;  and  by  the  statute  25  Geo.  S 
c.  35.  they  may  be  sold  under  an  extent  by  the  Court 
of  Exchequer. 

17.  An  equity  of  redemption  of  a  mortgage  in  fee  is 
not  assets  at  law ;  for  the  legal  estate  not  being  in  the 
heir,  he  may  plead  riens  per  descent.  As  to  the  ques-^ 
tion,  whether  an  equity  of  redemption  was  assets  inF 
equity,  the  courts  reasoned  by  analogy  from  trust  es- 
tates, which  not  being  then  assets,  they  held  thad 
equities  of  redemption  were  not  assets.  But  when  it 
was  enacted  by  the  statute  of  Frauds  that  trust  estates 
slwuld  be  assets,  tbe  Court  of  Chancery  held  that  an 
equity  of  redemption  should  be  assets  in  equity. 

18.  Sir  C.  Cox  having  a  term  for  years,  made  a>- 
mortgage  thereof,  and  died  possessed  of  the  equity  of 
redemption,  leaving  greater  debts  than  his  estate  would 
extend  to  pay. 

The  question  was,  whether  this  mere  equity  of  re- 
demption was  only  equitable  assets,  and  distributable 
equally  pro  rata  among  all  the  creditors,  without  reganf 
to  the  degree  or  quality  of  their  debts,  or  whether  i* 
should  be  applied  in  a  course  of  administration;  iff 
which  last  case  the  bond  creditors  would  swallow  up  all 
the  assets,  without  leaving  any  thing  for  those  by  simple 
contract.    Sir  J.  Jekyll  delivered  his  opinioiij  that  thid 
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I    equity  of  redemption  was   equitable   assets  ou]y,  the 
:   mortgage  being  forfeited  at  law,  and  the  whole  estate 
thereby  vested  in  the  mortg-ag-ee  ;  so  that  it  was  barely 
j  an  equitable  interest. 

19.  In  a  subsequent  case.  Lord  Hardwicke  also  held,  Hartweiip. 
that  an  equity  of  redemption  of  a  leasehold  estate  was  Amb.  308. 
equitable  assets.     But  in  a  modern  case  Lord  Lough-  **  '^s-'^""-^- 
borough   said,  that  an   equity  of  redemption  was  not 
equitable  assets  as  against  judgment  creditors,  who  had 

a  right  to  redeem. 

20.  It  is  now  held,  that  an  equity  of  redemption  in 
fee  is  not  assets  to  pay  simple  contract  debts ;  for  it 
cannot  be  reached,  at  law,  by  any  creditors.  It  is, 
notwithstanding,  made  assets  in  equity ;  but  only  to 
pay  debts  of  that  description  to  which  the  land  would 
have  been  liable,  if  it  had  been  a  legal  estate. 

21.  An   equity  of  redemption   of  a  trust  estate   is  Piunkcutr. 
-equitable  assets,  because  creditors  can  only  attach  this  2  Atk.  m 

I  kind  of  property  in  a  court  of  equity, 

I    ■  22.  When  a  person  seised  in  fee  makes  a  mortgage.  And  some- 

i  by  a  demise  for  years,  the  equity  of  redemption  is  assets  SS.  ^^ 
at  law ;  because  i\\e  reversion,  which  attracts  the  re-  ^  ^^^*  ^^* 
demption,  being  assets  at  law,  the  equity  of  redemption 
ought  to  be  so  too.     And  a  creditor  may  have  judgment 

i  at  law,  with  a  cessat  executio  during  the  term. 

23.  An  equity  of  redemption   is,  however,  not  ex-  Don"!' 
tendible  by  a  judgment  creditor,  with  or  without  the  iVes.Jun.43i. 

\  aid  of  the  statute  of  Frauds. 

I     24.  It  was  formerly  held,  that  where  an  equity  of  ^^^'^^  °f » 

,  , .  1       •       1  n  ^       J  devise  for  pay- 

reaemption  was  devised  to  an  executor  tor  payment  of  ment  of  debts, 
debts,  it  then  became  legal  assets  ;  because  the  devise  of  ciriing  v.  Lee, 
it  to  the  executor  shewed  the  intention  of  the  testator, 
that  it  should  be  appHed  like  other  assets.     But  where 
the  equity  of  redemption  was  devised  to  trustees,  upon 

I  trust  to  pay  debts,  it  was  equitable  assets. 

I     25.  This  doctrine  has  been  altered  :  and  it  is  said  to  Toiler  Exec. 

' ,  B  3  c  9 

I  be  now  established,  that  a  devise  to  a  mere  executor 
shall  bear  the  same  construction  as  a  devise  to  a  trustee  : 
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that  there  is  no  reason  to  suppose  the  testator's  meaning 
to  be  different  in  the  one  instance  from  the  other :  that 
even  in  the  case  of  a  mere  power,  on  the  part  of  the 
executor,  to  sell,  the  descent  seems  to  be  broken,  inas- 
much as  the  vendee  is  in  by  the  devisor;  but  that, 
whether  the  descent  in  such  case  be  broken  or  not,  the 
assets  shall  be  equally  equitable.  In  short,  that  if  the 
real  estate  be,  by  any  means,  given  to  the  executor,  the 
produce  of  it.  When  sold,  shall  hot  be  applied  in  a 
course  of  administration,  but  be  distributed  as  equity 
prescribes. 

26.  An  equity  of  redemption  being  alienable  and 
devisable,  it  follows  that  all  those  who  derive  an  interest 
from  the  mortgagor  by  purchase  or  devise  may  redeem 
the  mortgage.  Where  an  equity  of  redemption  is  not 
disposed  of  by  the  mortgagor  in  his  lifetime,  or  by  his 
will,  his  heir  becomes  entitled  to  it.  And  it  has  been 
stated,  that  if  the  descent  be  customary,  the  equity  of 
redemption  will  go  according  to  the  custom. 

27.  Any  subsequent  incumbrancer  may  redeem  a 
mortg*age;  such  as  a  judgment  creditor.  But  if  the 
mortgage  be  of  a  term  in  gross,  the  judgment  creditor 
must  sue  out  a  writ  of  execution,  before  he  brings 
his  bill  to  redeem  ;  for,  till  execution,  a  judgment  is  not 
a  lien  on  a  term  for  years. 

28.  A  creditor  by  statute  has  been  allowed  to  redeem 
a  mortgage,  after  a  decree  of  foreclosure.  ^ 

29.  A  bill  was  brought  by  the  cognizee  of  a  statute^ 
acknowledged  by  the  mortgagor,  to  redeem  a  mort- 
gage, after  a  decree  of  foreclosure.  The  defendant 
pleaded  the  decree  of  foreclosure ;  that  the  statute  was 
acknowledged  after  the  mortgagee's  bill  was  filed ;  that 
the  mortgagee  had  no  notice,  and  had  made  proper 
parties  at  the  filing  of  his  bill. 

Mr.  Vernon  said,  if  an  incumbrancer  lies  by,  and 
suffers  the  mortgagee  to  obtain  a  decree  of  foreclosure, 
though  he  is  not  bound  by  the  decree,  because  not 
made  a  party;  yet  if  he  afterwards  brings  a  bill  to 
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Tedeem,  he  shall  not  be  at  liberty  to  except  to  iht 
accounts  stated  by  the  Master^  but  shall  pay  the  whole 
upon  his  redemption. 

Lord  Harcourt  said — ''  This  is  a  recent  foreclosure  ; 
let  the  plaintiff  redeem,  upon  payment  of  what  is  due, 
with  costs." 

30.  In  the  case  of  a  mortgage  for  a  term  of  years,  if  Adowrcss, 
the  widow  be  endowed  of  a  third  of  the  reversion,  she  {gM^b^y  thJ 
may  redeem  the  mortgage  ;  and  hold  the  lands  till  she  is  curtesy. 
r^aid  two  thirds  of  the  money  she  has  advanced. 

31.  A  woman  entitled  to  a  jointure  out  of  lands  that 

are  in  nwrtgage  may  also  redeem,  as  appears  from  a  Howard  r. 
case  which  has  been  already  stated.  ^"^'  *^'  * 

32.  A  tenant  by  the  curtesy  may  also  redeem  a  mort- 
gage, and  hold  the  lands  till  he  is  repaid  what  he  had 
advanced. 

33.  The  crown  may  redeem  a  mortgage  on  an  estate  The  crown, 
forfeited  by  the  outlawry  of  the  mortgagor  for  high 
treason. 

34.  Sir  Roger  Strickland,  having  made  a  mortgage  Att.-Gencrai 
of  his  estate,  was  afterwards  indicted  and  outlawed  for  4  Bro.  Palri. 
high  treason.     The  Attorney  General  thereupon  ex- 
hibited a  bill  in  the  Court  of  Exchequer,  to  discover 

the  consideration  of  the  mortgage,  what  was  due  upon 
it,  praying  that  the  crown  might  redeem,  if  any  thing 
was  due. 

The  Court  directed  several  issues  to  be  tried  relative 
to  the  consideration  of  the  mortgage.  Upon  trial,  ver- 
dicts were  found  in  favour  of  the  mortgagee  :  but  these 
verdicts  were  so  general,  that  application  was  made,  on 
behalf  of  the  crown,  for  a  new  trial.  This  was  not 
only  refused;  but  the  Court,  on  hearing  the  cause  upon 
the  equity  reserved,  ordered  the  information  to  stand 
dismissed. 

On  an  appeal  to  the  House  of  Lords,  this  decree  was  ^"^^  Pawictt 
reversed,  and  the  Attorney  General,  on  behalf  of  the  Hard.  465. ' 
crowti,  was  admitted  to  redeem. 

35.  It  is  a  maxim^  that  he  who  wilLfave  eqiiitv  must  ^^o^ver  re- 

i.       J  deems  mj^st  do 

equity. 
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himself  do  equity ;  in  consequence  of  which  it  has 
been  long  estabUshed^  that  when  a  mortgagor  requires 
the  redemption  of  his  estate,  he  must  in  his  turn  allow 
full  equity  to  the  mortgagee. 

36.  A  person  borrowed  money  upon  mortgage,  and 
afterwards  borrowed  more  money  from  the  same  person 
upon  bond  ;  the  mortgage  was  forfeited.  The  Court 
said,  although  there  was  no  special  agreement  proved 
in  the  case  that  the  land  should  stand  as  a  security  for 
the  bond  debtj  yet  the  mortgagor  should  not  redeem 
without  paying  both. 

37.  This  doctrine  was  however  soon  altered ;  and 
it  is  said  by  Mr.  Vernon,  and  agreed  to  by  the  Court, 
in  Trin.  1715.  that  if  a  man  had  a  debt  owing  to  him 
by  mortgage,  and  another  on  bond  from  the  same  per- 
son, he  could  not  tack  them  together  against  the  mort- 
gagor; but  would  be  let  in  to  a  redemption  on  pay- 
ment of  the  mortgage  money  only. 

38.  It  has  however  been  always  held,  that  the  rule 
applies  to  the  heir  at  law  of  the  mortgagor,  who  can- 
not redeem  a  mortgage  made  by  his  ancestor,  without 
paying  off  the  money  due  on  bond;  because,  upon  the 
ancestor's  death,  the  bond  becomes  the  heir's  own  debt. 

39.  The  same  rule  has  been  adopted  in  the  case  of 
mortgages  for  terms  of  years.  Thus  if  the  executor  of 
the  mortgagor  brings  a  bill  to  redeem,  he  must  pay 
both  the  mortgage  money  and  the  bond  debt. 

40.  Since  the  statute  made  against  fraudulent  de- 
vises, the  devisee  of  an  equity  of  redemption  cannot  re- 
deem without  paying  off  a  debt  upon  bond,  as  well  as 
the  money  due  upon  mortgage ;  because  that  statute 
puts  the  devisee  in  the  same  situation  as  the  heir. 

41.  If  a  person  first  lends  money  upon  bond,  and 
afterwards  takes  an  assignment  of  a  mortgage,  he  ha* 
the  same  equity  against  the  mortgagor  and  his  heirs,  to 
have  both  debts  paid. 

42.  If  part  of  the  money,  originally  secured  by  a 
mortgage^  be  paid  off,  and  a  farther  sum  is  borrowed 
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from  the  same  parties^  upon  a  defective  security, 
no  redemption  will  be  g-ranted  unless  both  sums  are 
paid. 

43.  Husband  and  w  ife  mortj^ged  the  wife's  land  by  Reason  r. 
fine  for  400/.,  and  the  mortgage  was  forfeited.     The  fvem.'lL' 
husband  paid  olf  part  of  the  mortgage  money,  but  after-  '^^^'^^  ^^  ^^• 
wards  borrowed  it  back  again.     Decreed  that  the  mort- 
gagee having  the  estate  in  law  in  him,  by  the  forfeiture 

of  the  mortgage,  he  should  hold  the  land  against  the 
heir  of  the  wife,  until  the  whole  money  w  as  paid, 

44.  This  privilege  is  only  allowed  against  the  mort-  i  Ves.  S7. 
gagor,  his  heir  or  devisee  ;  not  against  a  purchaser  or 
assignee  of  the  equity  of  redemption,  who  may  redeem 
without  dischars:ino'  a  bond  debt  due  to  the  morto:ag'ee  : 
because  the  lands,  in  the  hands  of  the  alienee,  can  be 
charged  with  nothing  but  what  is  an  immediate  lien 
thereon,  which  the  bond  is  not. 

45.  A.,  seised  in  fee  of  lands,  made  a  mortgage  to  Coieman  v. 
B.  for  100/.,  afterwards  borrowed  100/.  more  of  B.  wms^r-s.' 
upon  bond,  and  died.     The  heir  at  law  conveyed  the  ^[J^'^"<^^a- 

(  inheritance  and  equity  of  redemption  to  trustees,  in 
trust  for  the  payment  of  all  the  bond  and  simple  con- 
tract debts  of  his  father,  equally ;  after  which  the 
trustees  brought  their  bill  to  redeem  against  B.,  who 

!  insisted  on  being  paid  his  debt  by  bond,  as  well  as  that 

'  by  mortgage. 

It  was  decreed,  that  though  the  heir  must  have  paid 

.  the  bond  debt,   before  he  was  allow  ed  to  redeem,  be- 

I cause  it  became  his  debt  on  the  death  of  his  ancestor;  Bayly*. Rob- 
yet  it  could  not  be  said  to  be  due  from  the  assignee  of  cha.  89?"  '"^ 

,the  heir,  the  bond  being  no  lien  upon  the  laud. 

46.  A  settlement  was  made  by  a  fatiier  on  the  mar-  Tronghton ». 
jriage  of  his  son,  with  a  covenant,  that  it  should  be  free  i  ves.  86.  * 
jfrom  incumbrances  ;  in  consideration  of  which  the  son 
covenanted  to  reconvey  part  of  the  estate,  after  the 
father's  death,  or  to  pay  300/.  to  such  person  as  the 

father  should  appoint.     The  father  created  an  incum- 
brance of  300/.  by  mortgage;  afterwards  appointed  300/. 

VOL,  II.  K 
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to  his  daughter,  and  died.  The  son  brought  a  bill  to 
have  the  estate  disencumbered  of  that  mortgage ;  also 
to  have  a  bond  of  the  father's  to  the  mortgagee  de- 
livered up,  and  discharged  out  of  the  assets  of  the 
father. 

Lord  Hardwicke  said,  the  plaintiflf  had  a  plain  equity 
to  have  the  estate  disencumbered  of  the  mortgage 
brought  on  it,  in  fraud  of  the  marriage  settlement. 

As  to  the  bond,  where  the  mortgagor  of  an  estate, 
either  before  or  after  the  marriage,  contracted  another 
debt  with  the  mortgagee,  for  which  he  gave  a  bond, 
and  died,  and  the  equity  of  redemption  descended  to 
the  heir  at  law,  a  court  of  equity  would  permit  the 
mortgagee  to  tack  the  bond  to  the  mortgage,  because 
otherwise  it  would  cause  an  unnecessary  circuity  ;  and 
the  heir  at  law  was  debtor  for  both.  But  where  the 
person  claiming  the  equity  of  redemption  was  a  pur- 
chaser for  a  valuable  consideration,  there  was  no  right 
to  tack  the  bond  to  the  mortgage,  because  the  estate 
was  not  liable  to  the  bond  debt. 

Though  the  plaintiff  was  entitled  to  be  indemnified, 
as  against  the  father,  for  what  he  was  bound  to  pay  by 
the  father's  bond  ;  yet  he  was  entitled  only  out  of  the 
father's  assets. 

47.  If  there  are  several  incumbrances  on  an  estate, 
and  a  prior  incumbrancer  claims  a  debt  secured  by 
bond,  he  will  not  be  allowed  to  add  it  to  his  mortgage ; 
but  it  will  be  postponed  to  all  real  incumbrances,  whe- 
ther by  mortgage,  judgment,  or  statute.  For  the  bond 
is  no  charge  on  the  estate :  nor  has  he  the  same  equity 
against  a  subsequent  incumbrancer,  as  against  an  heir 
at  law  ;  who  is  liable  to  the  bond,  if  he  has  assets. 
Morrettr.  48.  A  Creditor,    by  judgment,  in  1698,  for  600/., 

Pa8ke,2Atk.  ^omes  to  an  account  in  1707  with  the  conusor,  and 
settles  the  remainder  due  upon  the  judgment  at  420/.  ; 
and  then  takes  a  mortgage  in  fee  for  that  sum,  as  a  col- 
lateral security  to  the  judgment.  One  Saunders,  an  at- 
torney, in  1716,  takes  an  assignment  of  this  mortg-age. 
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in  which  there  is  a  recital,  that  90/.,  the  consideration 
of  the  assignment,  was  then  the  full  worth  of  the  es- 
tate :  and  the  assignment,  likewise,  was  made  at  a  time 
when  there  was  a  suit  depending  between  particular 
creditors,  upon  several  other  estates  of  the  mortgagor, 
in  conjunction  with  judgment  creditors  at  large,  and 
the  representatives  of  the  mortgagor.  Saunders  was 
in  possession,  too,  of  another  mortgage  in  1688,  upon 
the  same  estate  as  was  subject  to  the  judgment  in  1698, 
and  the  mortgage  in  1707. 

Lord  Chancellor — "  Saunders  shall  not  be  allowed 
to  tack  the  two  mortgages  together,  viz.  that  in  1688, 
and  the  other  in  1707,  so  as  to  defeat  intermediate  in- 
cumbrances between  the  years  1688  and  1698;  and  yet 
the  mortg-age  in  1707  shall  have  relation  back  to  the 
judgment  in  1698;  and,  by  consolidating  them  together, 
shall  entitle  Saunders  to  receive  the  ium  due  upon  that 
judgment  prior  to  creditors  after  the  year  1698:  but 
as  to  money  reported  dae  since  the  year  1707,  Saun- 
ders is  to  be  paid  only  in  priority  to  creditors  subse- 
quent to  1707. 

''  The  rule  of  the  Court,  as  to  prior  incumbrancers 
taking  in  a  subsequent  incumbrance,  so  as  to  tack  it  to 
the  prior,  is,  where  he  is  a  bond  fide  purchaser  of  the  FtrfeCks. 
puisne  incumbrance,  without  notice  of  intermediate 
ones:  but  here  the  puisne  incumbrance  was  bought 
in  while  there  was  such  a  lis  pendens  as  will  make 
Saunders  a  purchaser  with  notice. 

"  The  words  in  the  recital  of  the  assignment  of  the 
i  mortgage  in  1716,  that  90/.,  the  consideration  money, 
was  the  full  worth  of  the  estate  at  that  time,  naturally 
imply,  that  there  were  other  immediate  incumbrances  ; 
and,  therefore,  to  give  Saunders  the  benefit  of  tacking 
both  mortgages,  would  be  contrary  to  his  own  inten- 
tions ;  for,  at  the  time  he  took  the  assignment  of  this 
puisne  incumbrance,  he  must  know  the  estate  was 
worth  no  more,  from  the  very  words  of  the  recital. 

' '  If  a  prior  mortgagee  takes  an  assignment  of  a  third 
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mortage,  as  a  trustee  only  for  another  person^,  he  shall 
not  be  allowed  to  tack  the  two  mortgages  together^  to 
the  prejudice  of  intervening  incumbrancers.  If  this 
was  permitted^  a  mere  stranger  purchasing  the  third 
mortgage,  by  declaring  he  bought  it  in  trust  only  for 
the  first  mortgagee,  might  tack  both  together,  and  de- 
feat all  the  other  incumbrancers. 

''  The  reason  why  a  mortgage  may  be  tacked  to  a 
judgment  is  this,  because  the  judgment  creditor,  by 
virtue  of  an  elegit,  may  bring  an  ejectment,  and  hold 
upon  the  extended  value ;  and,  as  he  has  the  legal  in- 
terest in  the  estate,  the  Court  will  not  take  it  from  him : 
but  this  holds  only  where  the  same  person  has  both 
judgment  and  mortgage  in  the  same  right,  and  not 
where  he  has  the  judgment  in  his  own  right,  and  the 
mortgage  in  another  right,  as  a  trustee  only. 

''  Where  there  is  a  prior  mortgagee  who  has  a 
puisne  incumbrance,  a  second  mortgagee  shall  not  re- 
deem the  prior,  without  redeeming  the  puisne  at  the 
same  time  ;  and  the  reason  is,  because  the  legal  estate 
is  in  the  first  mortgagee  ;  and  this  Court  will  not  take 
away  that  benefit  from  him,  provided  he  had  no  notice 
of  the  second  at  the  time  he  bought  in  the  puisne  one. 

''  Where  a  prior  incumbrancer,  by  mortgage,  judg- 
ment, or  statute  staple,  has  a  bond  likewise  from  the 
mortgagor,  the  mortgagor,  in  his  lifetime,  may  redeem 
the  mortgage,  &c.  without  paying  off  the  bond  debt : 
otherwise  as  to  the  heir  at  law,  because  the  moment  he 
redeems  the  estate,  it  shall  be  assets  in  his  hands ;  and, 
for  this  reason,  the  Court  compels  him  to  discharge  the 
bond  as  well  as  the  mortgage. 

^'  Where  there  are  several  incumbrancers  upon  an 
estate,  as  in  the  present  case,  and  the  prior  incum- 
brancer has  a  bond  likewise,  he  cannot  insist  upon 
being  paid  both,  which  would  be  a  prejudice  to  the 
puisne  incumbrancers  :  but  his  bond  shall  be  post- 
poned to  all  other  incumbrancers,  whether  by  mort- 
gage, judgment,  or  statute  staple  ;  for  he  has  not  the 
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same  equity  against  a.  puisne  incumbrancer  as  a^inst 
an  heir  at  law^  who  is  liable  in  respect  of  assets. 

'^'^An  agent,  trustee,  heir  at  law,  or  executor,  pur- 
chasing a  puisne  incumbrance,  as  against  another  in- 
cumbrancer, shall  be  paid  no  more  than  what  he  gave 
for  this  incumbrance  ;  otherwise  as  to  a  prior  creditor, 
who  bond  fide  buys  in  a  j9Zf/sne  incumbrance,  though  he 
did  not  give  the  full  value  for  it.  The  rule  is  laid  down 
genei'ally,  indeed,  by  Lord  Chancellor  Jeffreys,  in  the 
case  of  Williams  v.  Springfield,  as  well  with  regard  to 
creditor  and  creditor,  as  to  trustees,  heir  at  law,  or  exe- 
cutor :  but  I  cannot  say  that  I  remember  any  decree  in 
this  Court,  subsequent  to  this  case,  where  it  has  been 
laid  down  as  a  general  rule,  but  has  been  much  more 
narrowed  since  ;  and  holds  only,  as  I  observed  before, 
with  regard  to  agent,  trustee,  heir  at  law,  or  executor." 

49.  In  a  subsequent  case  the  question  was,  whether  b**™*"**^. 
a  mortgagee,  who  lent  a  further  sum  upon  bond,  should  63o. 
be  allowed  to  tack  it  to  his  mortgage  ;  in  preference  to 
other  creditors,    under  a  trust  for  payment  of  debts, 
created  by  the  will  of  the  mortgagor. 

Lord  Hardwicke  said  he  had  considered  this  case  ; 
j   and  was  inclined  to  think  the  mortgagee  should   not 
!   be  allowed  to  tack  the  bond  to  the  mortara^e,  with  re- 
1  gard  to  the  heir  of  the  mortgagor.     The  reason  why  he 
should  not  redeem  the  mortgage,  without  paying  the 
bond  likewise,  was  to  prevent  a  circuity,  because  the 
moment  the  estate  descended  upon  him,  it  became  as- 
sets in  his  hands,  and  liable  to  the  bond.     A  devisee 
too  of  the  mortgaged  premises,  for  his  own  benefit,  was 
subject  to  the  same  rule,  since  the  statute  of  fraudulent 
I  devises,   made  in   favour  of  bond  creditors.     But  this 
j  was  a  devise  in  trust  for  payment  of  debts,  and  the  de- 
i  scent  was  consequently  broke  ;  so  that  he  was  of  opi- 
I  nion  the  mortgagee  could  have  no  priority,  with  regard 
to  his  bond :  but  as  to  that,  must  come  in  pro  rata, 
with  the  rest  of  the  creditors,  under  the  trust.     But  if 
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the  counsel  for  the  mortgagee  had  an  inclination  to  be 
heard  on  this  point,  it  should  stand  over. 

The   Attorney-General,    who   was   counsel   for  the 
mortg-agee,  said,  he  thought  the  point  was  too  strong 
against  his  client  to  be  maintained  ;    and  the   Court 
thereupon  made  an  immediate  decree  accordingly. 
Lowtbianr.  30.  Upon  further  directions  the  only  question  was, 

R.  1C2.'  '  whether  Mr.  Carforth,  a  creditor  by  mortgage  of  An- 
drew Whelpdale  deceased,  and  also  a  bond  creditor 
for  1,834/.  Ss.  should  tack  his  bond  debt  to  his  mort- 
gage, against  other  specialty  creditors. 

Lord  Thurlow — '^'^The  only  reason  why  the  mort- 
gagee can  tack  his  bond  to  his  mortgage  is  to  prevent 
a  circuity  of  suits  :  it  is  solely  matter  of  arrangement 
for  that  purpose;  for,  in  natural  justice,  the  right  has 
no  foundation.  The  principle  explains  the  rule,  and 
therefore  it  can  go  no  further.  The  creditors,  having 
another  specific  security,  cannot  give  him  in  justice 
fiam^rtoBV,  any  priority  for  a  lien  that  is  subsequent.  There  being 
jISm's/  ^^^  ^^  foundation  in  justice,  the  only  question  is,  whether 
the  Court  is  in  the  practice  of  doing  it ;  and  it  has  not 
done  it  in  any  case  but  that  of  the  heir,  and  merely  to 
prevent  circuity." 

51.  It  has  been  long  settled,  that  where  a  man  makes 
two  several  mortgages,  of  two  several  estates,  to  the 
same  person  ;  and  one  of  them  proves  defective  in  title 
or  value  ;  neither  the  mortgagor  nor  his  heir  will  be 
admitted  to  redeem  one,  without  the  other. 
Margrave  tf.  '{  52.  The  plaintiff's  bill  was  to  redeem  a  mortgage 
2  vSSz.  made  by  his  father  to  the  defendant,  who  by  his  an- 
swer insisted  that  the  plaintiff's  father  had  made  him 
two  several  mortgages  of  several  lands ;  that  the  plain- 
tiff endeavoured  to  defeat  him  of  one  of  thQse  mort- 
gages by  reason  of  an  entail,  and  hoped  that  in  equity 
he  should  redeem  both  or  neither. 

Per  Curiam — He  shall  redeem  both  or  neither ;  and 
so  if  one  mortgage  had  been  deficient  in  value,  and 
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the  other  mortg;ag;e  had  been  worth  more  than  the 
money  lent  upon  it,  the  heir  should  not  have  been  ad- 
mitted to  redeem  the  one  without  the  other. 

53.  The  plaintiff,  as  assignee  of  a  bankrupt^  brought  Pop«^'- 
his  bill  to  redeem  a  mortgage  of  the  manor  of  N.  made  2Vem.'286* 
by  the  bankrupt  to  the  defendant.     The  defendant  by 

his  answer  insisted  that  he  first  lent  the  bankrupt  200/. 
on  a  mortgage  of  a  imrticular  tenement;  and  afterwards 
lent  him  oOOZ.  on  a  mortgage  of  the  manor  of  N.  which 
was  of  better  value  than  the  money  due  :  but  the  first 
mortgage  was  deficient  in  point  of  value.  Per  Curiam 
— If  the  plaintiff  will  redeem  one,  he  shall  redeem  both. 

54.  Lord  Hardwicke  appears  not  to  have  considered  Ex  parte 
this  case  as  an  authority.     But  in  Ambler's  Reports  ' 
the  case  of  Titley  v.  Davis,  before  Lord  Hardwicke^ 

is  cited,  where  two  estates  were  separately  mortgaged 
to  the  same  person,  by  one  and  the  same  deed.  The 
purcliaser  of  the  equity  of  redemption  of  one  of  the 
estates  brought  a  bill  to  redeem  the  estate  which  he 
had  bought ;  and  held  by  the  Master  of  the  Rolls  that 
he  was  not  entitled  to  redeem  one  only,  but  must  re- 
deem both  ;  and  the  decree  affirmed  by  Lord  Hardwicke. 
Also  the  case  of  Tribourg  t\  Lord  Pomfret  and 
Wilkins,  at  the  Rolls,  16  July  1773.  The  plaintiff  had 
two  distinct  mortgages,  upon  two  different  estates,  made 
by  the  defendant  Wilkins,  by  different  instruments. 
Lord  Pomfret  had  a  second  mortgage  upon  one  of  the 
estates  only — Bill  to  be   redeemed  by  Lord  Ponifret  wiiUer.Lngs, 

,    -t,^.,,  .  n  ,  2  Eden  788. 

and  VVilkms,  or  to  foreclose. 

SirT.  Sewell,  M .  R.  decreed  Lord  Pomfret  to  re-  R?*"  soiey, 

1  ,       ,  2  Black.  R.726. 

deem  both  mortgages,  or  to  stand  foreclosed. 

55.  In  a  modern  case  Lord  Alvanley,  when  Master  Jones r.smitb, 
of  the  Rolls,  said,  that  if  two  separate  estates  were      ^^""' 
mortgaged,  by  which  he  understood  the  legal  estate 
absolutely,    and   at    law   irredeemably  conveyed,   the 

Court  of  Chancery  would  not  interpose  in  favour  of 
the  redemption  of  one,  without  the  redemption  of  both. 
Pope  V.  Onslow,  followed  by  two  modern  cases,  had 
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settled  the  point,  that  as  against  the  mortgagor  or  his 
assigns,  and  therefore  he  must  suppose  against  all  cre- 
ditors ;  if  there  were  two  legal  mortgages,  which  at  law 
ircson  f  Donn,  ^yerc  becomc  absolute  (for  that  must  be  the  principle) 

2Cox.  R..425.  ^      ,  ,  1  1      / 

the  mortfi-aaee  should  insist  on  being:  redeemed  as  to 


both. 


No  precise 
time  is  fixed 
for  redemp- 
tion. 


But  twenty 
j'ears'  pos- 
session is  a 
bar. 


Tit.  31. 


Clapliam  v. 
Bowyer,  1  Cb. 
Rep.  28(j. 
Pearson  v. 
I'ulley,  1  Clia. 
Ca.  102. 


or  neither  ;   and  that  Lord  Kenyon  had  acted 
upon  this  doctrine. 

56.  With  respect  to  the  time  within  which  a  redemp- 
tion of  a  mortgage  is  allowed,  the  courts  of  equity  have 
not  established  any  positive  general  rule,  when  the 
length  of  possession  of  the  mortgagee  shall  bar  the 
mortgagor's  right  of  redemption  ;  as  they  consider  that 
lands  are  usually  mortgaged  for  much  less  than  their 
real  value,  and  that  when  a  mortgagee  receives  his 
principal,  interest,  and  costs,  he  cannot  complain  of  any 
injury. 

57.  It  being  however  extremely  difficult  for  a  mort- 
gagee, who  has  long  been  in  possession,  to  make  out 
an  exact  account  of  the  profits  he  has  received,  the 
Court  of  Chancery  has  laid  it  down  as  a  rule,  by  analogy 
to  the  statute  of  Limitations,  21  Jac.  1.  that  where  the 
mortgagor  has  suffered  the  mortgagee  to  continue  for 
twenty  years  in  the  quiet  and  uninterrupted  possession 
of  the  lands  mortgaged,  the  right  of  redemption  shall 
be  presumed  to  be  abandoned. 

58.  In  13  Cha.  2.  upon  a  claim  of  redemption,  it  was 
pleaded  that  twenty  years  had  elapsed  since  the  mort- 
gage had  been  forfeited;  and  that  the  land  had.  de- 
scended to  the 
sold  it.     The  plea  was  held  good. 


heir  at  law  of  the  mortgagee  who  had 


Wliite  V.  Ewer, 
2  Vent,  340. 


59.  In  29   Cha.  2.   upon 


a  re-hearing 


As'gas  V. 

Pickerell, 

3Atk.225. 


before  Lord 

Keeper  Bridgeman,  assisted  by  Vaughan  and  Turner, 
Justices,  concerning  the  redemption  of  a  mortgage, 
made  upwards  of  forty  years  before ;  the  Lord  Keeper 
declared  that  he  would  not  relieve  mortgages  after 
twenty  years ;  for  that  the  statute  21  Jac.  c.  16.  did 
adjudge  it  reasonable  to  limit  the  time  of  one's  entry  to 
that  period  ;  and  though  .matters  in  equity  were  to  be 
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governed  by  the  course  of  the  Court,  it  was  best  to 
square  the  rules  of  equity  as  near  the  rules  of  reason 
and  law  as  might  be. 

60.  Although  there  be  a  decree  to  redeem  and  ac- 
count ;  yet  if  it  be  not  prosecuted  within  twenty  years, 
no  redemption  will  be  allowed. 

61.  Mr.  St.  John  mortgaged  certain  lands  in  1639  %\^^y- 
to  Sir  Richard'Holford,  who  entered  into  possession  of  ^  Vem.  418. 
them.     In  1663  a  bill  was  brought  by  the  mortgagor 

for  redemption,  and  a  decree  obtained  to  redeem  :  but 
he  dying,  the  suit  was  revived  by  his  three  daughters ; 
and  in  1672  another  decree  was  obtained  to  account. 
The  plaintiff  having  purchased  from  the  daughters  of 
St.  John  several  estates — amongst  the  rest,  their  equity 
of  redemption — brought  his  bill  in  1700  to  redeem  ; 
which  was  dismissed. 

62.  The  Court  of  Chancery,  in  further  imitation  of  Exceptions. 
the  statute  of  Limitations,  has  determined  that  where  ^  a  disabuuy. 
the  neglect  to  claim  a  redemption  has  arisen  from  in- 
fancy, coverture,   imprisonment,  or  absence   from  the 
realm  ;  a  possession  of  twenty  years  shall  not  operate 
as  a  bar  to  the  redeeming  a  mortgage. 

^S.  Alice  Cornel  being  seised  in  fee  of  copyhold  sySsli'cha. 
lands,  she  and  her  husband  mortgaged  them  to  Doctor  ^^p-  ^^^• 
Mountford  for  30/.  The  premises  being  forfeited  by 
nonpayment  of  the  mortgage  money.  Doctor  Mount- 
ford  took  possession  thereof;  and  disposed  of  them  to 
his  wife  for  life,  the  reversion  to  the  defendant.  Alice 
Cornel  lived  twenty-six  years  after  the  mortgage  was 
made,  and  then  died,  leaving  the  plaintiff  her  son  and 
heir,  who  brought  his  bill  to  redeem. 

The  defendant  insisted  that  the  plaintiff  ought  not  to 
redeem  the  mortgage,  being  of  such  long  standing,  and 
the  premises  having  been  conveyed  away  to  a  stranger. 
A  redemption  was  notwithstanding  decreed,  on  ac- 
count of  the  coverture  of  Alice  Cornel. 

64.  Where  twenty  years  have  elapsed  after  the  mort- 
gagee's entering  into  possession^  and  the  time  has  be- 


Tit.  31.  c.  2. 
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Vide  Tit.  31. 
C.2. 

Knowles  v. 
Spcnce,  1  Ab. 
Eq.  315. 


Jenner  v. 
Tracey,  cited 
3  P.  Wms. 
287.  n. 
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gun  to  run  against  the  ancestor,  no  legal  disability  in 
the  heir  will  have  miy  effect. 

65.  The  plaintiff's  father  had  mortgaged  the  estat^ 
in  question  in  1686.  Ten  years  after,  this  mortgage 
was  assigned  over  to  the  defendant,  who  by  agree- 
ment was  then  let  into  possession,  and  had  continued  so- 
ever since. 

The  mortgagor  had  been  several  years  dead,  leaving; 
the  plaintiff's  father,  his  eldest  son  and  heir,  of  full  age, 
who  died  in  1714,  leaving  the  plaintiff,  his  son  and  heir,  " 
about  twelve  years  of  age,  who  brought  his  bill  for  an 
account,  and  to  be  let  in  to  a  redemption  of  the  estate^  (| 
of  which  the  defendant  had  been  in  possession  thirty- 
three  years,  so  that  he  was  greatly  overpaid  both  his 
principal  and  interest. 

Lord  King  dismissed  the  bill ;  and  ordered  it  to  be 
entered  down  as  one  of  the  reasons  of  such  dismissal, 
that  the  plaintiff  had  no  remedy,  by  ejectment  at  law, 
to  recover  the  possession ;  being  barred  by  the  statute 
of  Limitations  ;  and  he  thought  that  a  reasonable  guide 
for  a  court  of  equity  to  follow  ;  and  though  the  plain- 
tiff was  an  infant  at  his  father's  death,  yet  the  twenty 
years  had  elapsed  before,  when  there  was  no  infancy ; 
and  therefore  would  afterwards  run  against  infants. 

Q6.  On  a  demurrer  to  a  bill  to  redeem  a  stale  mort- 
gage, where  the  mortgagee  appeared  by  the  bill  to 
have  been  in  possession  above  twenty  years,  the  Court 
held,  the  defendant  need  not  plead  the  length  of  time, 
but  might  demur;  that  no  redemption  should  be  al- 
lowed in  such  case,  unless  there  was  an  excuse  by  rea- 
son of  imprisonment,  infancy,  or  coverture,  or  b 
having  been  beyond  sea;  and  not  by  having  ab- 
sconded, which  was  an  avoiding  or  retarding  of  justice, 
That  there  did  not  seem  to  be  any  certain  time  when 
the  length  of  possession  of  the  mortgagee  should  bar 
the  mortgagor's  right  of  redemption :  but  as  twenty 
years  would  bar  an  entry  or  ejectment;  abstracting 
from  tlie  excuses  above  mentionedj  there  was  the  same 
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reason  for  allowing  it  to  bar  a  redemption.     The  de- 
murrer was  allowed  by  Lord  King. 

67.  The  same  rule  was  a<jreed  to  in  another  case  by  Belch  r.Har- 

=>  ....      vey,  SP.Wms. 

Lord  Talbot ;  who  likewise  declared  it  to  be  his  opi-  287.  n. 
nion^  thoug-h  the  case  was  afterwards  compromised, 
that  whereas  the  Court  of  Chancery  had  not  in  gene- 
ral thought  proper  to  exceed  twenty  years,  where  there 
was  no  disability,  in  imitation  of  the  first  clause  of  the 
statute  of  Limitations ;  so,  after  the  disabihty  removed, 
the  time  fixed  for  prosecuting-,  in  the  proviso,  which 
was  ten  years,  ought  in  hke  manner  to  be  observed. 

68.  x\.s  the  difficaltv  of  accounting  is  the  principal  ir.  where  an 

•'  11  account  has 

reason  that  courts  of  equity  will  not  allow  a  mortgage  b«ca  settled. 
to  be  redeemed,  after  the  mortgagee  has  been  twenty 
years   in  possession ;  when  that  objection  is  removed, 
by  an  account  having  been  settled  within  twenty  years, 
the  right  of  redemption  will  be  thereby  preserved. 

69.  The  bill   was   to   redeem  a  mortw-aare   made  in  Proctor  r. 

°    °  Cowper, 

1642.  The  mortgagee  entered  in  16aO :  three  de-  2Vem.377. 
scents  on  the  defendant's  part,  and  four  on  the  part  of 
the  plaintiff;  yet  the  length  of  time  being  answered  for 
the  greatest  part,  by  infancy  or  coverture,  and  foras- 
much as  in  1686  a  bill  was  brought  by  the  mortgagee 
to  foreclose,  and  an  account  then  made  up  by  the  mort- 
gagee, the  Court  decreed  a  redemption,  and  an  ac- 
count, from  the  foot  of  the  account  in  1686. 

70.  A  mortgage,  after  forty  years'  possession  in  the  Conway  r. 
mortgagee,  was  held  to  be  redeemable  upon  the  foot  5  m^ol^Pari. 
of  a  stated  account,  with  an  agreement  for  turning  in-    ^  ^^  * 
terest  into  principal;  and  the  decree  was  affirmed  by 

the  House  of  Lords. 

71.  Length  of  time  was  insisted  on  by  the  defendant  Anon.2Atk. 
as  a  bar  to  the  redemption  of  a  mortgage,  sought  by  the  ^^^' 
plaintiffs  bill,  it  being  twenty-nine  years  old. 

Lord  Hardwicke  said,  he  was  not  for  encourasina:  re- 
demption  of  mortgages  of  very  long  standing :  but  then 
the  Court  must  not  wink  so  hard  as  not  to  allow  it  in 
any  case.  There  was  a  pretence  of  coverture^  which  was 
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no  excuse,  because  if  a  woman  became  afterwards  dis- 
covert, the  statute  of  Limitations  would  run  from  that 
time ;  and  though  she  should  marry  again,  it  would  run 
after  the  second  marriage. 

The  next  excuse  was,  that  there  was  a  tenancy  by 
the  curtesy :  but  there  would  be  no  bounds  to  a  re- 
demption, if  that  was  an  excuse ;  no  mortgagee  could 
ever  be  quieted  in  the  possession  ;  for  it  was  of  no  con- 
sequence to  the  mortgagee,  who  had  the  equity  of  re- 
demption ;  if  they  did  not  make  use  of  that  right,  they 
should  be  barred. 
Barron ».  But  though  the  mortgage  was  in  1718,  in  this  case; 

Martin,  19 Yes.  ^^^  ^^  longer  than  1730,  (twelve  years)  the  clerk  to  the 
solicitor  for  the  m6rtgagor  had  actually  settled  an  ac- 
count of  what  was  due  for  principal  and  interest,  in 
order  to  pay  off  the  mortgage  :  and  though  no  further 
proceedings  had  been,  yet  that  should  save  the  right  of 
redemption. 
III.  wiiere  the      '^^'  Any  act  of  the  mortgagee,  by  which  he  acknow- 
feenacknow-    ^^^g^^  ^^  transaction   to  be  still  a  mortgage  within 
ledged.  twcuty  ycars  from  the  time  when  a  bill  is  brought  to 

redeem,  will  preserve  the  right  of  redemption  :  as  if  the 
mortgagee,  by  his  will,  disposes  of  the  money,  in  case 
the  mortgage  be  redeemed. 
Ordew  Smith  '^^'  ^'  ^"  ^^^^  mortgaged  lands  to  J.  S.  for  a  small 
Sei.Ca.in  sum  of  moucy,  by  an  absolute  conveyance  and  defea- 
zance  ;  soon  after  A.'s  necessities  forced  him  to  go 
abroad,  where  he  died,  and  his  heir  knew  nothing  of 
the  mortgage.  In  1702  J.  S.  devised,  that  if  the  mort- 
gage should  be  redeemed,  the  money  should  go  in  a 
particular  manner.  About  sixteen  years  after  the  will, 
a  bill  was  filed  for  redemption,  to  which  was  objected 
the  great  length  of  time  ;  and  that,  by  the  settled  rules 
of  the  Court,  a  mortgage  should  not  be  redeemed  after 
twenty  years. 

Sir  Joseph  Jekyll  held,  that  decreeing  a  redemption 
would  be  no  wrong  or  hardship  to  the  party,  for  he 
would  have  a  greater  interest  than  the  law  then  al- 
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lowed ;  that  the  not  decreeing  a  redemption  would  be 
establishing-  a  very  great  imposition  ;  and  though  abso- 
lute conveyances  and  defeazances  were  formerly  much 
used  in  mortgages,  yet  the  same  was  left  off  as  dan- 
gerous, by  losing  the  defeazance,  which  was  avoided  by 
being:  in  the  same  deed  ;  that  there  was  sufficient  for 
redemption  by  the  declaration  in  the  will,  where  the 
mortgagee  called  it  a  mortgage.  Lord  Commissioner 
Gilbert  was  of  the  same  opinion,  and  a  redemption  was 
decreed. 

74.  In  a  modern  case  Lord  Thurlow  said,  that  a  man  Pcny  r.  Mar». 

1  •  -1  Ml  ,  ,    1-1  ,  ton,  2Bro.R. 

taking  notice  by  a  will,  or  any  other  deliberate  act,  that  397. 

he  is  a  mortgagee,  will  take  the  case  out  of  the  rule,  \\Tiiti°^2  Cox. 

that  a  mortgagor  shall  not  redeem  after  twenty  years.      ^'  ^^* 

75.  Where  the  mortgagee  submits  to  be  redeemed, 
no  length  of  time  will  operate  as  a  bar  to  redemption. 

76.  A  bill  was  broua:ht  to  redeem,  where  the  mort-  Proctor ». 

i_     J    1  •  .  ^  ^  Gates, 

gagee    had  been   in  possession   for  twenty-five  years.  2Atk.  140. 
The  defendant,  as  it  was  a  family  affair,  submitted  to 
be  redeemed,  notwithstanding  the  length  of  time. 

Lord  Hardwicke  said,  he  saw  no  colour  for  redemp- 
tion :  but,  on  the  defendant's  submission,  he  decreed  an 
account  of  what  was  due,  and  directed  the  plaintiff  to  whuing ». 

White, 

pay  the  same  in  six  months  after  the  Master's  report,  Coop.  r.  1. 
whereupon  the  defendants  were  to  convey ;  but,  in  de-  Headiy? 
fault,  the  bill  was  to  be  dismissed  without  costs.  \  3  "*  ^■"* 

77.  Where  no  particular  time  is  appointed  for  the  iv.  where  no 
payment  of  mortgage  money,  as  in  the  case  of  Welsh  plJinted  fe 
mortgages,  a  redemption  will  be  decreed  at  any  time  ;  P*y°^^°*' 
for  it  is  the  duty  of  the  courts,  both  of  law  and  equity, 

to  effectuate  the  agreement  of  the  parties. 

78.  On  a  bill  to  redeem  a  morta^ag-e,  the  defendant  Ord  v.  Hen- 

j  11  .  »    o    ^  ^  ning,  1  Vem. 

demurred,  because  the  mortgage  was  sixty  years  old :  418. 
but  the  demurrer  was  over-ruled,  it  appearing  to  have 
been  agreed  that  the  mortgagee  should  enter  and  hold 
till  he  was  satisfied,  which  was  in  the  nature  of  a  Welsh 
i  mortgage ;  and  in  such  a  case  length  of  time  was  no 
objection. 
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Howell  V.  79    One  Davids  made  a  morto-affe  of  lands  in  Wales 

Price,  Free,  m  .  . 

cha.423.  by  leasc  and  release^  to  one  Reynolds  and  his  heirs^  for 
securing  300^  The  proviso  was,  that  if  Davids,  his 
heirs  or  assig-ns,  should,  at  Michaelmas  1702,  or  any 
Michaelmas  following",  pay  to  Reynolds,  his  heirs  or 
assigns,  the  sum  of  300/.  and  all  arrears  of  rent  or  in- 
terest which  should  be  then  due,  the  conveyance  was  to 
be  void. 

It  was  decreed  that  this  was  in  the  nature  of  a  condi- 
tional purchase,  subject  to  be  defeated  on  payment,  by 
the  mortgagor  or  his  heirs,  of  the  sums  stipulated,  on 
any  Michaelmas-day,  at  the  election  of  the  mortgagor  or 
his  heirs :  so  that  there  was  an  everlasting  subsisting 
right  of  redemption,  descendible  to  the  heirs  of  the  mort- 
gagor, which  could  not  be  forfeited  at  law,  like  other 
mortgages ;  therefore  there  could  be  no  equity  of  re- 
demption, or  any  occasion  for  the  assistance  of  a  court 
of  equity;  but  the  plaintiffs  might,  even  at  law,  defeat 
the  conveyance,  by  performing  the  terms  and  conditions 
of  it ;  which  were  not  limited  to  any  particular  time,  but 
might  be  performed  on  any  Michaelmas-day  to  the  end 
of  the  world. 

80.  This  perpetual  right  of  redemption  may,   how- 
ever, be  lost  by  a  subsequent  agreement. 
Hartpoier.  gl.  Robert  Hai'tpolc,  iu  consideration  of  600/.,  con- 

Pari.  Ca,  267.  veycd  Certain  lands  by  feoffment  to  Oliver  Walsh  in  fee, 
subject  to  redemption,  on  payment  of  the  money,  at  any 
last  day  of  July  or  December. 

By  a  subsequent  deed  Hartpole,  in  consideration  of 
3,300/.,  conveyed  the  premises  in  the  former  deed,  and 
also  other  premises,  to  Walsh;  and  covenanted,  for 
himself  and  his  heirs,  that  whenever  Walsh,  his  heirs  or 
assigns,  should  give  him  eighteen  months'  notice  in 
writing,  requiring  payment  of  the  said  3,300/.  that  then 
Hartpole,  his  heirs  or  assigns,  should  pay  the  said 
S,300/.  within  eighteen  months  after  such  request. 

After  a  period  of  one  hundred  years  had  elapsed, 
the  heir  of  the  mortgagor  filed  a  biU  for  redemption; 
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which  was  dismissed  ;  and  the  decree  of  dismissal  af;- 
firmed  bv  the  House  of  Lords,  upon  the  ground,  I  pre- 
sume, which  is  stated  in  the  printed  reasons ;  that  the 
second  mortgage  deed,  comprising  all  the  mortgaged 
premises,  put  it  in  the  power  of  the  mortgagee  or  his 
representatives  to  ascertain  and  limit  the  time  of  redemp- 
tion, by  demanding  the  mortgaged  money  ;  and  such 
demand  was  admitted  to  have  been  made  by  the  son  of 
the  mortgagee  :  therefore,  from  that  time,  the  mort- 
gage, whatever  it  was  originally,  became  of  such  a  na- 
ture, as  made  the  equity  of  redemption  liable  to  a  fore- 
closure, either  by  a  decree,  or  great  length  of  time. 

S2.  Where  lands  are  conveyed  to  a  person  till,  by 
perception  of  the  rents  and  profits,  he  is  satisfied  his 
f»incipal  and  interest,  no  length  of  time  will  bar  the 
redemption. 

83.  One  Palmer,  by  lease  and  release  and  fine,  in  vatesr. 
1699,  conveyed  two  houses  to  Hambly  and  his  heirs,  f  A^k.^aeo. 
until  he  should  receive  by  the  rents  and  profits  thereof 
50/.,  then  to  the  use  of  James  Palmer  for  life,  &c.  The 
mortgagee  entered  and  continued  in  possession  upwards 
of  forty  years.  Upon  a  question  whether  these  two 
houses  were  then  redeemable.  Lord  Hardwicke  held 
they  were,  for  that  no  bar  arose  from  the  length  of 
time.  He  said  there  was  no  doubt^  if  this  mortgage 
had  been  made  in  the  common  form,  and  subject  to  a 
forfeiture  upon  non-payment,  the  length  of  time  would 
have  been  a  bar  ;  the  courts  of  law  and  equity  squaring 
their  rules  by  the  statute  of  Limitations.  But  this  was  a 
conveyance  of  the  inheritance  for  securing  the  sum  of 
50/.  advanced  by  Hambly,  in  trust  that  he  should  con- 
tinue in  possession  till,  by  perception  of  the  rents  and 
profits,  he  should  be  satisfied  his  principal  and  interest. 
There  never  could  be  a  forfeiture  under  this  deed,  for 
the  mortgagee  was  only  in  the  nature  of  a  tenant  by 
elegit.  As  soon  as  his  principal  was  satisfied  by  being 
paid  off,  or  by  perception  of  the  rents  and  profits,  the 
estate  ceased  in  Hambly,  and  Palmer  or  his  representa- 
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V.  Where  the 
mortgagor 
continafes  in 
possession. 


Rakestraw  v. 
Brewer,  Sel. 
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lives  might  have  maintained  an  ejectment.  Nor  would 
any  bar  have  arisen  from  the  length  of  time,  unless  the 
statute  of  Limitations  had  run,  by  the  mortgagee's  con- 
tinuing in  possession  twenty  years  after  the  money  had 
been  paid  off.  He  said  he  did  not  see  this  case  at  all 
differed  from  a  Welsh  mortgage,  though  he  did  not  say 
but  there  were  circumstances  which  might  create  a  bar, 
even  in  that  case.  But  in  common  Welsh  mortgages, 
on  tendering  principal  and  interest,  they  might  come 
into  the  Court  of  Chancery  at  any  time. 

The  first  objection  was,  that  it  was  liable  to  all  the, 
mischiefs  in  common  cases,  and  was  a  breach  of  the 
rule  laid  down  in  Chancery,  by  analogy  to  the  statute 
of  Limitations.  But  to  this  the  answer  was,  that  there 
was  nothing  for  the  statute  of  Limitations  to  act  upon, 
for  here  was  no  forfeiture :  indeed,  after  an  account 
was  taken,  if  it  should  appear  that  the  mortgagee  had  ij 
continued  in  possession  ever  since,  the  statute  of  Limit- 
ations would  run. 

The  second  objection  was,  that  it  was  unreasonable 
the  mortgagee  should  be  a  perpetual  bailiif  to  the  mort- 
gagor. But  that  would  not  hold  here,  for  the  mort- 
gagee took  the  estate,  subject  to  a  perpetual  account; 
and  the  Court  ought  not  to  relieve  him  from  his  own  con- 
tract and  agreement. 

Lord  Hardwicke  concluded  with  declaring  that  the 
plaintiff  was  entitled  to  redeem,  upon  the  common  terms 
of  paying  principal,  interest,  and  costs  ;  and  to  have  an 
account  of  what  had  been  received,  and  what  remained 
due  ;  and  was  not  obliged  to  bring  an  ejectment  for  the 
possession,  but  should  have  a  decree  for  it,  after  the 
mortgage  was  reported  to  be  satisfied. 

84.  Where  the  mortgagor  continues  in  possession, 
no  length  of  time  will  bar  the  equity  of  redemption ;  and 
even  a  possession  of  part  of  the  mortg-aged  premises  | 
will  preserve  the  right  to  redeem. 

85.  A  person  in  1687  mortgaged  a  set  of  chambers 


Ca,iaCba.55.  in  Gray's  Inn,  but  continued  in  possession  until  1700, 
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at  which  time  an  order  of  the  Bench  was  made^  to  de- 
liver possession  to  the  mortg-agee,  who  entered  into 
part ;  but,  as  to  the  remainder,  the  mortgagor  conti- 
nued in  possession  until  1 708,  leaving  the  plaintiff  an 
infant. 

A  bill  was  brought  to  redeem  in  1726.  It  was  so 
decreed  at  the  Rolls,  and  afSrmed  by  Lord  King,  who 
said  nothing  was  more  clear,  than  that  if  the  mortgagor 
was  in  possession  of  any  part,  he  should  be  admitted  to 
redeem  the  whole,  as  being  in  possession  thereof ;  and 
part  he  could  not,  separately  from  the  whole  ;  therefore 
he  should  redeem  the  whole. 

86.  Where  any  species  of  fraud  has  been  practised  vi.  where 
by  a  mortgagee,  at  the  time  when  the  mortgage  was  inthemort- 
made,  a  court  of  equity  will  interfere,  and  give  relief,  ^"^^* 
notwithstanding  a  possession  of  twenty  years. 

87.  Thus,  in  the  case  of  Orde  v.  Smith,  which  has  ^nte,  §  73. 
been  already  stated,  it  was  expressed  that  the  redemp- 
tion should  be  with  the  mortgagor's  own  money.     And 

the  Master  of  the  Rolls  said,  that  the  words  in  the  de- 
feazance,  however  fettered,  signified  nothing,  where 
the  money  was  to  be  repaid ;  for  the  borrower  being 
necessitated,  and  so  under  the  lender's  power,  the  law 
made  a  benign  construction  in  his  favour.  But  this  was 
a  fraud  in  its  creation,  and  in  such  case  was  redeemable 
after  any  length  of  time. 


TOL.  II. 
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CHAP.  IV. 

Payment  of  the  Mortgage  Money  and  Interest. 


9. 


10. 


SlkJi*.  "^1'.  The  Personal    Estate 
first  liable. 
4.  Even  in  favour  of  a 
Devisee. 
A  Disposition   of   the 
Personal  Estate  will 
not  alter  this  Rule. 
Nor  a  Charge  on  the 
Real  Estate. 
13,  Lands  devised  for  pay- 
ment  of  Debts    are 
applied. 
And  also   Lands    de- 
scended. 
The   Personal  Estate 

may  be  exempted. 
A   Specific   Gift  of  a 
Chattel    will  exone- 
rate it. 
The  Personal  Estate 

not  liable. 
I.  Where  the  Debt  was 
contracted  by  another. 
30.  Though  there  be  a  Co- 
venant to  pay  it. 
34.  Or   a  Charge  on   the 

Real  Estate. 
36.  II.  Where  an  Equity 
of  Redemption  is  pur- 
chased. 


19. 


21. 


25. 


27. 


28. 


Sect.  4].  Unless  the  Purchaser 
makes  the  Debt  his 
own. 

43.  Mortgages  by  Husband 
and  Wife. 

53.  Proportions  between 
Tenant  for  Life  and 
Rem  ain  der-m  an . 

55.  Where  Tenant  for 
Life  or  in  Tail  pays 
off  a  Mortgage. 

S7i'  'Interest. 

62.  Interest  upon  Interest 
not  allowed. 

64»  Exceptions : — 1.  Where 
a  Mortgage  is  as- 
signed. 

65.  2.  Where   there  is  an 

Account  stated. 

66.  Or  settled  by  a  Master. 

67.  3.  Where  the  Time  i> 

enlarged. 

69.  4.  Where  the  Parties 
are  Infants. 

71.  Who  are  bound  to  pay 
Interest,  J)  y  'i\\  iqSL 

76.  Mortgage  Money  it) 
payable  M^tfye  Exe- 
cutor.      , 


The  personal 
estate  first 
liable. 


Section  I. 

It  is  a  rule  in  equity^  where  a  person  dies^  leaving  »j 
variety  of  funds^  one  of  which  must  be  charged  with  4 
debt,  that  the  fund  which  received  the  benefit,  by  con- 
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tracting  the  debt,  shall  make  satisfaction.  It  has  there- 
fore been  long-  settled,  that  if  a  person  borrows  money 
on  mortg^age,  and  dies  leaving-  a  real  and  personal  estate, 
without  specifically  charging  either  of  them  with  the 
payment  thereof,  his  personal  estate  shall  be  first  applied  cope  i-.  Cope, 
towards  the  payment  of  the  mortgage  ;  because  it  was  ^  ^*^'  ^*^' 
increased  by  the  money  borrowed.  The  executor  of  a 
mortgagor  is^  therefore,  in  general,  compellable  to  re- 
deem a  mortgage  for  the  benefit  of  the  heir,  even  though 
there  be  no  covenant  in  the  mortgage  for  the  payment 
of  the  money. 

2.  A  father  and  son  joined  in  a  mortgage  of  the  Lioydr. 
father's  estate;  the  father  received  the  money,  and  MS^Rep'. 
the  son  conveyed    in    consideration   of   10s.      There 

was  no  covenant  in  the  mortgage  for  payment  of  the 
money. 

The  bill  was  brought  to  make  both  the  real  and  per- 
sonal assets  of  the  father  and  son  liable  to  the  mortgage 
money,  the  estate  mortgaged  being  subject  to  prior  in- 
cumbrances. 

Lord  Hardwicke  said  it  had  been  determined  that  the 

I  personal  assets  were  liable,  though  there  were  no  cove- 
nant in  the  deed  for  payment  of  the  mortgage  money, 
because  there  was  a  debt  contracted  by  the  borrowing. 
This  demand  went  a  step  farther,  seeking  to  charge  the 
real  assets  of  the  father,  in  the  hands  of  the  son,  which 

(Were  not  liable  in  the  hands  of  the  heir,  even  "by  a  bond 

^or  covenant  of  his  ancestor,  unless  the  heir  was  specially 
named.     As  to  the  son,  his  assets  were  no  way  liable, 

Ifor  he  conveyed  only  in  consideration  of  lOs.,  and  had 
no  part  of  the  money,  consequently  was  no  debtor  ;  and 
neither  his  real  nor  personal  assets  were  bound. 

3.  In  the  case  of  Howell  v.  Price,  it  was  contended  .^nte,c.3. 
jthat  the  personal  estate  of  the  mortgagor  was  not  subject 

|to  the  payment  of  the  mortgage,  because  it  was  a  con- 
ditional sale  between  the  mortgagor  and  mortgagee,  that 
.the  mortgagee  should  have  the  land  until  the  mortgagor 
jor  his  heirs  should  repay  the  money  ;  that  it  was  in  the 

l2 


Even  in  fiivour 
of  a  devisee. 


Poplcy  V. 
Popley, 
2  Cha.  Ca.  84. 
1  Vern.  36. 
Cases  temp. 
Fiach,  4W. 


King  V.  King, 
3P.Wms.359, 
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election  of  the  mortgagor  whether  he  would  pay  it  or' 
not ;  nor  would  any  action  of  debt  lie  for  it. 

The  Court;,  however,  decreed,  that  the  personal  estate 
of  the  mortgagor  should  be  applied  in  payment  of  the 
mortgage. 

4.  The  personal  estate  is  liable  to  the  payment  of  a 
mortgage  in  favour  of  a  devisee,  or  hceres  factus,  as 
well  as  in  favour  of  an  hceres  naius,  although  there  be  no 
bond  or  covenant  for  payment  of  the  mortgage  money. 

5.  Thus  it  was  declared  by  Lord  Nottingham,  in 
1681,  ''  that  not  only  the  heir,  in  case  he  be  charged 
with  debts  of  the  ancestor,  but  a  devisee  of  the  land, 
shall  be  unburthened  too  of  a  debt  lying  on  the  land,  by 
the  personal  estate  in  the  hands  of  the  executor  or  ad- 
ministrator ;  and  so  shall  a  devisee  of  a  mortgage." 

6.  Thomas  King,  having  freehold  and  copyhold 
lands,  mortgaged  the  copyhold  for  350/.  He  afterwards 
devised  the  same  copyhold  to  his  nephew  and  his  heirs  ; 
and,  after  all  his  debts  paid,  he  devised  the  rest  of  his 
estate,  real  and  personal,  to  his  son  and  his  heirs,  and 
appointed  him  executor. 

It  was  determined  by  Lord  Talbot  that  the  personal 
estate  of  the  mortgagor  was  liable  to  the  payment  of  this 
mortgage,  though  there  was  no  covenant  or  band  for 
the  payment  of  it. 

7.  Lord  IMrdwicke  states  it  to  have  been  determined 
by  Lord  Nottingham,  that  a  devisee  of  part  of  the  real 
estate  was  entitled  to  have  a  mortgage  paid  oif  out  of 
the  personal  estate,  and  that  this  opinion  had  been  fol- 
lowed ever  since. 

8.  Though  the  estate  in  mortgage  be  devised,  subject 
to  the  incumbrance ;  yet  the  personal  estate  will  be 
applicable  to  the  payment  of  the  mortgage,  especially 
when  there  are  any  circumstances  indicating  such  an 
intention. 

9.  It  has  been  stated  in  Title  1.  §  58.  that  a  testa- 
°V^^wiirnot  nientary  disposition  of  the  j>ersonal  estate  will  not  ex- 
aiter  this  rule,   empt  it.  from  the  payment  of  debts  ;  therefore,  in  a  case 


2  .\tk.  426. 


Serle  v.  St. 
Eloy,  infra, 
§  16. 


A  disposition 
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of  this  kind,  the  heir  or  devisee  will  be  entitled  to  have 
a  mortgage  paid  off  out  of  the  personal  estate. 

10.  Where  a  testator  charges  his  lands  with  the  pay-  Noracbawpe 

J  *     -^       on  the  real 

ment  of  his  debts,  this  will  not  exonerate  his  personal  estate. 
estate ;  for  such  a  charge  can  only  be  intended  for  the 
purpose  of  creating  an  additional  fund,   in  case  the  per- 
sonal estate  should  not  be  sufficient. 

11.  Lord  Hardwicke  has  said — "  I  know  of  no  au-  3Atk,  202. 
thority  where  the  words,  I  make  my  real  estate  liable  to 

pay  my  debts,  will  exempt  the  personal  estate,  without 
any  special  exemption  of  personal  estate  :  nor  has  the 
Court  ever  said  that  personal  estate  shall  be  applied 
only  to  pay  legacies,  and  not  the  debts ;  nor  will  mak- 
ing a  particular  estate  in  land  liable  to  pay  debts  exo- 
nerate the  personal  estate,  because   it  is  the  natural 
fiind  for  payment  of  debts.     Suppose  a  man  devises  a 
!    real  estate   liable  to  the  payment  of  debts,  and  subject 
j   to  those  debts  gives  it  over  to  another,  or  what  remains 
I   after  payment  of  debts,  which  is  all  one  ;  if  there  are 
not  express  words  to  exempt  the  personal  estate,  it  shall 
be  first  applied." 

12.  Where  a  term  of  years  is  created  for  the  purpose 
I  of  raising  a  fund  to  pay  debts  and  leg-acieSj  yet  this  will 
•  not  exempt  the  personal  from  being  first  applied  in  pay- 
ment of  a  morts-aije. 

13.  A  person  demised  lands  to  trustees  for  five  hun-  Cookr. 

I  dred  years,   upon  trust  for  himself  for  life;  after  his  9 Mollis/. 
■  death,  upon  trust,  out  of  tiie  rents  and  profits,  to   pay 
his  debts,  legacies,   &c.     It  was  decreed  that  the  per- 
^  sonal  estate  should  be  applied  in  exoneration  of  the 
I  real. 

14.  It  is  the  same  where  a  provision  is  made,  by  way  Lo^.gj ,,  ^^_ 
of  trust  of  the  inheritance  of  lands,  to  pay  debts;  the  ^^*"'  ,0., 

^     "^  2  Vem.  183. 

personal  estate  will   still  be  liable  ;    therefore,  w here 
lands  were  devised  to  a  person  for  payment  of  debts, 
the  personal  estate  was  directed  to  be  first  applied  for 
I  that  purpose. 
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Lands  devised       15.  Where  the  pcFsonal  cstatc  is  deficient^  the  moii^y 

oTcSs  iire  arising  from  the  sale  of  lands  devised  for  payment  of 

applied-  debts  will  he  applied  in  satisfaction  of  a  mortgage. 
Serier.  16,  A  testator  besan  his  will  bv  directins:  that  his 

St.  Eloy,  °  J  & 

2P.Wms.  386.  cxecutoF  should  pay  and  discharge  all  his  just  debts, 
and  that  he  should  raise  sufficient  to  pay  the  same.    He 
then  devised  his  manor  atGodalmin  to  Jane  Styles  and 
her  heirs,  at  the  age  of  twenty-one,  or  marriage  ;  sub- 
ject, nevertheless,  to  the   incumbrances  that  were  or 
should  be  upon  it  at  the  time  of  his  decease.    In  the 
mean  time,  and  until  she  should  arrive  at  her  said  age 
or  marriage,  the  rents,  issues  and  profits  to  be  paid  by 
his  executor  into  the  hands  of  her  father  or  mother. 
He  then  devised  to  his  brother,  Leonard  Child  and  his 
heirs,  the  reversion  of  the  manor  of  W.,  subject,  never- 
theless, to  the  payment  of  such  of  his  debts  as  should 
remain  unpaid.     All  the  rest  of  his  real  and  personal 
estate,  not  therein  before  specifically  disposed  of,  he 
devised  to  John  St.  Eloy,  his  heirs  and  assigns,  in  trust 
to  sell  the  same,  and  thereout  to  pay  his  debts  and  ge- 
neral legacies.     In  case  there  should  be  any  deficiency, 
and  that  any  of  his  debts  and  legacies  should  remain 
unpaid,  then  he  charged  the   same  on  the   reversion 
and  inheritance  of  the  manor  of  W.  ;   and  thereby  di- 
rected the  said  Leonard  Child  and  his  heirs  to  pay  off 
the  same. 

It  was  said  that  the  lands  in  Godalmin,  which  were 
mortgaged  for  500Z.  to  one  Hunt,  being  devised  subject 
to  the  incumbrances  thereon,  the  devisee  must  take  them 
cum  onere,  and  be  contented  to  pay  off  the  mortgage. 

Sir  J.  Jekyll  said,  the  devise  of  the  estate,  subject  to 
the  incumbrance,  was  no  more  than  what  was  implied, 
for  the  testator  could  not  do  it  otherwise.  When  the 
testator  devised  other  lands  to  pay  his  debts,  that  must  be 
intended  all  his  debts ;  consequently  the  debt  by  mort- 
gage of  Godalmin  was  part  of  those  debts,  which  were 
to  be  paid  off  out  of  the  money  a  vising  by  the  sale  ot" 
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the  trust  estate.  This  was  the  stronger  by  the  testator's 
having-  appointed  the  rents  and  profits,  during  the  in- 
fency  of  his  god-daughter,  to  be  paid  to  the  infant's 
father,  for  the  sole  use  of  the  infant,  which  was  as  much 
as  to  say,  that  they  should  not  go  or  be  appUed  in  dis- 
charge of  the  mortgage  ;  and  aUhough  the  infant  by 
her  own  bill  had  submitted  to  pay  off  the  mortgage,  yet 
his  Honour  said  he  must  take  care  of  her,  and  not  suffer 
her  to  be  caught  by  any  mistake  of  her  agent ;  w  here- 
fore  the  infant  was  directed  to  amend  her  bill. 

The  bill  having  been  amended,  and  the  cause  coming 
on  to  be  heard  before  Sir  J.  Jekyll,  he  declared  that  all 
the  debts  and  general  legacies  of  the  testator  were  by 
his  will  to  be  paid  out  of  his  personal  estate,  and  the 
real  estates  devised  to  the  defendants,  St.  Eloy  and 
Child  ;  and  that  the  mortgage  of  the  defendant  Hunt, 
on  the  estate  devised  to  the  plaintiff,  was  to  be  taken 
as  one  of  those  debts.  This  decree  was  affirmed  by 
Lord  Kino;. 

17.  A  testator  devised  his  lands  at  H.  to  Richard  Barthoiometr 
May  in  tail,  remainder  over.     Those  lands  being  then  i'Atk.487. 
in    mortgage  for   1,300/.,    he   devised  other  lands  to 
Thomas  May,  subject,  however,  to  the  payment  of  his 

debts,  in  case  his  personal  estate,  and  other  estates  de- 
vised for  that  purpose,  should  not  prove  sufficient  to  sa- 
tisfy all  his  debts. 

Lord  Hardwicke  decreed  that  the  1,300/.  must  be 
paid,  as  the  debt  of  the  testator,  out  of  the  personal 
estate  ;  or,  if  tliat  should  prove  deficient,  then  out  of 
the  real  estate  so  devised. 

18.  Sir  R.  Worsley  being  seised  in  fee  of  several  Tw^eedaic^ 
estates,  subject  to  mortg-ages  which  he  had  made;  and  i  Bro. Sep. 
being  also  seised  in  fee  of  estates  in  the  Isle  of  Wight,  ^^®" 
made  his  will,  reciting  himself  to  be  seised  of  the  estates, 
subject  to  incumbrances,  and  devised  the  mortgaged 
estates  in  strict  settlement ;  and  the  estates  in  the  Isle 

of  Wight  to  trustees  for  twenty-one  years,  in  trust  to 
pay  seveml  annuities  ;  after  payment  thereof,  to  pay  all 
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his  bond  and  book  debts,  in  case  his  personal  estate 
should  not  be  sufficient  to  pay  the  same,  and  also  all 
his  legacies  and  annuities  ;  subject  thereto,  and  such 
other  payments  as  they  should  make  to  any  other  per- 
son, by  virtue  of  or  in  pursuance  of  any  deed  hy  him 
alone,  or  together  with  his  son,  executed.  He  directed 
the  trustees  to  account  for  all  the  remainder  of  the 
rents  and  profits  of  the  premises  so  devised  to  them  for 
the  said  term  to  his  cousins  J.  and  R.  Worsley. 

Lord  Thurlow  decreed  that  the  rents  and  profits  of 
the  trust  term  should  be  applied  in  discharge  of  the 
'  mortgages.  He  said  he  made  his  decree  with  great 
reluctance,  from  finding  himself  obliged  to  charge  the 
trust  term  of  twenty-one  years  with  the  payment  of  the 
incumbrances.  Had  the  question  stood  upon  the  words 
bond  and  book  debts  only,  it  might  have  admitted  of 
some  doubt :  but  the  misfortune  was,  that  by  the  subse- 
quent clause  Sir  Robert  had  directed  his  trustees  to  pay 
all  his  debts,  annuities,  legacies,  &c. ;  and  a  still  greater 
misfortune  was,  that  he  had  made  his  executors  exe- 
cutors in  trust,  and  had  made  the  term  a  joint  fund  with 
his  personal  estate. 
And  also  lands       19.  Where  an  estate  in   mortgage  is  devised,  and 

descended.  i       r»  i  i  •      i      • 

another  estate  descends  irom  the  testator  to  his  heir, 
the  estate  descended  shall  be  applied  in  payment  of  the 
mortgage. 
Gaiton  V.  20.  A  Dcrsou  being  seised  in  fee  of  some  lands  which 

Hancock,  *  c? 

2Atk. 424.  were  mortgaged  to  A.,  who,  about  a  month  before  the 
mortgage  made,  had  taken  a  bond  for  the  same  debt, 
and  having  also  a  lease  for  three  lives,  devised  the 
mortgaged  premises,  and  the  lease,  to  his  wife,  whom 
he  also  made  his  executrix.  After  his  will  made,  he 
purchased  the  reversion  of  the  estate  which  he  held  in 
lease,  whereby  the  devise  became  revoked,  as  to  those 
lauds ;  and  died  without  any  republication  or  alteration 
of  his  will. 

Upon  a  bill  brought  by  the  heir  at  law  for  a  delivery 
of  the  deeds  and  writings,  and  an  account  of  the  mesne 
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profits  of  the  estate  descended  to  him^  it  was  insisted 
for  the  wife^  who  was  devisee  of  the  mort^ged  fire- 
mises,  tliat  the  personal  estate  being  deficient^  she 
might,  as  Jueres  factus,  throw  the  burthen  upon  that 
part  of  the  real  estate  descended  to  the  heir  at  law, 
by  the  mere  accident  of  her  husband's  purchasing  the 
fee  after  the  will  made;  who,  being  ignorant  of  the 
operation  of  law^  intended  her  the  benefit  of  all  his 
real  estate.  That  she  should  therefore  hold  the  estate 
devised  to  her,  free  from  any  charge ;  and  the  heir  to 
satisfy  the  mortgage  out  of  the  real  assets  descended 
to  him :  pretending  that  this  was  originally  a  bond 
debt,  and  the  mortgage  but  a  subsidiary  or  collateral 
security. 

Lord  Hardwicke  was  clearly  of  opinion  that  she  had 
no  right  to  be  relieved  against  the  heir ;  that  the  bond 
and  mortgage  were  but  one  security  given  for  one  and 
the  same  debt ;  and  that  whether  the  estate  descended 
to  the  heir  by  an  omission  of  the  testator  to  dispose  of 
it,  or  from  the  devise  being  void,  or  from  any  other 
accident,  it  was  still  the  same  thing.  He  said  that  all 
the  cases  where  the  hares  factus  had  the  assistance  of 
the  Court  to  exonerate  his  estate  were  against  the 
representatives  of  the  personal  estate,  thereby  to  put 
him  on  an  equal  foot  with  the  heir  at  law,  but  not  to 
give  him  the  preference  as  in  this  case,  where  the 
competition  was  between  one  pait  of  the  real  assets 
and  the  other;  that  this  was  the  first  instance  wherein 
the  heir  was  attempted  to  be  charged ;  that  the  devisee 
must  take  the  estate  as  it  came  to  her,  charged  by  the 
testator;  and  though,  where  but  part  of  the  estate  was 
devised  away,  and  tlie  other  part  descended  to  the  heir 
at  law,  the  creditor  might,  upon  his  bond  and  covenant, 
sue  the  heir  at  law  alone,  without  naming  the  devisee, 
yet  that  was  because  the  descent  was  not  entirely  broke, 
as  it  was  where  the  whole  was  devised  away. 

The  cause  was  reheard;  and  Lord  Hardwicke,  after 
having  taken  a  year   to  consider  of  it,  changed  his 
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MS. Rep.  opinion,  and  gave  the  following  judgment: — ''The 
general  question  in  this  case  is,  whether  the  devisee 
be  entitled  to  have  the  mortgage  discharged  out  of  the 
lands  descended  to  the  heir.  And  this  may  be  divided 
into  two  questions  :  1.  Whether  from  the  words  of  the 
will  any  intent  can  be  collected  to  throw  this  burthen 
particularly  on  the  heir  or  devisee.  2.  Whether,  upon 
the  rules  of  this  Court  for  marshalling- assets,  the  devisee 
has  a  right  to  have  this  debt  discharged  out  of  the 
lands  descended  to  the  heir. 

"  As  to  the  first,  it  was  insisted  for  the  defendant, 
that  the  words  of  the  introductory  clause  in  the  will, 
whereby  he  directs  that  all  his  just  debts  be  paid,  are 
sufficient  to  charge  the  whole  estate ;  which  would  cer- 
tainly hold  in  the  case  of  creditors,  if  necessary  to  find 
a  fund  for  their  payment;  which  hath  often  been  deter- 
mined in  cases  less  strong  than  the  present,  but  are  not 
sufficient  to  change  the  rule  of  marshalling  assets,  by 
transferring  the  burthen,  as  to  the  several  persons 
claiming  the  testator's  estate  by  devise  or  descent.  On 
the  other  hand  it  was  said,  these  introductory  words 
shewed  the  testator  did  not  mean  to  ^ive  his  wife  his 
whole  estate,  real  and  personal,  free  from  his  debts. 
But  it  would  be  strange  to  collect  from  such  general 
words  an  intention  to  charge  a  devisee  ;  especially  in 
this  case,  where  the  whole  was  given  to  him ;  and  that 
it  is  by  accident  only  that  he  takes  less  than  was  in- 
tended him  by  the  testator. 

"  As  therefore  no  particular  intent  can  be  collected 
from  the  Avords  of  the  will,  the  next  question  is,  whether, 
according  to  the  rules  of  this  Court  for  marshalling 
assets,  the  defendant  be  entitled  to  have  the  lands 
descended  upon  the  heir,  applied  in  exoneration  of  her 
mortgage,  which  is  a  new  point,  that  has  never  yet 
been  determined.  I  shall  consider  it  in  two  lights : 
1.  How  it  would  have  stood  between  the  heir  and 
devisee,  had  this  been  a  debt  by  bond  or  covenant, 
wherein  the  heir  was  bound,   without  any  mortgage. 
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2.  Whether  the  mortgage  makes  any  difference  in  the 
case.     At  common  law,  before  the  statute  of  fraudu-  rit.38.  c.i. 
lent  devises,   the  devisee  was  not  liable  to  pay  debts, 
because  the  descent  was  broke ;  nor  did  equity  differ 
from  the  rules  of  law,   iff  making   that  assets  here, 
which  was  not  so  at  law,   though  it  had  been  often 
attempted  here,  but  could  never   be  attained;  there- 
fore if,  where  the  descent  ^vas  broke  in  part,  the  heir 
was  sued  upon  his  ancestor's  bond,  before  that  statute, 
he  had  no  remedy  against  the  devisee,   not  so  much 
as  by  contribution.     Now,  what  is   the   consequence 
of  3  &  4  Wm.  &  ^lary,  c.  14.     As  to  specialty  debts  ; 
considering  the    question    still   abstractedly   from   the 
mortgage ;  the  words  of  it  are    "  that  such  creditors 
shall  have  their  actions  of  debt  against  the  heirs  at  law 
and  such  devisees  jointly."     So  that  the  devisee  is  now 
-made  liable  at  law,  and  the  action  must  be  brought 
jointly  against  him  and  the  heir.     But  what  kind  of 
judgment  shall  be  given  in  such  action?    This  is  a 
new  point  not  settled,  which  1  shall  endeavour  to  clear, 
though  not  quite  material  to  the  determination  of  the 
present   case.     It  was  contended  on  the   part  of  the 
defendant,   that   there   must  be   two  Judgments,   one 
against  the  heir,  and  another  against  the  devisee,  where 
the  heir  has  not  assets  sufficient :  but  this  seems  to  me 
to  be  otherwise;  for  the  action  must  be  brought  jointly, 
even  where  the  whole  estate  is  devised ;  and  I  think  the 
intent  of  the  statute  was  only  to  provide  relief  for  the 
creditors  at  all  events,  by  preventing  any  collusion  or 
contrivance   between  the  heir  and  devisee ;  so  that  if 
there  be  assets,   whether  descended   or   devised,    the 
creditor  must,  by  this  joint  action,  necessarily  succeed 
against  one  or  the  other.     I  ordered  precedents  of  judg- 
ments on  this  statute  to  be  searched  for:  but  none  can 
be  found,  because  few  actions  have  been  brought  at  law 
upon  this  statute;   as   the  parties   may  have  a   more 
complete  remedy  here.     I  can  find  but  three  in  point, 
in  none  of  which   theixj   is  any  judgment.     One   in 


15$  Title  XV.  Mortgage.  Ch.  IV.  §  20. 

Cliffs  Entries,  243,  and  the  other  two  in  Lilly's  Entries, 
145,  529,  in  all  which  the  Court  charges  the  heir  and 
devisee  in  the  debet  and  detinet;  just  as  where  an  ac- 
tion was  before  this  statute  brought  against  two  heirs. 
Now  by  the  rules  of  law  the  judgment  must  follow  the 
writ  and  count,  consequently  be  against  both  jointly,  as 
in  the  case  of  coparceners,  where  but  one  judgment  is 
given ;  and  if  one  be  overcharged,  he  shall  have  con- 
tribution against  the  other,  as  is  laid  down  in  Sir  W. 
Herbert's  case,  3  Co.  13  a.     In  Davie  v.  Pepys,  Plowd. 
438,  there  is  a  precedent  at  large  of  a  judgment  against 
an  heir,  by  which  the  lands  are  to  be  delivered  to  the 
creditor,  to  hold  until  he  has  levied  the  debt.     Now,  if 
this  be  so,  the  judgment  cannot  be  such  as  contended 
for  on  the  defendant's  behalf;  for  if  one  judgment  be 
given  against  the  heir,  for  the  creditor  to  hold  the  lands 
until  satisfied ;  the  debt,  how  great  soever,  may  be  satis- 
fied by  along  perception  of  profits;  and  there  can  be 
no  reason  for  a  second  judgment  against  the  devisee,  as 
there  is  no  time  from  whence  such  judgment  shall  com- 
mence ;  the  creditor  being  to  hold  the  lands  recovered 
against   the   heir  in   infinitum,    until   satisfaction.     If 
therefore  the  judgment  at  law  must  be  joint  against 
both,  how  does  it  stand  in  equity  ?  There  is  no  printed 
authority    to  determine   this,    only    something   similar 
started  by  the  counsel,  but  not  determined  by  the  Court, 
in  Gawler  v.  Wade,  1  P.  Wms.  99.  as  to  contribution. 
But  two  cases  not  in  print  were  cited  to  prove  that  the 
lands  descended  are  first  liable ;  Savill  v.  Savill,  before 
Lord  King,  and  Lord  Conway's  case,  before  me;  to 
which  I  will   add  a  tliird,   that  of  Tynt  or   Pynt  v. 
Raymond,  heard  by  Lord  Talbot,  27  Jan.   1734 :  all 
which  decrees  I  take  to  be  right,  and  that  the  notion 
of  contribution  started  by  the  counsel  in   1  P.  Wms. 
is  not  well  founded.     My  reason   for   thinking   those 
decrees  right  is,  that  as,  before  the  vstatute,  the  devisee 
was  not  liable,  that  it  was  made  in  favour  of  the  cre- 
ditoi'  only,  in  whose  sole  behalf  it  avoids  the.  devise. 
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but  not  In  that  of  the  heir,  or  any  one  else;  so  where 
the  descent  is  not  totally  broken^  but  lands  descend 
to  the  heir^  sufficient  for  payment  of  the  debts^  and 
no  person  is  defrauded^,  it  would  be  hard  in  a  court 
of  equity  to  make  a  de\isee  liable  whom  a  testator 
never  intended  to  charge,  or  to  make  him  contribute 
to  the  heir  for  lands  which  were  not  meant  by  the 
testator  to  be  subject  to  any  part  of  his  debts.  My 
opinion  therefore  is^  that  was  this  only  a  specialty 
debt  by  bond  or  covenant,  the  lands  descended  must 
have  been  first  charged. 

"  The  remaining  point,  which  indeed  makes  the  dif- 
ficulty of  the  case,  is,  that  there  being  a  morts^ge  on 
the  deWsed  lands,  whether  that  morto-a£:e  shall  be  satis- 
fied  out  of  the  assets  descended.  As  to  this,  it  is  to  be 
considered  that  a  debt  by  mortgage,  where  there  is  a 
covenant  and  bond,  is  a  debt  by  specialty,  which  all  the 
assets  are  liable  to  pay.  It  is  true,  the  creditor  may 
pursue  his  remedy  against  which  he  pleases  :  but  this  is 
only  for  his  benefit,  and  no  way  concerns  the  question 
between  the  heir  and  devisee.  By  the  old  cases  the 
heir  has  a  clear  right  to  have  the  personal  estate  applied 
to  the  discharge  of  a  mortgage  on  his  estate ;  this  in 
conformity  to  the  law,  which  gave  many  privileges  to 
the  heir,  as  sitting  in  his  ancestor's  place,  and  bound  to 
do  his  services  to  the  public ;  and  gave  some  of  these 
privileges  even  in  the  king's  case,  as  by  Magna  Charta, 
c.  8.  where  the  king  grants  that  he  will  not  seize  the 
debtor's  lands,  so  long  as  he  has  chattels  sufficient, 
2  Inst.  18,  19.  Nor  were  lands  originally  liable  to  a 
private  person's  debts,  nor  any  execution  but  hy  fieri  ov 
levari  facias ;  which  last,  though  it  mentions  de  terris,  r.t.  14.  §  i. 
yet  means  no  more  than  the  corn  and  other  present 
profits  of  the  land  ;  Sir  Wm.  Herbert's  case,  3  Co.  12  a. 
2  Inst.  294.  And  when  lands  were  made  liable  by 
Westm.  2.  c.  18.,  this  could  only  mean  lands  descended, 
as  lands  were  not  devisable  at  common  law.  From 
this  it  was  that  courts  of  equity  stepped  in,  in  favour  of 
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the  heir  ;  and  as  before  Westm.  2.  the  ancestor's  per- 
sonal estate  was  only  liable  in  his  hands ;  so  did  they 
give  the  heir  the  privilege  of  laying  the  load  upon  the 
personal  estate^,  as  the  most  proper  fund  for  discharging 
the  ancestor's  debts.  But  this  was  at  first  personal  to 
the  heir;  and  it  was  long  before  it  was  extended  to  the 
deviseCj  or  hceres  factus.  For  in  Cornish  v.  Mew,  27 
Cha.  2.  1  Chan.  Ca.  271.  it  was  refused  to  a  devisee: 
but  by  whom,  whether  the  Master  of  the  Rolls  and  some 
judge,  is  uncertain.  For  though  this  was  in  Lord  Not- 
tingham's time ;  yet  I  do  not  think  it  was  done  by  him, 
because  I  find  by  a  manuscript  of  his,  that  before  that 
time,  in  Mich.  25  Cha.  2.  he  had  determined  otherwise 
in  a  case  of  Mason  v.  Cheney.  Then  it  was  confined 
to  a  general  devisee,  or  hceres  factus,  upon  the  same 
ground  as  in  the  case  of  the  heir,  such  devisee  standing 
in  the  heir's  place;  but  was  afterwards  further  ex-, 
tended  by  the  same  Chancellor,  to  a  particular  devisee, 
in  Popley  v.  Popley,  2  Chan.  Ca.  84.  and  1  Vern.  96. 
where  I  understand  the  words  ordinary  devisee  as 
meaning  a  devisee  of  particular  lands.  The  opinion  of 
this  great  man  has  been  followed  ever  since  ;  and  that 
on  another  reason  besides  those  drawn  from  the  old 
law,  which  is  the  testator's  intent  to  give  the  estate  to 
the  devisee,  free  from  any  charge  which  might  in  its 
consequences  frustrate  that  gift.  Now  suppose  there 
be  simple  contract  creditors,  and  the  personal  estate  is 
applied  towards  payment  of  specialties  ;  they  shall  stand 
in  the  place  of  the  specialty  creditors,  for  so  much  as  is 
drawn  out  of  the  personal  estate,  and  receive  satisfac- 
tion out  of  the  lands  descended,  which  is  no  more  than 
the  orig-inal  creditors  could  have  done.  The  lands  de- 
scended  are,  therefore  (if  the  personal  assets  be  insuf- 
ficient) the  primary  fund  for  payment  of  debts ;  and 
this  I  say  on  the  authority  of  those  cases  of  Savill  v, 
Savill,  and  Lord  Conway. 

"  It  was  objected  that  the  testator's  intent  is  declared 
by  an  act  of  his  own  in  his  lifetime,  that  of  the  mort- 
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gage,  whereby  he  has  created  a  specific  lien  on  the 
lands  devised,  and  declared  that  they  shall  bear  this 
burthen,  and  that  this  was  the  party's  own  contract. 
But  this  contract  was  only  between  him  as  debtor,  and 
his  creditor,  not  between  him  and  his  heir  or  devisee  ; 
for  with  them  he  never  contracted.  And  it  has  never 
been  admitted  in  a  court  of  equity  that  a  man,  by  making 
a  mortgage,  intends  the  mortgaged  lands  to  be  the  pri- 
mary fund  for  payment  of  the  mortgage  money  ;  if  it 
had,  the  Court  would  never  have  decreed  payment  out 
of  the  personal  estate  in  the  first  place.  It  was  said, 
indeed,  the  case  is  different  with  respect  to  the  real 
estate,  but  no  authority  was  cited  for  this  :  and  though 
the  mortgage  be  a  pledge  and  security  to  the  creditor, 
yet  it  leaves  the  representatives  of  the  mortgagor  where 
they  were,  without  determining  the  question  between 
the  heir  and  the  devisee.  If  a  specialty  creditor  shall 
go  first  against  the  lands  descended,  before  he  affects 
those  devised,  which  is  done,  not  for  the  benefit  of  the 
creditor,  but  of  the  devisee  of  the  lands,  why  shall  not 
the  devisee  have  th^  same  benefit,  directly  to  exonerate 
his  own  lands,  as  he  has  in  the  other  case  by  circuity  ? 
— that  is,  Why  shall  he  not  have  the  same  relief  directly 
against  the  heir,  by  throwing  the  charge  upon  him,  as 
where  he  throws  the  simple  contract  creditors  upon  him 
for  so  much  of  the  personal  estate  as  is  exhausted  by 
the  specialty  creditors,  in  case  of  a  deficiency  of  per- 
sonal assets  ?  Legatees  are  entitled  to  stand  in  the  place 
of  specialty  creditors:  but  this  is  only  as  to  lands  de- 
scended, as  was  determined  by  Lord  Macclesfield,  in 
Clifton  V.  Birt,  I  P.  Wms.  678.,  where  he  says  expressly 
that  a  devisee  of  land  is  a  specific  legatee,  and  shall  not 
be  broke  in  upon,  or  made  to  contribute  towards  a  pe- 
cuniary legacy.  Now,  if  by  this  circuity  of  throwing 
the  legatees  upon  the  real  assets,  they  are  preferred  to 
the  heir,  why  shall  not  the  devisee  of  the  land  be  so  too, 
especially  when  it  is  to  comply  with  the  testator's  intent  ? 
There  is  another  reason  for  preferring  the  devisee  in 
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this  case,  grounded  upon  the  reason  of  the  common 
law,  which  considers  every  devisee  as  a  purchaser,  and 
coming-  in  by  purchase,  and  an  heir  shall  have  no  con- 
tribution against  a  purchaser,  whether  for  a  valuable 
consideration  or  otherwise.  Sir  W.  Herbert's  case, 
3  Co.  12.  In  the  case  of  Searle  v.  St.  Eloy,  heard  at 
the  Rolls,  and  afterwards  before  Lord  King,  there  was 
a  devise  of  lands,  subject  to  the  incumbrances  thereof  at 
the  time  of  the  testator's  decease  ;  and  held  first  at  the 
Rolfs,  and  afterwards  by  Lord  King,  that  the  incum- 
brances should  be  first  charged  on  the  other  lands,  de- 
scended to  the  heir  before  the  devised  lands. 
.  **  I  have  now  done  with  the  reasons  and  authorities 
that  determine  me  to  think  this  mortgage  shall  be  dis- 
charged out  of  the  lands  descended  ;  and  shall  proceed 
to  take  notice  of  some  objections  made  on  both  sides. 
The  first  is  what  was  said  for  the  plaintiff,  that  this  would 
tend  to  levelling  all  devises ;  that  if  a  man  had  two 
estates,  one  mortgaged  for  a  greater,  the  other  for  a 
tess  sum,  and  devised  one  to  one  person,  the  other  to 
another,  one  of  the  devisees  would  be  entitled  to  con- 
tribution against  the  other ;  for  which  was  quoted 
Carter  v.  Barnardiston,  1  P.  Wms.  505.  But  I  think 
there  could  be  no  reason  for  contribution  in  that  case, 
the  intent  being  equal ;  that  as  one  devisee  should  have 
one  part  of  the  land,  the  other  should  have  the  other  part. 
Nor  is  the  case  of' Carter  v.  Barnardiston  any  authority 
to  what  is  urged  ;  for  the  several  devises  were  not  till 
after  an  express  general  charge  for  the  payment  of  debts. 
The  only  other  objection  1  shall  take  notice  of  was  on 
the  part  of  the  defendant,  which  was  this,  that  if  the 
devisee  was  not  to  have  the  lands  descended  applied  in 
discharge  of  his  mortgage,  then  in  case  the  mortgagor 
chrose  to  take  his  remedy  against  the  heir^  he  might 
have  his  remedy  over  against  the  devisee,  which  woald 
be  absurd,  and  against  the  testator's  intent.  And  I  think 
this  was  rightly  argued  ;  for  whatever  remedy  the  cre- 
ditor pursues  does  not  alter  the  right  of  the  parties ; 
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hvX  the  burthen  must  rest  in  its  proper  place ;  and  this 
^trftnge  consequence  would  follow,  that  the  heir  would 
take  from  a  devisee  what  was  plainly  and  manifestly  in- 
tended him  by  the  testator. 

"  I  have,  after  most  mature  deliberation,  altered  my 
opinion  in  this  case,  which  I  am  not  ashamed  to  own, 
§ince  not  to  confess  an  error  is  much  worse  than  to  err. 
The  appearance  of  hardship  against  the  heir  struck  me 
at  first :  but  this  hardship  in  a  particular  instance,  must 
taot  prevail  upon  the  Court  to  break  into  its  rule  for 
marshalling^  assets.  And  though  this  may  be  called  a 
new  case,  not  strictly  within  any  rule,  nor  warranted  by 
any  former  precedent ;  yet  must  we  remember  that 
neither  law  nor  equity  consist  merely  of  cases  and  pre- 
Miedents,  but  of  general  rules  and  principles,  by  the 
reason  of  which  the  several  cases  coming  before  courts 
of  justice  are  to  be  governed,  without  distinction  or 

"  exemption  of  any  particular  case,  from  hardships  pecu- 
liar to  it.  But  there  is  one  circumstance  in  the  present 
case  which  frees  my  mind  from  any  uneasiness  on  ac- 
count of  hardship  upon  the  heir,  which  is,  that  the 
charging  the  lands  descended  to  him  will  bring  things 

1  iiearer  to  the  testator's  intent,  the  whole  being  intended 

i  lo  go  to  the  devisee  ;  and  what  has  come  to  the  heir  is 
the  mere  effect  of  chance,  the  accidental  revocation  of 
the  will  by  an  act  in  law,  the  purchase  of  the  reversion 
of  one  estate  after  the  will  made,  and  the  testator's 

'  dying  without  any  republication  of  it.  I  declare,  there- 
fore, that  the  former  decree  must  be  reversed,  and 
that  the  devisee  has  a  right  to  have  the  lands  descended 
upon  the  heir  applied  towards  satisfaction  of  the  mort^- 
ffao-e." 

^31.  It  is  however  in  the  power  of  a  mortgagor,  by  The  personal 
lIl.>^  will,  to  exempt  his  personal  estate  from  the  payment  ei^mptedf  ^ 
,of  money  due  by  him  UiK)n  mortgage,  by  substituting 
•his  real  estate  in  its  stead. 

22.  I.  S.  devised  all  his  manors  to  trustees  and  their  ^dtanj* 
heirs,  upon  trust,  im^medialely  out  of  the  rents  and  pro-  Pr««^-i6CJiiL 

,       TOL.  H.  M 
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fits,"  or  by  sale  or  mortgage  of  the  premises,  or  any  part 
thereof,  to  raise  and  levy  money  for  payment  and  satis- 
faction of  all  his  just  debts  ;  if  there  should  be  a  surplus 
of  lands  or  money,  that  to  be  to  his  sisters  jointly,  and 
their  heirs  ;  and  gave  all  his  personal  estate  to  his  wife, 
v»^hom  he  appointed  executrix. 

Lord  Somers  took  notice  that  the  debts  were  more 
than  the  personal  estate  amounted  to  ;    therefore  the 
testator  must  have  meant  that  his  wife  should  have  it 
Lemon «.         exempt  from  debts,  or  he  meant  nothing;  and  there 
1  Yes.  51.  '      was  in  this   case   no  room  to  make  a  different  con- 
struction. 
Webb  t>.  Jones,      23.  A  testator  devised  his  real  estate  to  be  sold,  and 

2Bro.  Rep.  60.     ,  •        n  i  i  i  i-     i 

the  money  to  arise  trom  the  sale  to  be  apphed  to  pay 
mortgages  and  other  debts,  the  residue  to  be  added  to 
his  personal  estate.  It  was  contended  that  these  words 
were  not  sufficient  to  exonerate  the  personal  estate; 
that  in  order  to  be  so,  there  must  be  a  destination,  as 
to  the  estate  to  be  sold,  for  the  mere  purpose  of  pay- 
ment of  debts;  here  was  only  a  direction  in  transitu; 
for  the  words  did  not  necessarily  imply  that  the  per- 
sonalty was  to  be  exonerated.  The  trustees  were  not 
under  this  devise  bound  to  sell  the  estate  immediately, 
yet  the  debts  must  be  immediately  paid  ;  that  must  be 
out  of  the  personal  estate. 

Lord  Kenyon,  M.  R.  said  he  had  no  doubt  about  the 
case :  the  general  rules  were  very  clear  that  the  per- 
sonal estate  was  the  fund  first  liable  ;  and  that  the  tes- 
tator could  not  exonerate  it  without  substituting  ano- 
ther fund.  But  there  was  no  magic  in  words  ;  no  pecu- 
liar form  of  expression  was  necessary  in  order  to  ex- 
onerate the  personal  estate.  If  the  intention  of  the  tes- 
tator was  evident  to  exonerate  the  personalty,  it  must 
be  exonerated ;  here  the  intention  was  beyond  all 
doubt.  The  testator  had  directed  the  residue  to  be 
added  to  the  personal  estate :  but  according  to  the  con- 
struction contended  for,  that  would  be  gone. 
Ma^erfiBio.        ^4.  lu  a  modcm  case  Lord  Thurlow  laid  down  the 

R.  462! 
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folk) wing"  rules  respecting-  this  doctrine  : — "  1st,  That 
the  personal  estate  is  liable,  in  the  first  instance,  to  the 
payment  of  debts.  But  in  exception  to  this  it  is  agreed^ 
that  the  testator  may,  if  he  pleases,  give  his  personal 
estate  as  against  his  heir,  oi*  any  other  representative, 
clear  of  the  payment  of  his  debts  ;  and  then  it  becomes 
a  question,  what  is  the  mode  of  expression  to  give  the 
personal  estate,  exempt  from  such  payment ;  when  the 
rule  of  law  is,  that  such  estate  is  first  liable.  Perhaps  ^°^^^'  ^oi. 
it  might  not  have  been  unwise  to  have  adopted  the  rule 
laid  down  in  Fereyes  v.  Robertson,  that  the  testator 
must  use  express  words  for  that  purpose  :  but  it  is  im- 
possible to  abide  by  the  opinion  given  in  that  case, 
consistently  with  the  rules  in  other  cases.  The  second 
rule  is,  that  where  there  is  a  declaration  plain,  that 
shall  stand  in  lieu  of  express  words :  this  rule  has  been 
laid  down  so  long,  and  acted  upon  so  constantly,  that 
if  other  judges  were  to  put  the  construction  of  wills 
upon  other  grounds,  how  wise  soever  it  might  have 
been  originally  to  have  done  so,  it  would  be  very  un- 
wise to  make  the  administration  of  justice  take  a  course 
tontfary  to  former  rules.  Therefore  if  there  be  a  de- 
claration plain>  or  manifestation  clear,  so  that  it  is  ap- 
parent upon  the  face  of  the  will  that  there  is  such  a 
plain  inte;ition,  the  rule  then  is,  not  to  disappoint,  but 
to  carry  such  intention  into  execution  :  but  should  not 
'Such  intention  manifestly  appear,  there  is  not  a  single 
t&se  which  does  not  take  it  for  granted,  that  the  per- 
'60nal  estate  is  by  law  the  first  fund  ^  |i^e,  payment 
y)f  debts."  '<      ff 

25.  A  mortgagor  may  also  by  specific  gift  of  a  chat-  a  specific  gift 
tel,  in  his  will,  exonerate  it  from  the  payment  of  the  ^^i^*^^*"^^ 


exonerate 

money  due  on  a  mortgage.  "• 

26.  A  person  being  seised  of  a  real  estate  in  fee,  Oaeair.Mead, 
which  he  had  moi'tgaged  for  500/.,  and  possessed  qf  a     "    ™^'  •  • 
leasehold,  devised  the  former  to  his  eldest  sQn-in.Cee, 
and  gave  the  latter  to  his  wife,  and  died  leaving  debts 
which  would  exhaust  all  his  personal  estate,  except  the 

m2 
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I.  Where  the 
debt  was  con- 
tracted by 
another. 


1  Salk.  449. 


Though  there 
be  a  covenant 
to  pay  it. 
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leasehold  given  to  his  wife.  Tlie  question  was,  wh^ 
ther  there  being,  as  usual,  a  covenant  to  pay  the  mortr 
gage  money,  the  leasehold  premises  devised  to  the  wife 
should  be  liable  to  discharge  the  mortgage. 

Sir  J.  Jekyll,  after  taking  time  to  consider  of  it,  and 
being  attended  with  precedents,  decreed,  that  as  the 
testator  had  charged  the  real  estate  by  this  mortgage, 
and  on  the  other  hand  specifically  bequeathed  the  lease- 
hold to  his  wife,  the  heir  should  not  disappoint  her 
legacy,  by  laying  the  mortgage  debt  upon  it,  as  he 
might  have  done,  had  it  not  been  specifically  devised  : 
and  although  the  mortgaged  premises  were  also  spe- 
cifically given  to  the  heir,  yet  he  to  whom  they  were  f 
thus  devised  must  take  them  cu7n  onere,  as  probably 
they  were  intended. 

27.  The  rule  that  the  personal  estate  shall  be  first 
applied  in  payment  of  mortgages  is  founded  on  the 
principle  that  the  debt  was  originally  a  personal  one> 
and  the  charge  on  the  real  estate  merely  a  collateral 
security :  but  where  this  principle  fails,  the  rule  does 
not  apply. 

28.  Thus  where  the  mortgage  debt  was  Contracted    jl 
by  one  person,  and  the  lands  so  mortgaged  descend  to 
another,   his  personal  estate  will  not  be  hable  to  the 
payment  of  the  money. 

29.  Thus  it  is  laid  down  by  the  Court  of  Chancery 
in  the  case  of  Cope  v.  Cope,  that  if  a  grandfather  mort- 
gages his  estate,  and  covenants  to  pay  tlie  mortgao'e 
money ;  and  the  land  descends  to  his  son,  who  dies 
without  paying  oft'  the  mortgage,  leaving  a  personal 
estate  and  a  son ;  the  intermediate  son's  personal  estate 
shall  not  be  applied  in  payment  of  the  mortgage ;  for 
the  debt  was  not  contracted  by  him,  and  so  his  personal 
estate  derived  no  advantage  from  it. 

30.  A  covenant  to  pay  the  money  due  on  a  mortgage, 
created  by  another  person,  will  not  make  the  personal 
«sitate  of  the  covenantor  liable  in  the  first  instance  to 
•be  payment  of  it;  such  a  covenant  being  only  coa- 
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udered  in  equity  as  an  additional  security,  which  does 
not  aJter  the  nature  of  the  debt. 

31.  Sir  E.  Bagot  married  the  daug-hter  and  heir  of  Bagot  v. 
Sir  Thomas  Wagstaff;  and  for  raising-  part  of  her  por-  i  pf wms.  347. 
,tion.  Sir  T.  Wagstaff  mortgaged  part  of  his  estate  for 
3,500/.,  and  died,  leaving  Lady  Bag-ot  his  daughter  and 
heir.  The  mortgagee  wanting  his  money.  Sir  Edward 
joined  in  an  assignment  of  the  mortgage,  and  cove- 
nanted tliat  he  or  his  wife  would  pay  the  money ;  in 
consequence  of  which  a  question  arose,  whether,  by 
reason  of  this  covenant,  Sir  Edward's  personal  estate 
should  be  liable  to  pay  the  same. 

Lord  Cowper  declared,  that  this  covenant  by  Sir  Donisthorpe 
Edward  did  not  oblige  his  personal  estate  to  go  in  2Eden.  162. 
case  of  the  mortg-aged  premises  ;  forasmuch  as  the 
debt  being  originally  Sir  Thomas  Wagstaff 's,  and  con- 
!  tinuing  to  be  so,  the  covenant,  upon  transferring  the 
j  mortgage,  was  an  additional  security  for  the  satisfac- 
tion only  of  the  leader,  and  not  intended  to  alter  the 
dfibt. 

33,  George  Evelyn  the  father,   in  pursuance  of  a  Evelyn  r. 
I  power,  mortgaged  an  estate  whereof  he  was  tenant  for  Wms.  68a. 
life  with  remainder  to  his  first  and  other  sons,  for  rai*- 
ing  1,500/. 

Upon  an  assignment  of  this  mortgage  George  Evelya 

j  tlie  son  covenanted  to  pay  the  mortgage  mone3\     At 

I  his  death   it  became  a  question   whetlier  his  personal 

I  estate  should  be  applied   in   payment  of  the   mortgage 

made  by  his  father,  as  he  had  covenanted  to  pay  it. 

Lord  King,  assisted  by  Lord  C.  J.   Raymond  ajid 

j  the  Master  of  the  Rolls,  was  of  opinion,  that  the  per- 

i  sonal  estate  of  the  son  should  not  be  ap[>lied  to  pay  off 

I  ihe  mortgage  made  by  the  father  ;  forasmuch  as  the 

charge  was  made  by  George  Evelyn  the  father,  in  pur- 

;  suance  of  his   power.     That  this  being  the   original 

i  4ebt  of  George  Evelyn  the  father,  though  his  personal 

I  jestate,  if  any  such  were  to  be  found,  would  be  liable 

thereto,  yet  the  son's  personal  estate  ought  not  to  be 
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charg^ed  with  the  father's  debt:   and  notwithstanding; 

that  the  .son  did  afterwards,  on  the  assig*nment  of  the 

'mortg-age,   covenant  to  pay  the  mortg*age  money,  yet 

since  the  land  was  the  original  debtor^  the  covenant 

from  the  son  should  be  considered  only  as  a  surety  for 

.,^,  .,-,,( ,^     the  land.  ■'  ;"       ■";-^ 

shaftdW     '         33\  Georffe  Delavai:"!ft' FT^.^ttibrt^ao^ed   lands   to 

Shafto,  2P.  ^  '  ^.        ^  . 

Wins.664.  n.  W.  C.  to  sccurc  the  repayment  of  5^000/.  with  interest 
'di'5pirc^t:;  and  by  his '  will/ made  in  1723;,  he  de- 
vised the  lands  to  his  nephew,  G.  Shafto,  in  tail  male, 
remainder  to  the  plaintiff  in  tail  male,  remainder  over; 
and  died  soon  after.  In  1725  G.  Shafto  suffered  a  re- 
covery to  the  use  of  himself  in  fee.  The  mortg-agee 
calling  for  his  money,  W.  Gibbons  agreed  to  advance 
the  5,000/.  at  4: per  cent  ,  on  an  assignment  of  the  mort- 
gage ;  which  was  accordingly  assigned  to  him,  with  a 
proviso  for  redemption  on  payment  of  the  principal  and 
interest  at  4/?er  cent.  And  G.  Shafto  covenanted  for 
himself,  his  heirs,  executors,  and  administrators,  to  pay 
Gibbons  the  said  principal  and  interest.  In  1779  Shafto 
agreed  to  raise  the  interest  to  dper  cent.;  and  by  deed 
covenanted  with  the  mortgagees,  that  the  estate  should 
remain  as  security  for  the  5,000/.  with  interest  at  5 per 
cent. ;  and  that  he,  his  executors,  &c.  would  pay  such 
interest  for  the  same.  In  January  1782  G.  Shafto 
died,  the  interest  on  the  mortgage  being  then  in  arrear 
for  about  ten  months. 

The  bill  was  brought,  among  other  things,  to  have 
the  5,000/.  and  interest  paid  out  of  the  personal  estate 
of  G.  Shafto,  or  at  least  the  arrear  of  interest  due  at  his 
death,  and  the  additional  1  per  cent,  charged  by  the 
deed  of  1779.  But  Lord  Thurlow  was  clearly  of  opi- 
nion, that  the  personal  estate  ought  not  to  discharge  the 
mortgage,  the  land  being  the  primary  fund.  He  also 
thought  that  the  interest  must  follow  the  nature  of  the 
principal ;  and  that  the  contract  for  the  additional  in- 
terest, turning  upon  the  same  subject,  must  be  in  the 
nature  of  a  real  charge. 
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34.  Although  a  person  should  charge  his  real  and  ^'j.*^^^^^^" 
personal  estate  with  the  payment  of  his  debts  ;  yet  this 

will  not  render  his  personal  estate  liable  to  the  payment 
of  a  mortg-age  created  by  another. 

35.  H.  Lawson  being-  seised  in  fee  by  descent  of  an  Lawsonw. 

~  Hudson, 

'estate  at  Cramlington,  in  the  county  of  Northumber-  iBro.  r.  58. 
y  land,  and  of  other  estates  both  freehold  and  copyhold^  ca.  424. 
J  devised  his  estate  at  Cramlington,  which  was  subject  to 
'  a  mortgage  contracted  by  an  ancestor^  and  also  another 
^- estate,  to  be  sold  ;  charged  the  same,  and  also  all  his 
?  personal  estate,  with  the  payment  of  his  debts  ;  and 
devised  the  residue  of  his  real  estate  in  trust  for  his 
i  brother,  in  strict  settlement. 

The  question  was,  whether  the  personal  estate  of  H. 
-  Lawson,  the  testator,  was  liable  to  the  payment  of  this 
A  mortgage  ;  and  it  was  decieed  by  Lord  Thurlow  that 
h  the  personal  estate  was  not  liable. 

On  an  appeal  to  the  House  of  Lords  it  was  contended 
for  the  appellants, — I.  That  although  a  devisee  of  a 
real  estate  has  generally  no  right  to  call  upon  the  per- 
sonal estate  of  the  testator  to  disincumber  the  real  estate 
devised,  of  any  debts,  not  of  his  own  contracting  ;  yet 
where  there  were  words  in  the  will  which  shewed  the 
testator's  intention  that  his  personal  estate  should  be 
applied,  a  court  of  equity  would  decree  such  appHca- 
tion.  2.  That  in  this  case  the  testator's  intention  was 
clear,  that  this  debt,  as  well  as  his  own  debt,  should  be 
..  discharged  out  of  the  fund  he  had  provided,  for  the 
purpose  of  carrying  the  whole  real  estate,  or  what 
should  remain  of  it,  in  the  course  of  succession  which 
he  had  prescribed. 

On  the  other  side  it  was  said, — \.  That  by  the  esta- 
blished rules  of  equity  the  personal  estate  of  the  testator, 
whose  will  does  not  require  such  an  application  of  it, 
is  not  to  be  applied  in  favour  of  those  who  claim  his 
real  estate,  for  the  purpose  of  exonerating  it  from  debts 
not  originally  contracted  by  such  testator.     Courts  of 
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equity  distinguish  between  the  debts  of  a  testator  and 
tlie  debts  of  his  estate.  If  the  testator  had  received 
the  money  for  which  his  real  estate  was  pledged,  his 
personal  estate  having  received  the  benefit  of  the  charge 
made  upon  the  real  estate,  would  in  equity  be  liable  to 
disincumber  the  real  estate :  but  if  the  testator's  an-: 
cestor  created  the  charge,  the  testator's  personal  estate 
not  having  received  any  augmentation,  at  the  expense 
of  the  real  estate,  could  not  in  such  a  case  be  con-: 
sidered  as  a  debtor  to  it ;  and  this  held  equally  whether 
the  testator  was  seised  in  fee  simple,  or  for  a  less  es- 
tate^  in  the  lauds  charged.  This  was  the  true  principle 
of  all  the  cases  determined  op  the  subject.  The  cir^ 
cumstance  of  the  testator's  having  been  personally  liable 
was  often  mentioned,  as  the  ground  of  decisions  which 
have  directed  the  application  of  personal  estate  in  ex- 
oneration of  real :  but  there  were  many  cases  in  which 
courts  of  equit}'  had  refused  to  direct  personal  estate  to 
be  so  applied,  though  the  testator  had  entered  into  cove- 
nants, or  other  personal  engagements,  to  pay  the  debt 
for  which  the  real  estate  had  been  pledged  by  his  an- 
cestors, or  those  through  whom  he  claimed.  Each  of 
these  principles,  however,  would  exempt  the  personal 
estate  of  H,  Lawson  from  being  applied  towards  dis- 
charging this  mortgage  upon  the  Cramlington  estate^ 
which  was  contracted  by  his  father,  unless  the  will  of 
H.  Lawson  required  it  to  be  so  applied. 

2dly,  There  was  no  express  mention  made  of  the 
debt  in  H.  Lawson's  will,  nor  any  clause  that  afforded 
a  proof  that  he  considered  it  as  his  debt.     The  testator 
created  a  fund  for  the  payment  of  his  debts,  legacies^, 
Tankeniiie  v.   and  funcral  expenses :  but  to  apply  that  fund,  or  any 
1  Cox  r!  237.   part  of  it,  in  discharge  of  the  mortgage  debt,  would  be 
to  dispose  of  it  for  the  payment  of  a  debt  which  cer- 
tainly was  not  his  debt,  in  cpatemplation  of  law.     The 
decree  was  affirmed, 
equity  o7 re"        ^^'  Whcrc  a  persoH  only  purqhases  an  equity  of  rq- 
"^urchaseV^     dcmption,  his  personal  estate  will  not  be  applied  towards 
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payment  of  the  mortg-age  money ;  because  it  was  not 
benefited  by  the  loan. 

37.  Thus  it  is  laid  down  by  counsel  in  the  year  1681,  Pockiey*. 
as  a  doctrine  fully  established  in  Chancery,  that  where  ivern.^37. 
a  person  purchases  an  equity  of  redemption,  in  that 

case,  although  he  purchases  the  land,  subject  to  the 
debt  due  on  the  .mortgage,  and  must  hold  the  lands 
subject  to  such  debt,  yet  that  debt  could  never  charge 
his  person,  nor  did  it  in  any  sort  become  his  own 
proper  debt. 

38.  John  Ayneslev  purchased  an  estate  from  Wil-  Tweddeiu. 

.  .  Tweddell 

liam  Aynesley  which   was  subject  to  a  mortg-age  for  2Bro.  R.'ioi, 
2,000/.    Not  having  paid  it  off,  he  devised  the  lands, 
together  with  other  real  estates,  but  subject  neverthe- 
lessto  the  payment  of  all  his  debts,  to  his  son,  in  strict 

settlement. 

0- 

The  question  was,  whether  the  personal  estate  of 
John  Aynesley  should  be  applied  in  discharge  of  this 
mortgage. 

Lord  Thurlow  said,  this  case  was  exactly  the  same 
with  that  of  Rochfort  v.  Belvedere,  5  Brown's  Pari. 
Ca.  299.  where  the  House  of  Lords  decreed  that  the 
personal  estate  was  liable  to  the  payment  of  the  mort- 
gage :  but,  notwithstanding,  he  said  he  was  of  a  dif- 
ferent opinion.  The  personal  estate  never  was  liable, 
nor  was  the  party  ever  liable,  to  an  action  for  recovery 

n  ,t  1     .1  £■  .,  ,  ,  Ancasterw. 

ot  the  money ;  and  therefore  it  ought  not  to  be  ap-  Maye*,  «./*, 
plied  in  payment  of  the  mortgage.  V^^' 

39.  A  covenant  from  the  purchaser  of  an  equity  of 
redemption  for  payment  of  the  mortg-age  money  will 
not  make  his  personal  estate  liable  in  the  first  instance 
to  the  payment  of  it. 

40.  Mr.  Leigh,  the  testator,  had  purchased  several  Forrester  r. 
estates  subject  to  mortgages  ;   with  regard  to  one  of  2P. Wm8.'664. 
which,  he  entered  into  a  covenant  for  payment  of  the 
mortg-age  money,   for  the  purpose  of  indemnifying  a 

trustee  ;  and  as  to  another,  which  was  a  part  only  of  an 
estate,  subject  to  a  mortgage,  upon  splitting  the  iiieum- 
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brance,  both  parties  covenanted  to  pay  their  respective 
shares^  and  to  indemnify  each  other. 

Lord  Hardwicke  thought  these  covenants  would  not 
have  the  effect  of  making  the  mortgages  personal  debtf' 
of  the  testator^  they  having  been  entered  into  for  par- 
ticular purposes ;  and  declared  his  opinion  accordingly 
in  the  decree. 

41.  But  where  it  appears  to  have  been  the  intention 
of  the  purchaser  of  an  equity  of  redemption  to  make 
the  debt  his  own,  there  his  personal  estate  will  be  ap- 
plied in  payment  of  the  money  due  upon  it. 

42  A  person  agreed  to  purchase  an  estate  which 
was  in  mortgage  for  90/ ,  of  which  he  covenanted  to 
pay  86/.  to  the  mortgagee,  and  4/.  to  the  owner  of  the 
estate.  The  purchaser  died ;  and  the  question  was, 
whether  the  heir  at  law  was  entitled  to  have  the  money 
paid  out  of  the  personal  estate  of  the  purchaser. 

Lord  Hardwicke  was  of  opinion  that  he  was. — 1st,  It 
was  an  express  contract  to  pay,  and  the  representative 
of  the  mortgagor  might  maintain  an  action  for  the 
money ;  and  so  might  the  mortgagee  obhge  the  mort- 
gagor to  let  him  make  use  of  his  name  to  recover  the 
money.  This  was  as  strong  a  case  as  could  well  come 
before  the  Court. 

2dly,  It  being  agreed  to  be  part  of  the  purchase 
money,  the  heir  would,  if  there  was  nothing  more  in 
the  case,  be  entitled  to  have  the  money  paid  out  of  the 
personal  estate,  as  where  one  articles  to  purchase  an 
estate,  and  dies  before  the  purchase  is  completed. 

43.  Where  a  wife  joins  her  husband  in  a  mortgage 
of  her  own  estate,  and  the  money  is  applied  for  the 
husband's  benefit,  the  personal  estate  of  the  husband 
will  be  first  applied  in  payment  of  the  mortgage. 

44.  Lord  Huntingdon  and  his  first  wife  joined  in  a 
mortgage  for  a  term  of  years  of  her  estate  for  4,500/., 
by  the  execution  of  a  power  of  appointment,  to  pay  for 
tJ^e   place  of  captain   of  the  band  of  pensioners,  for 

.JUprd  Huntingdon,  who  .promised  to  repay ^  the  money 
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out  of  the  profits  of  the  place,  or  otherwise.  The  mort- 
gagee, togetlier  with  the  Earl  and  Countess,  assigned 
the  mortgage,  subject  to  a  proviso,  that  if  the  Earl  or 
Countess,  or  either  of  them,  should  pay  the  money  and 
interest,  the  term  should  cease. 

The  Earl  afler\vards  paid  off  the  mortgage,  and  pro- 
cured the  term  to  be  assigned  to  a  trustee  for  himself. 

I  ^^  The  Countess  died ;   and  the  Earl  having  married 

I 'll^in,  made  his  will,  and  devised  the  mortgage,  with 
^  other  his  personal  estate,  to  his  executors,  in  trust 
for  his  children  by  his  second  wife.  The  son  of  the 
first  wife,  who  became  Lord  Huntingdon  upon  the 
death  of  his  father,  filed  his  bill  to  have  the  term  as- 
signed to  attend  the  inheritance,  which  had  descended 
to  him  from  his  mother. 

Lord  Keeper  Wright  declared  he  could  not  decree 
for  the  plaintiff,  but  upon  the  usual  terms  of  redemp- 
tion, on  payment  of  principal^  interest,  and  costs,  and 
discounting  profits. 

The  plaintiff  appealed  to  the  House  of  Lords,  insist-  .\nao  iro2. 
ting  that  he  was  in  effect  decreed  to  pay  the  mortgage 
debt,  which  was  wholly  a  debt  of  the  late  Earl,  created 
to  serve  his  particular  occasions,  and  never  was  in  anv 
shape  the  debt  of  the  late  Countess,  nor  did  any  part  of 
the  money  come  to  her  use.  Besides  the  Earl  cove- 
nanted, in  the  mortgage  deed,  to  pay  and  satisfy  the 
mortgage  money  and  interest ;  and  this  covenant  being 
in  fact  performed,  the  term  ought  not  any  longer  to 
have  been  kept  on  foot,  unless  to  attend  and  protect 

^'ihe  inheritance,  but  not  to  charge  it.  That  the  ap- 
pellant's mother  being,  at  the  time  of  making  this  mort- 
gage, tenant  for  life,  with  remainder  to  the  appellant 
in  tail,  and  the  premises  being  her  own  inheritance, 

"■  the  same  ought  not  to  be  charged  farther  or  otherwise 
than  she  agreed  and  consented;  and  it  could  not  be 
imagined  that  she  agreed  to  charge  her  land  any  other- 

"Vise,  than  to  stand  as  a  security  for  the  money  which 
her  husband  had  occasion  fbr^  and  was  thereby  enabled 
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to  borrow,  and  to  be  exonerated,  when  he,  the  princ^> 
pal  debtor,  should  pay  off  the  debt.  But  she  never 
meant  to  make  any  absolute  gift  of  so  much  money  to 
her  husband,  or  that  her  estate  should  stand  mortgaged 
to  him,  or  any  in  trust  for  him,  for  that  or  any  other 
sum.  That  it  appeared  by  proof  in  the  cause,  that 
the  Earl,  in  order  to  gain  the  Countess's  consent  to 
the  mortgage,  had  promised  that  he  would  pay  off 
the  money,  and  discharge  the  land:  but  if  the  Earl 
had  made  no  such  promise,  yet  he  ought  not,  in  con- 
science to  be  deemed  a  mortgagee  or  incumbrancer 
upon  the  estate,  for  having  discharged  his  own  debt, 
which  he  alone  was  liable  to  pay,  and  to  be  sued  for 
by  virtue  of  his  covenant :  and  it  was  not  agreeable 
either  to  reason  or  experience,  that  a  principal  debtor, 
merely  by  paying  the  debt  he  owes,  should  become  a 
creditor,  and  charge  his  own  surety  with  the  payment 
of  the  debt,  by  any  means  or  contrivance  whatever. 

On  the  other  side  it  was  contended  that  the  late 
Earl  was  no  way  compellable  to  discharge  the  land  of 
his  debt;  nor  did  the  Countess,  when  she  agreed  to 
mortgage  the  premises  for  raising  the  4,b00l.,  desire  or 
insist  on  any  covenant  or  agreement  for  that  purpose  ; 
but,  on  the  contrary,  by  the  assignment  of  the  mort- 
gage, it  was  expressly  agreed  that  on  payment  of  the 
4,500/.,  t!ie  term  should  be  assigned  to  the  E^rl  and 
Countess,  or  as  they  or  either  of  themr  should  direct, 
That  the  Earl  was  so  far  from  intending  to  exonerate 
the  land,  by  his  paying  off  the  mortgage  money,  that 
he  not  only  took  care  to  have  the  mortgage  assigned 
and  kept  on  foot;  but  also  considering  himself  as  a  ere-- 
ditor  for  the  money  so  advanced,  he  constantly,  after 
the  death  of  the  Countess,  kept  regular  and  exact  ac- 
counts of  his  receipts  and  payments  relating  to  th9 
mortgaged  premises.  That  it  was  certainly  as  lawful 
for  the  Earl  to  lay  down  the  money,  and  take  an  as- 
signment of  the  mortgage,  as  it  would  have  been  for 
any  other  person  to  have  done ;  and  therefore  it  was 
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but  reasonable  that  he  should  have  the  like  benefit 
thereof,  to  reimburse  what  he  paid  for  such  assig-nment, 
as  a  stran^r  might  have  had :  and  since  the  Earl  had 
thought  fit  to  leave  tlie  money  due  on  this  mortgage,  as 
a  provision  for  his  six  youftger  children,  who  had  very 
slender  fortunes,  and  a  narrow  subsistence,  it  was 
hoped  that  there  would  appear  no  ground  or  reason  io 
reverse  or  alter  the  decree. 

It  was  ordered  and  adjudged,  that  so  tnuch  of  the  de- 
cree as  was  complained  of  should  be  reversed ;  and  that 
the  premises  in  question  should  be  discharged  from  the 
demands  of  the  respondents,  and  the  term  assigned,  as 
the  appellant  should  direct. 

45.  Mr.  Alexander  and  his  wife,  who  was  the  daugh-  Pocockr.  Lee, 
ter  and  heir  of  one  Dayly,  made  a  mortgage  of  the       **^ 
wife's   estate.     The    husband   covenanted   to  pay    the 

money  :  but  the  equity  of  redemption  was  reserved  to 
them  and  their  heirs.  Mr.  Alexander,  the  husband, 
died ;  and  made  the  defendant  his  executor,  the  wife 
survivino*.  After  a  decree  to  account, 
I  The  question  was  upon  exceptions  to  the  Master's  re- 
port, whether  the  mortgage  money  should  stand  charged 
upon  the  land,  or  the  land  be  exonerated  out  of  the 
husband's  personal  estate.  Per  Cur. — The  husband 
having  had  the  money  is  in  equity  the  debtor,  and  the 
land  is  to  be  considered  but  as  an  additional  security  ; 
and  so  decreed  it,  according  to  the  judgment  in  the 
House  of  Peers,  in  the  case  of  Lord  and  Lady  Hunt- 
ingdon . 

46.  The  wife  joined  with  her  husband  in  a  fine  io  Tate  r.  Austin, 
raise  400/.  out  of  her  own  estate,  for  the  use  of  her  fp.^Sn^^^^' 
husband,  to  equip  him  as  an  officer  in:  the  army. 

The  question  was,  whether  the  husband's  personal 
estate  should  be  applied  to  exonerate  the  mortg-age. 

Per  Cur. — The  wife  subjected  her  estate  to  supply 
the  wants  of  her  husband.  It  must  be  taken  to  be  a 
debt  due  from  the  husband ;  and  to  be  paid  out  of  liis 
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personal  estate,  if  he  be  able  :  but  all  other  debts  should 
be  first  paid.  '    "     "  •   "'     • 

2Atk.384.  47.  Lord  Hardwickb  b^s  safd — "  Suppose  a  husband 

has  a  mortgage  upon  his  estate,  and  a  wife  joins  with 
him  in  charging  her  own ;  if  she  survives  him,  though 
her  estate  is  liable  to  the  mortgagee,  yet  in  this  Court, 
her  estate  shall  be  looked  upon  only  as  a  pledge;  and 
she  is  entitled  to  stand  in  the  place  of  the  mortgagee, 
and  to  be  satisfied  out  of  her  husband's  estate.''  '  ''*' 
48.  But  where  money  is  borrowed  on  the  wife'i^ 
estate,  partly  to  pay  her  debts,  and  partly  for  the  hus- 
band's use,  the  husband  will  not  be  required  to  indemnify 
his  wife's  estate  against  any  part  of  it.  ' 

Nan^'ie  Amb        ^^^  ^"  ^  ^^^^  ^^  ^^^^  ^  ^""^  of  1,100/.  paid  by  the 
150.  defendant,  as  having  been  borrowed  by  him  on  the  se- 

curity of  his  late  wife's  estate.  Lord  Hardwicke  said, 
the  general  rule  was,  that  where  the  husband  borrowed 
a  sum  of  money  for  his  own  use,  and  the  wife  joined  in 
a  mortgage  of  her  jointure  for  repayment  of  it,  her  es- 
tate should  be  a  creditor  on  the  husband  for  that  sum. 
So  it  was  where  there  was  no  settlement,  and  the  wife 
mortgaged  her  estate  of  inheritance  to  raise  money  for 
the  husband.  But  there  was  no  instance  where,  at  the 
time  of  such  mortgage  or  security  made,  if  at  the  same 
time  a  settlement  m  as  made  either  before  or  after  mar- 
riage, that  the  husband  was  considered  as  answerable 
to  the  wife's  estate,  for  the  money  borrowed ;  that  was 
an  exception  out  of  the  general  rule ;  otherwise  it 
would  be  very  inconvenient  to  men  that  were  going  to 
be  married,  and  nine  times  in  ten  contrary  to  the  in- 
tention of  the  parties.  Besides,  in  this  case,  the 
greatest  part  of  the  money  borrowed  was  to  pay  off  a 
debt  due  from  the  wife  dum  sola  ;  and  it  was  against 
equity  to  say  that  the  husband  ought  to  indemnity  the 
wife's  estate  against  that  debt.  The  husband,  it  ^^'as 
said,  was  liable  to  the  wife's  debts  contracted  before 
marriage;  and  so  he  was:  but  if  he  was  not  sued  in 
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her  lifetime,  he  was  not  liable  even  at  law,  unless  she 
had  a  separate  allowance,  and  left  any  thing  behind  her, 
which  he  possessed  as  her  executor. 

It  was  said,  part  of  this  money  was  paid  to  the  hus- 
band and  wife,  not  in  order  to  discharge  the  wife's 
debts,  but  to  the  husband's  use;  that  payment  to  the 
husband  and  wife  was  payment  to  the  husband.  The 
Court  would  not  however  set  up  two  presumptions,  but 
adhere  to  one  only.  As  the  greater  part  was  mani- 
festly not  intended  to  be  accounted  for  by  the  husband, 
to  the  wife's  estate,  so  he  should  take  it  that  the  rest 
was  not.  It  was  said  the  husband  gave  bond  for  pay- 
,  raent  of  the  money,  and  performance  of  covenants  ; 
that  the  creditors  might  have  sued  him  on  this  bond, 
and  then  he  must  have  come  as  plaintiff  into  the  Court 
of  Chancery,  to  be  repaid  out  of  the  wife's  estate,  which 
the  Court  would  not  have  done ;  and  there  was  no 
more  reason  for  it  then;  and  he  was  of  opinion  the 
Court  would  have  relieved  him.  Therefore  decreed  the 
defendant  only  to  keep  down  the  interest  for  Ufe,  &c. 

50.  If  however  it  appear  not  to  have  been  the  in- 
I  tention  of  the  w  ife  to  stand  as  a  creditor  for  the  mort- 
gage money,  the  husband's  personal  estate  will  not  be 
liable. 

51.  A  bill  was  filed  by  the  widow  of  William  Clinton,  ciintonr. 

to  have  her  estate  exonerated,  by  the  estate  of  her  hus-  3BrorR.20i. 
band,  from  a  mortgage  made  by  the  husband  and  plain- 
tiff, for  which  he  received  the  money.     The  facts  were, 
that  in   1746  the  plaintiff  intermarried  with   William 
CHnton,  who  was  then  in  indifferent  circumstances,  and 
received  from  her  father  a  proper  fortune.     In  1762, 
she  became  entitled  to  some  real  estates  ;  and,  in  order 
to  raise  money  for  her  husband,  she  joined  with  him  in 
a  mortgage  of  those  estates.     After  the  death  of  Clin- 
I  ton  the  plaintiff  filed  her  bill  to  have  her  estates  ex^ 
onerated,  to  wliich   the  devisee  of  the  personal  estate 
I  and  executor   of  her   husband  put  in  an  answer,  in 
\  which  they  contested  the  plaintiff's  right,  on  the  ground 
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that  it  was  a  voluntary  gift,  by  the  plaintiff  to  her  hug- 
band,  in  order  to  enable  him  to  complete  a  purchase 
which  had  been  made  at  her  request ;  and  that  upon 
settling*  some  accounts,  the  matter  respecting  the  mort- 
gage had  been  fully  entered  into,  on  which  occasion 
the  plaintiff  admitted  she  had  been  advised  to  claim  the 
mortgage  money,  but  had  relinquished  that  id«a,  and 
did  not  desire  it,  and  promised  to  discharge  the  samd, 
and  accept  the  provision  made  for  her  by  her  hus^- 
band's  will. 

Lord  Thurlow  admitted  parol  evidence  of  the  wife's 
having  relinquished  this  demand  against  her  husband  ; 
and  dismissed  her  bill. 

52.  Where  lands  are  in  settlement,  and  the  husbahA 
and  wife  join  in  a  mortgage  of  them,  if  the  deed  crea^ 
ing  the  security  is  no  more,  in  effect,  than  a  simplfe 
charge  on  the  lands,  and  does  not  alter  the  limitations 
farther  than  is  necessary  to  create  the  charge,  the  rigW 
of  redemption,  although  it  be  reserved  by  the  deed  ^ 
the  husband  and  wife,  or  either  of  them,  their  or  either 
of  their  heirs,  belongs  only  to  those  who  are  entitled 
under  the  settlement,  and  not  to  the  heirs  of  the  hus- 
band, if  he  survives  the  wife.  But  where  the  wife's 
lands,  on  her  marriage,  were  limited  to  the  use  of  the 
husband  and  wife  successively  for  life,  remainder  to 
their  issue,  with  the  reversion  to  the  wife  and  her 
Heirs,  and  the  deed  contained  a  power  of  revocation 
and  new  appointment,  and  the  husband  and  wife  made 
a  mortgage  for  a  term  of  years,  and  afterwards  exe- 
cuted a  deed  of  farther  charge,  and  levied  a  line,  and 
thereby  limited  the  lands,  subjectto  the  term  to  themselves 
foi*  life,  with  remainder  to  the  heirs  of  their  bodies, 
s^nd  for  default  of  such  issue  to  the  right  heirs  of  the 
survivor,  it  was  held  that,  as  there  was,  on  the  face  of 
the  deed,  a  clear  manifestation  of  an  intention  to  effect 
a  change  of  the  beneficial  interest,  the  husband  and  his 
heirs,  (the  wife  being  dead,  and  there  being  no  issue,) 
was  cHtitled to  th©  equity  of  redemption. 
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53.  Where  an  estate  in  mortoraa^e  was  vested  in  a  Proportions 
person  for  life,  with  remainder  to  another  in   fee,  the  nant  for  life 
rule  formerly  was,   that  the  tenant  for  life  should  pay  man?™*^  "' 
one-third,  and  the  remainderman  the  other  two-thirds,  f^lJ^^r 
of  the  money  due  on  the  mort^o^e.  .  But  where  the  Free.  inCha. 
mortgufire  is  not  redeemed  durins:  the  life  of  the  tenant  civatt  r.  Bai- 
ror  lire,  there  the  whole  ot  the  money  must  be  paid  by  Eq.  117. 
the  person  who  becomes  possessed  of  the  remainder, 
who  cannot  compel  the  representatives  of  the  tenant  for 
life  to  contribute   any  thing  towards  the  payment  of 
the  mortage  money. 

54.  If  a  tenant  for  hfe  of  an  equity  of  redemption  NewUngp. 
pays  off  the  mortage  money,  and  procures  the  term  to  Ab.  i85.    "** 
be  assigned  to  a  trustee  for  himself;  makes  improve- 
ments,   and    dies,   and   afterwards   the    remainderman 

comes  to  redeem ;  the  representatives  of  the  tenant  for 
life  shall  have  an  allowance  of  two  thirds  of  the  lasting 
improvements,  but  nothing-  for  the  other  third,  because 
he  received  the  benefit  thereof  during  his  life;  nor  will 
interest  be  allowed  during  the  life  of  the  tenant  for 
life  for  the  money  paid,  for  he  was  bound  to  keep  it 
down  during  his  life. 

55.  Where  a  person  who  is  tenant  for  life  of  an  where  tenant 
estate  that  is  mortgaged  pays  off  the  mortgage  money,  tail  pars  off  a 
pis  personal  representatives  will  be  entitled  to  call  on  ™°'^=*^- 
(ihe  remainderman  for  all  the  principal  money  so  paid:  ru.a.c.  i.§27. 
)ut  where  a  tenant  in  tail  pays  off  a  mortgage,  the  pre- 
sumption is,  that  this  was  done  in  exoneration  of  the  T;t.2.c.i.§40; 
?state,  unless  the  contrary  appears. 

56.  A.    tenant  in   tail  of  an    equity  of  redemption,  Kirkhamr. 
inder  his  father's  will,  paid  off  a  mortgage  secured  on  IS"**'  ^^*"" 
he  estate,  by  a  term  for  years,  but  did  not  procure  an 
issignment  of  the  term,   and  afterwards   devised   the 

iands.     The  remainderman  claimed  the  lands,  the  es- 
ate  tail  not  being  barred,  discharged  of  the  incum- 

jrance. 

i  ■     - 

[    Lord  Hardwicke  held,  that  there  being  a  term  for 
pears  in  the  mortg-agee^  which  stood  out  in  point  of 
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law,  as  it  did  before,  no  assignment  in  law  having  been 
made  thereof,  none  of  the  parties  before  the  Court  had 
the  legal  estate,  for  a  conveyance  of  which  the  plaintiff 
came ;  therefore,  that  conveyance  must  be  upon  equi- 
table grounds.     So  far  as  it  appeared,  tenant  in  tail 
paid  it  off  with  his  own  money.    He  might  have  taken 
an  assignment  of  the  term,  either  in  trust  to  attend  the 
inheritance,  which  would  have  ended  the  question,  or 
in  trust  for  himself,  his  executors  or  administrators ; 
which  would,  notwithstanding  the  remainder  over,  have 
kept  this  incumbrance  on  foot  for  the  benefit  of  his  per- 
sonal estate,  and  those  entitled  thereto  :  or  he  might 
have  called  for  an  assignment  of  it  during  his  life,  if 
he  had  discovered  this  limitation  in  remainder,  that  it 
might  have  been  made  for  the  benefit  of  his  executors, 
not  of  the  remainder.    But  his  not  doing  any  of  these 
clearly  proved,  that  he  conceived  he  had  the  absolute 
ownership  of  the  estate ;  and  the  Court  could  not  de- 
cree to  persons  claiming  this,  in  contradiction  to  his  ap- 
prehension and  intent,  a  conveyance  of  the  inheritance, 
and  likewise  of  the  term,  without  making  a  satisfactiori 
to  the   personal  estate  of  the   tenant  in  tail ;  as  that 
would  be  contrary  to  the  maxim,  that  he  who  would  | 
have  equity  must  do  equity.  ' 

The  plaintiffs  were  decreed  to  have  the  estate,  sub- 
ject to  the  money  paid  by  the  tenant  in  tail,  in  dis- 
charge of  the  mortg-age. 
Interest.  57.  In  all  mortgages  it  is  expressly  stipulated  that 

the  mortgagor  shall  pay  interest  for  the  money  bor^ ! 
rowed:  but  in  consequence  of  the  stat.  ISAnn.st.  2. 1 
c.  16.  s.  1.  all  assurances  for  the  payment  of  any  prin- 
Tit.  32.  c.  15.  cipal  money  to  be  lent,  whereupon  there  shall  be  re- 
served above  5  per  cent.,  shall  be  utterly  void.  And 
Lord  Hardwicke  has  said,  that  if  a  mortgage  be  drawii 
only  for  5 per  cent.,  and  the  mortgagee  takes  six;  it 
would  be  void  upon  the  word  take  in  the  statute. 

58.  By  the  statute  14  Geo.  3.  c.  79.  it  is  enacted,  that 
all  mortgages  which  shall  be  made  and  executed  in 
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Great  Britain,  of  or  concerning-  any  lands,  tenements, 
hereditaments,  &c.  being  in  the  kingdom  of  Ireland,  or 
in  any  of  the  British  colonies  or  plantations  in  the 
West  Indies,  to  any  of  his  majesty's  subjects,  and  all 
bonds,  covenants  and  securities,  for  payment  thereof, 
and  the  interest  thereof,  and  all  transfers  and  assign- 
ments thereof,  shall  be  as  good  and  effectual  as  if  the 
same  were  made  and  executed  in  the  kingdom,  island, 
plantation,  or  place  where  the  lands,  &c.  severally  lie^  'nt.32.  c.26. 
at  the  rate  of  interest  allowed  in  those  places. 

59.    Interest  on  mortgages  is  due  de  die  in  diem; 
and  therefore  if  a  person  be  entitled  to  the  interest  of 
a  morto-affe  for  his  life,  with  remainder  to  another :  his 
executor  will  be  entitled  to  interest  up  to  the  day  of  his  waTSckr2P. 
death.  Wms.i76. 

QO.  It  has  been  usual,  where  the  interest  of  money  Jory».  Cox, 
lent  on  mortgage  is  reserved  at  the  rate  of  five/?er  cent.,  leo?'  "* 
to  insert  a  proviso,  that  if  it  is  punctually  paid,  the  mort-  pSfer*^ 
gagee  will  accept  of  four,  or  four  and  a  half  per  cent.,  '^^^^{^^^' 
which  is  allowed  to  be  g-ood  :  but  where  the  interest  Maynard, 

O  3  Alk.  519 

reserved  was  five  per  cent.,  with  a  proviso  that  if  it  was 
not  paid  within  two  months  after  it  became  due,  it 
should  be  raised  to  five  and  a  half  pei^  cent.,  and  the 
interest  was  not  paid  within  the  time,  the  Court  of  Bromit-. Bark- 
Chancery  would  not  allow  the  mortgagee  to  recover  the  Wms.  652. 
additional  half  per  cent.  ;  because  it  was  in  the  nature 
of  a  penalty,  and  therefore  relievable  in  equity. 

61.  It  is  held  in  an  old  case,  that  where  money  was  Halifax  r. 
lent  upon  mortgage   at  five  per  cent.,  and  the  mort-  2\w^i34. 
gagor  covenanted  to  pay  six  per  cent,  if  he  made  de-  Stanhope  r.    ^ 
fault  for  the  space  of  si.xty  days  after  the  time  of  pay-  2Edeii.  iW. 
ment ;    the  Court  decreed  that  from  default  made  he 
should  pay  six  per  cent.  The  covenant  being  the  agree- 
i  ment  of  the  parties,  was  not  to  be  relieved  against  as 
a  penalty.     And  the  same  doctrine  was  held  by  the  Barton », 
House  of  Peers  in  1725,  on  an  appeal  from  a  decree  of  oBro.  pwL 
the  Court  of  Chancery  of  Ireland.     It  does  not  how- 
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ever  appear  how  a  distinction  can  be  made  between  the 
creation  of  a  penalty  by  a  proviso  or  by  a  covenant. 

62.  It  is  a  general  rule  that  interest  shall  not  be  al- 
lowed upon  interest ;  and  that  no  agreement,  entered 
into  at  the  time  when  a  mortgage  is  made,  will  be  suf- 
ficient to  make  future  interest  principal. 

63.  A  mortgagee  compelled  the  mortgagor  to  agree 
that  the  interest  should  be  turned  into  principal  at  the 
end  of  every  six  months. 

Lord  Hardwicke  relieved  the  mortgagor;  and  said 
that  interest  was  seldom  allowed  to  be  turned  into  prin- 
cipal, except  upon  the  advance  of  fresh  money;  and 
even  then,  it  was  reckoned  a  hardship  upon  the  mort- 
gagor, and  an  act  of  oppression. 

64.  There  are  however  several  exceptions  to  this 
rule:  1.  Where  the  mortgagee  assigns  over  the  mort- 
gage to  a  stranger  bond  fide,  and  with  the  consent  of  the 
mortgagor ;  all  the  money  paid  by  the  assignee  that  was 
due  to  the  mortgagee  will  be  considered  as  principal; 
and  the  assignee  shall  have  interest  upon  the  interest 
then  due,  and  paid  by  him,  as  well  as  upon  the  prin- 
cipal originally  lent. 

65.  Where  an  account  has  been  regularly  settled  be- 
tween the  parties,  and  signed  by  them,  it  will  carry  in- 
terest, because  in  such  a  case  there  is  an  implied  contract 
on  the  part  of  the  debtor  to  pay.  And  all  contracts  to  pay 
(says  Lord  Thurlow)  undoubtedly  give  a  right  to  in- 
terest from  the  time  when  the  principal  ought  to  have 
been  paid. 

.  QQ.  Where  an  account  has  been  settled,  between  a 
mortgagor  and  a  mortgagee,  by  a  Master  in  Chancery, 
pursuant  to  an  order,  and  confirmed  by  the  Court,  in- 
terest will  be  allowed  upon  what  is  due,  from  the  time 
of  such  settlement,  even  though  part  of  it  be  in  respect 
of  costs. 

67.  Where  the  Court  of  Chancery  enlarges  the  time 
for  the  mortgagor,  that  is  a  favour,  as  he  would  other- 
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Vise   be  Foreclosed  ;  and  it  is  but  just  and  reasonable 
that  he  should  pay  for  it. 

6S.  Thus  where  on  a  bill  to  foreclose,  principal,  in-  Ncaie  ^  .\tt.- 
terest;,  and  costs  were  lumped  into  one  sum  by  the  Mas-  jlt  ^  °^  '^^' 
ter;  and  it  was  held  that  if  the  mortg;agor,  or  a  puisne 
mortgag-ee,  prayed  long-er  time  to  redeem,  they  must 
pay  interest  for  the  whole  sum. 

69.  In  the  case  of  infants,  interest  is  not  o^enerally  al-  ^-  ^^^^  *!»« 

^  ^  ,  parties  are  in- 

lowed  on  interest.    For  one  of  the  grounds  upon  which  fant^- 
interest  is  turned  into  principal  is  as  a  punishment  on 
the  mortgagor  for  the  non-performance  of  his  contract, 
which   ought  not   to   operate   against   an  infant :  but 
where  a  benefit  accrues  to  an  infant,  it  is  otherwise. 

70.  J.  S.   mortorao-ed  his  estate  to  the  plaintiff,  and  chesterfield  r. 

1-11  •  1         1    /-        1  1  •       ,  1  J   1      •  1         Cromwell, 

(died,  leaving  the  deiendant  his  daughter  and  heir,  who  lAb.  Eq.  287. 
'was  an  infant,  and  had  nothing  to  subsist  on  but  the 
•rents  of  the  mortoai^-ed  estate.  The  interest  being;  suf- 
Ifered  to  run  in  arrear  for  three  years  and  a  half,  the 
[plaintiff  grew  uneasy  at  it,  and  threatened  to  enter  on 
the  estate,  unless  his  interest  might  be  made  principal ; 
upon  which  the  defendant's  mother,  with  the  privity  of 
her  nearest  relations,  stated  the  account;  and  the  de- 
jfendant  herself,  who  was  then  near  of  age,  signed  it. 

The  account  being  admitted  to  be  fair,  it  was  held 
that  though  regularly  interest  should  not  carry  interest; 
iyet  in  some  cases,  and  in  some  circumstances,  it  would 
be  injustice  if  interest  should  not  be  made  principal. 
lAnd  the  rather  in  this  case,  because  it  was  for  the  in- 
fant's benefit ;  who  without  this  agreement  would  have 
leen  destitute  of  a  subsistence. 

71.  All  persons  seised  in  fee  simple  of  lands  in  mort-  who  are 

.  i.      1  bound  to  pay 

f.;age  are  bound  to  pay  the  interest  or  the   mortgage  ;  interest. 

iind  even  a  tenant  for  life  may  be  compelled  by  tlie  per-  Tit.3.c.i.§28.. 
on  in  remainder  or  reversion  to  keep  down  the  iii- 
eiest  of  a  mortgage.  But  where  a  person  is  tenant  in  tail 
n  possession,  and  in  receipt  of  the  rents  and  profits  of 
ands  which  are  mortgaged,  if  he  suffers  the  interest  to 
un  in  arrear,  neither  the  issue  in  tail,  nor  the  remain- 
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derman,  can  compel  him  to  pay  the  interest  incurred 
during  his  possession.  For  the  Courts  of  law,  as  well 
as  those  of  equity,  consider  the  remainder  or  reversion 
to  be  in  the  power  of  the  tenant  in  tail.  Nor  will  his 
personal  estate  be  liable,  after  his  death,  to  the  pay- 
ment of  the  interest  which  became  due  in  his  lifetime. 
Chaplin 'sp  ^^*    ^  pcrsou  made  a   mortgage   for   years;  then 

Wms.235.  entailed  the  estate  mortgaged  on  himself  and  the  heirs 
male  of  his  body,  remainder  to  his  brother,  and  died 
leaving  issue  an  infant  son,  who  suffered  the  interest  to 
incur  on  the  mortgage  for  several  years  ;  and  died  just 
before  he  came  of  age,  leaving  a  personal  estate. 
Whereupon  it  was  objected  that  the  executors  of  the  in- 
fant son,  seeing  their  testator  took  the  rents  and  profits 
of  the  estate,  ought  to  keep  down  the  interest;  the  rather 
for  that  he  never  had  it  in  his  power  to  bar  the  re- 
mainder by  a  recovery. 

Lord  Talbot  said  there  was  no  precedent  of  a  tenant 
in  tail  being  obliged  to  keep  down  the  interest  on  a 
mortgage.  A  tenant  for  life  was  without  doubt  com- 
pellable to  do  it:  but  as  a  tenant  in  tail  had  an  es- 
tate which  might  last  for  ever,  and  the  remainder  over 
was  not  assets,  nor  regarded  in  law,  and  as  such  te- 
nant in  tail  had  a  power  over  the  estate,  to  commit  any 
waste  or  spoil  thereon,  a  court  of  equity  had  never  en- 
joined him  to  keep  down  the  interest.  Wherefore  he 
refused  to  make  any  order  upon  the  executors  of  the 
tenant  in  tail,  to  pay  the  arrears  of  interest ;  though  it 
appeared  there  was  near  twenty  years'  interest  due ; 
and  though  the  tenant  in  tail  died  during  his  infancy, 
and  consequently  before  it  was  in  his  power  to  have 
barred  the  remainder  by  a  recovery. 

73.  It  was  however  determined  in  a  subsequent  case, 
that  although  a  tenant  in  tail  of  full  age  was  not  ob- 
liged to  keep  down  the  interest  of  a  mortgage,  for  the 
benefit  of  the  remainder-man  or  reversioner;  yet  wheit 
an  infant  was  tenant  in  tail  of  lands  in  mortgage,  and 
his  guardian  or  trustees  were  in  the  receipt  of  the  rent^ 
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and  profits,  he  should  be  liable  to  the  payment  of  the 
interest  as  far  as  the  rents  and  profits  would  extend. 

74.  Jane  Pitt   was  tenant   for   life,   with   power  to  Sarjesojur. 
charg-e  any  sum  not  exceeding;  4,000/.  on  the  estate,  ivcT478. 
which  was  limited  to  her  son  WilHam  Pitt  in  tail,  re-  ^Atk.  4i6. 
mainder  to  the  right   heirs  of  his  father.     Jane    Pitt 
charged   the   estate   accordingly,    and   died.     William 

Pitt  died  without  issue,  and  under  age,  leaving  the  in- 
terest in  arrear. 

The  Court  determined  that  W.  Pitt  being  an  infant, 
his  guardian  ought  to  have  applied  the  rents  and  profits 
of  the  estate  to  keep  down  the  interest;  therefore  what 
ought  to  be  done  by  the  guardian  should  be  consi- 
dered as  done;  and  consequently  the  real  estate  dis- 
charged, so  far  as  the  rents  and  profits  in  the  life  of  the 
infant  would  go  in  discharge  :  but  if  that  was  not  suf- 
ficient, it  was  to  be  an  incumbrance  on  the  re- 
mainder. 

75.  If  a  tenant  in  tail  of  land,  or  the  husband  of  a  Amesburyr. 
tenant  in  tail,  pays  the  interest  of  a  mortgage  on  the  ^ro^n,  ives. 
estate  tail,  neither  he,  nor  any  person  in  his  place,  will 

be  permitted  to  set  up  that  as  a  fact  undone ;  but  the 
remainderman  shall  have  the  benefit  of  it. 

76.  In  consequence  of  the  principle  that  all  mort-  Mortgajre 
gages  are  deemed  part  of  the  personal  estate,  it  is  now  ^1^10  thr^' 
fully  estabhshed  that  the  money  due  upon  mortffaffe  is  ^''^*^"^*"'' 

1  •  1  X      xi_  c     ^  ■,  Thornborough 

to  be  paid  to  the  executor  01  the  mort«;affee,  bv  reason  «-.  Baker, 
of  a  rule  of  equity  that  the  satisfaction  should  accrue  to 
the  fund  which  sustained  the  loss. 

77.  Where  a  person  having  a  mortgage  in  fee  de-  winne  v.  Lit- 
vised  all  his  lands  and  tenements  to  the  plaintiff,  and  tTbi!^  ^''*' 
after  giving  several  legacies,  gave  all  the  residue  of  his 
personal  estate  to   (leaving   a  blank  which  he  never 

filled  up),  whom  he  appointed  sole  executor ;  the 
plaintiff,  as  devisee  of  all  the  lands  and  tenements, 
claimed  the  mortgage  money.  But  the  administratrix 
insisted,  that  by  the  rule  and  course  of  the  Court, 
where  lands  were  mortgaged,  the  money  was  accounted 
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part  of  the  personal  estate,  though  the  mortgage  was  in 
fee;  even  where  the  money  was  payable  to  the  mortgagee 
and  his  heirs.  That  the  personal  estate  being  devised 
to  the  executor,  was  a  good  declaration  that  it  should 
go  to  the  executor,  though  void  as  a  devise,  for  want  of 
naming  an  executor,  and  consequently  belonging  to  the 
administratrix.     Decreed  accordingly. 

78.  It  has  been  stated,  that  in  all  cases  of  mortgages, 
the  money  borrowed  is  the  principal,  and  the  land  the 
accessary:  it  follows,  that  Vhen  the  debt  is  discharged, 
the  interest  of  the  mortgagee  in  the  land  ceases  in  equity, 
though  the  legal  estate  continues  in  him. 
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CHAP.  V. 


Order  in  which  Mortgages  are  Paid,  and  Means  of 
gaining  a  Priority. 


Sect.    1.  Mortgages  paid  accord- 
ing to  their  Prioi-ity. 
5.  But  not  preferred  to 

Statutes^  Sfc. 
7.  Legal     Incumbrances 
preferred  to  Equita- 
ble ones. 
9.  Where    Possession    of 
the  Deeds  gives  Pri- 
ority. 
16.  A  Defective  Mortgage 
not  preferred    to    a 
second  effective  one. 
18.  But  zsill  be  preferred 

to  Bond  Debts. 
21.  Priority  may  be  lost  by 

Fraud. 
27.  Of  Tacking  subsequent 


33 


35 


Sect.  ioprioriticumbrances. 

A  Judgment  Creditor 

cannot  Tack. 
But  a  Mortgagee  may 
tack  a  Judgment. 
37.  Effect  of  obtaining   a 
prior  Termfor  Years. 
42.  Where  a  Declaration 
of  Trust  of  a  Term 
is  sufficient. 
44.  How  far    an    Incum- 
brance tcill  Protect. 
At  zchat  Time  a  prior 
Incumbrance  may  be 
got  in. 
Notice. 
55.  Direct  Notice. 
62.  Constructive  Notice. 


49. 


54. 


Section  I. 

Where  there  are  several  mortgages  on  an  estate^  they  Mortgages 
must  be  paid  according  to  the  priority  of  their  respec-  to\he*ir'^°'^*^°^ 
tive  dates  ;  in  pursuance  of  a  rule  adopted  from  the  P"o"*y- 
civil  law, — Qui  prior  est  in  tempore,  potior  est  injure. 

2.  Where  a  clause  is  inserted  in  a  mortgage  deed, 
by  which  the  lands  mortgaged  are  made  a  security  for 
any  farther  sums  which  shall  be  advanced  by  the  mort- 
jgagee,  a  subsequent  loan  will  be  considered  as  part  of 
|the  original  transaction,  and  will  have  a  priority  over  a 
second  mortgage,  though  subsequent  to  such  second 
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mortgage  ;  and  though  the  first  mortgagee  had  notice 
of  the  second  mortgage  at  the  time  when  he  made  the 
subsequent  loan. 

3.  A.  mortgaged  to  B.  for  a  term  of  years,  to  secure  a 
sum  of  money  already  lent,  and  also  such  other  sums  as 
B.  should  afterwards  lend  or  advance  to  him.  A.  made 
a  subsequent  mortgage  to  C.  for  a  certain  sum,  with 
notice  of  the  first  mortgage  ;  and  then  the  first  mort- 
gagee, having  notice  of  the  second  mortgage,  ad- 
vanced a  further  sum.  The  question  was,  upon  what 
terms  the  second  mortgagee  should  redeem  the  first 
mortgage. 

Lord  Cowper  declared  tl^e  second  mortgagee  should 
not  redeem  the  first  mortgage  without  paying  all  that 
was  due,  as  well  the  money  lent  after,  as  that  before, 
the  second  mortgage  was  made ;  for  it  was  the  folly  of 
the  second  mortgagee,  with  notice,  to  take  such  a 
security. 

4.  Where  there  are  several  equitable  interests  affect- 
ing the  same  estate,  they  will  also  attach  upon  it,  ac- 
cording to  the  respective  times  at  which  they  com- 
menced; it  being  a  rule  of  the  Court  of  Chancery, 
that  equity  follows  the  law. 

5.  Mortgages  are,  however,  not  preferred,  in  a  court 
of  equity  to  statutes,  judgments,  or  recognizances  ;  but 
each  of  these  securities  takes  place  according  to  the 
priority  of  its  date,  in  the  same  manner  as  in  a  court 
of  law. 

6.  Sir  W.  Bassett  being  seised  in  fee  of  several  real 
estates,  and  indebted  to  several  persons,  by  mortgages, 
judgments,  and  otherwise ;  devised  all  his  estates  to 
trustees,  to  be  sold  for  the  payment  of  his  debts  and 
legacies. 

Controversies  having  arisen  among  the  creditors 
concerning  the  priority  of  their  respective  securities, 
two  suits  were  instituted  in  the  Court  of  Chancery, 
where  it  was  decreed  that  the  money  arising  from  the 
sale  should  be  applied,  in  the  first  place,  to  pay  tlie 
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mortgages,  and  in  the  next  place  the  judgment  and 
statute  creditors. 

The  persons  whose  judgments  were  prior  to  the 
mortgages  appealed  to  the  House  of  Peers,  insisting 
that  they  ought  to  be  paid  their  several  debts  according 
to  the  due  course  of  law  and  equity  ;  that  their  secu- 
rities by  judgment  did  in  law  affect  the  real  estate,  and 
the  trust  thereof,  from  the  several  days  on  which  such 
judgments  were  signed,  without  the  aid  of  the  will, 
therefore  ought  to  take  place  according  to  their  re- 
spective priorities,  as  well  on  equities  of  redemption,  as 
on  legal  estates  :  more  especially  in  preference  to  mort- 
gages which  were  not  in  being  when  those  judgments 
were  signed;  which  could  not,  therefore,  take  from 
the  appellants  any  security  that  was  before  legally  or 
equitably  vested  in  them  ;  or  render  their  judgments 
in  any  degree  less  effectual  than  they  were  at  the  re- 
spective times  of  signing  the  same. 

On  the  other  side  it  was  said  that  the  equity  of  re- 
demption of  the  testator's  estate  was  actually  mortgaged 
^vithout  notice  of  the  judgments,  and  before  the  same 
were  extended  ;  that,  therefore,  those  mortgages  ought 
to  be  satisfied  before  them.  That  in  a  court  of  equity 
judgment  creditors  could  only  compel  the  sale  of  an 
estate  of  inheritance  for  their  satisfaction.  If  that  estate 
happened  to  be  in  mortgage,  it  was  not  reasonable  that 
the  mortgagees  should  be  decreed  to  convey  to  a  pur- 
chaser, without  first  receiving  their  money. 

It  was  ordered  that  the  appellants  should  be  let  into 
a  satisfaction  of  their  debts,  according  to  the  priority  of 
their  several  securities. 

7.  Where  incumbrances  are  all  merely  equitable,  a  Legal  incum- 
mortgage  of  the  leg-al  estate  to  a  person  who  has  no  no-  fJJ°e"tJ'etui- 
tice  of  such  incumbrances,  will  give  such  mortgagee  a  ^^^^  °^^^' 
priority  over  them.      But  if  any  of  the  equitable  in- 
cumbrances are  excepted,  that  circumstance  will  give 
them  a  priority  over  those  that  are  not  excepted. 
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inpamv.  8.  T.  Gibson  and  Co.  beina:  sciivenerSj  and  havinjs: 

Gibson,  MSS.  &  '         ^  ^ 

Rep.  1752.       large  sums  of  money  of  other  people  in  their  hands, 
had  lent  Mr.  Stiles^  upon  a  mortgage  of  the  manors  of 
Bremhill  and  Cadenham,  and  other  lands  in  Wiltshire, 
several  sums,  which  in  1743  were  reported  to  amount 
to  above  50,000/.  ;  and  those  estates  were  then  decreed 
to  be  sold  for  payment  thereof.     Before  this  Gibsor 
and  his  partners  had  given  declarations  of  trust  to  se^ 
veral  of  their  creditors,  who  had  money  in  their  hands] 
assigning  them  several  parts  of  the  mortgage  monej 
due  by  Mr.  Stiles,  and  declaring  themselves  trustee 
for  them  according  to  their  respective  demands.  Thes^ 
declarations  of  trust  amounted  originally  to  27,900/.^ 
which  2,000/.   was  to  be  paid  out  of  8,500/.   due 
Gibson  and  Co.  by  Sir  John  Eyles  upon  the  manor 
Gidea  Hall;    and  the  remaining   25,900/.  out  of  thij 
money  due  upon  Bremhill.     Gibson  and  Co.  were  n 
ported  the  best  purchasers  of  Bremhill  and  Cadenham 
the  first  at  50,000/.  and  the  last  at  10,000/.  This  repoi 
being  confirmed,  by  lease  and  release  in  1744,  Bremhil 
was   conveyed  to  Gibson  and  Sutton,   who  were  th^ 
surviving   partners;    Cadenham    was   conveyed   to 
trustee  for  them. 

Gibson  and  Co.  being  indebted  by  two  several  bondj 
to  Mr.  Pelham  in  23,500/.  and  interest,  and  to  Mi 
Winnington  in  15,000/.  and  interest,  by  lease  and  rel 
lease,  in  1744,  conveyed  to  Mr.  Pelham  and  Mr.  Winf 
nington  all  their  interest  in  Gidea  Hall,  which  had  beei 
thepi  lately  conveyed  to  the  trustees  to  sell,  forpaymenj 
of  the  debt  due  to  Gibson  ;  and  also  conveyed  to  thei 
the  manor  of  Bremhill,  and  other  lands  which  had  b( 
longed  to  the  late  Mr.  Stiles,  with  a  proviso  for  redemp^ 
tion  upon  payment  of  23,500/.  and  interest  to  Mr. 
Pelham,  and  15,000/.  and  interest  to  Mr.  Winnington; 
but  in  the  deed  was  contained  an  exception  of  an  as- 
signment and  declaration  of  trust  made  by  Gibson  and 
Co.  in  October  1735  to  John  Witham  for  7,000/.  and 
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interest,  part  of  the  money  due  to  them  from  Stiles  on 
the  security  of  Bremhill  ;  another  to  Sarah  and  Ben- 
jamin Lethuilier,  of  18th  February  1741,  for  5,500/., 
part  also  of  that  security;  another  to  Hinde  and 
Pickard,  of  20th  of  February  1741,  for  2,000/.,  as  part 
also  thereof;  another  to  Ashby,  of  8th  April  1742,  for 
2,500/.  on  the  same  account ;  another  to  Sarah  Le- 
thuiher,  of  2d  September  1742,  for  2,000/.  part  of  the 
money  secured  upon  Gidea  Hall. 

The  manor  of  Gidea  Hall  was  afterwards  sold ;  and 
Mr.  Pelham  in  a  g-reat  measure  paid  off  out  of  the 
purchase  money,  as  was  also  Sarah  Lethuilier  her 
2,000/. 

T.  Gibson  died  in  1744.     Sutton,  the  surviving  part- 
ner, being  a  bankrupt,  and  there  being  a  considerable 
i  deficiency  for  payment  of  the  creditors,  the  plaintiff,  as 
!  executor  to   Mr.  Winning-ton,    brought  his   bill  for  a 
j  sale  of  Bremhill,  and  the  other  premises  comprised  in 
the  mortgage  of  1744,  and  to  have  the  priority  of  such 
creditors  as  had  any  demands  on  the  mortgaged  pre- 
mises settled. 

It  came  out  upon  the  answers  of  the  defendants,  that 
there  were  several  other  creditors  who,  previous  to  Mr. 
Pelham  and  jVIr.  ^yinnington's  mortgage,  had  assign- 
,  ments  and  declarations  of  trust  of  and  upon  the  mortgage 
'money  secured  hy  Bremhill,  most  of  which  were  prior 
in  time  to  those  excepted  in  Mr.  Pelham  and  Mr.  Win- 
nington's  mortgage. 

The  question  made  between  the  defendants  was, 
whether  the  excepted  and  unexcepted  creditors,  being 
all  but  equitable  incumbrancers,  under  their  several 
declarations  of  trust  from  Gibson  and  Co.,  were  not  to 
be  satisfied  according  to  their  several  priorities  ;  or 
whether  those  excepted  had  not  gained  a  preference,  by 
the  notice  which  Mr.  Pelham  and  Mr.  Winnington  had 
of  their  demands ;  for  Mr.  P.  and  Mr.  W.  having  the 
jlegal  as  well  as  an  equitable  estate  in  them,  it  was  al- 
lowed thatj  till  after  they  were  satisfied,  nothing  more 
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could  be  drawn  from  them  than  the  sums  excepted  in 
their  mortg-ag-e. 

Lord  Hardwicke. — The  bill  is  brought  by  the  plain- 
tiflf,  as  representative  of  Mr.  Winning-ton,  for  a  satis- 
faction of  his  demand  out  of  the  mortgaged  premises  ; 
and  if  those  not  sufficient,  out  of  Gibson's  general  estate. 
Next,  to  have  the  priority  of  the  several  creditors 
settled.  In  this  arises  a  question  between  the  unex- 
cepted  and  excepted  creditors,  in  the  conveyance  made 
to  Mr.  Pelham  and  Mr.  Winnington ;  whether  the 
exception  of  some  of  the  Creditors  taken  sparsim,  and 
not  as  they  stood  in  point  of  time,  will  give  them  any 
preference  to  those  who  were  not  excepted. 

Mr.  Stiles  was  seised  of  these  two  manors  of  Bremr 
hill  and  Cadenham  ;  and  having  borrowed  upon  a  mort- 
gage 50,000/.  of  Gibson  and  Sutton,  scriveners,  they, 
who  lent  their  clients'  money,  gave  them  security  b^ 
declarations  of  trust,  upon  the  security  which  they  had 
themselves  from  Mr.  Stiles.  The  declarations  of  trust 
thus  given  by  them  amounted  originally  to  27,900/.,  of 
which  2,000/.  was  part  of  a  debt  from  Sir  John  Eyleal, 
secured  on  Gidea  Hall.  Mr.  Stiles  being  dead,  Gibson 
and  Sutton  being  reported  the  best  purchaser  of  Brem^ 
hill  and  Cadenham,  and  having  got  in  the  legal  estate 
in  May  1744,  they  in  June  following  convey  these  pre- 
mises by  way  of  security  to  Mr.  Pelham  for  23,500/., 
and  to  Mr.  Winnington  for  15,000/.  payable  on  the, 
15th  of  December  then  next,  in  which  security  they 
except  several  declarations  of  trust  upon,  and  assign- 
ments of,  part  of  the  mortgage  money  secured  on  Brem- 
hill,  amounting  to  20,000/.,  and  one  of  2,000/.,  secured; 
upon  the  money  due  from  Gidea  Hall.  Hence  it  is  clearj 
that  Mr.  Pelham  and  Mr.  Winnington  had  notice  of  these) 
incumbrances ;  but  as  clear  that  they  had  no  notice  of  an\ 
other.  After  this  Gibson  dies,  and  Sutton  becomes  dj 
bankrupt.  Now  it  is  come  to  be  a  question  between  their 
creditors,  excepted  iti  Mr.  Pelham  and  Mr.  Winning 
ton's  securities,  and  those  not  excepted ;  whether  the) 
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all  shall  stand  in  their  priority  in  order  of  time ;  or  whe- 
ther those  excepted  have  thereby  gained  any  preference 
to  the  others.  No  case  exactly  similar  to  the  present 
has  been  cited  ;  and  I  wish  that,  all  being  equally  fair 
and  honest  creditors,  I  could  in  this  general  shipwreck 
let  them  all  in  equally  :  but  as  the  rules  of  the  Court 
will  not  warrant  me  in  so  doing,  one  or  the  other  set  of 
creditors  must  lose. 

The  questions,  therefore,  are, — 1st,  How  the  right 
stood  as  between  themselves  before  the  conveyance  to 
Mr.  Pelham  and  Mr.  Winnington  ?  2dly,  What  altera- 
tion was  made  by  that  conveyance  ? 

As  to  the  first,  all  the  creditors  being  but  equitable 
incumbrancers,  and  none  of  them  having  a  better  right 
to  call  for  the  legal  estate  than  the  other,  the  rule  Qui 
prior  est  tempore,  potior  est  in  jure,  must  have  place 
between  them ;  and  yet  they  had  left  in  the  power  of 
Gibson  and  Sutton  to  give  a  preference  to  any  one  of 
them  they  pleased,  even  to  the  very  last  of  them,  by 
granting  him  the  legal  estate,  who  must  then  have  been 
preferred  to  all  the  rest ;  for  having  got  the  law  on  his  Tit,  12.  c.3. 
side,  and  equal  equity  with  the  others,  this  Court  could 
Hot  take  the  benefit  of  the  law  from  him. 

The  next  question  is,  whether  the  excepted  creditors 

have  gained  any  preference  by  that  exception,  which  on 

I  the  one  hand  is  contended  to  be  notice  sufficient  to  Mr. 

I  Pelham  and  Mr.  Winnington  to  make  them  trustees  for 

I  stich  excepted  creditors  ;  and  on  the  other  is  said  to  be 

only  a  notice  to  them,  that  so  much  and  no  more  was  to 

be  drawn  out  of  their  estate ;  but  that  they  were  no  way 

I  concerned  to  whom  the  money  drawn  from  them  should 

be  paid.     I  am  sorry  to  say  that  the  exception  has  the 

,  effect  of  making:  Mr.  Pelliam   and   Mr.  Winnington 

trustees  for  the  excepted  creditors ;  because  I  heartily 

wish  all  the  creditors  could  come  in  equally  :  but  not 

having  the  power  of  making  it  so,  the  rule  of  the  Court 

must  take  place. 

The  argument  used  for  the  excepted  put  the  unex- 
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cepted  creditors  to  a  dilemma.  We  are^  say  they,  prior 
to  Mr.  Pelham  and  Mr.  Winnington,  who  are  prior  to 
you  ;  consequently  we  must  be  prior  to  you  too.  Had 
this  been  a  conveyance  with  a  covenant  from  Mr.  Pel- 
ham  and  Mr.  Winnington  to  pay  those  creditors,  it 
had  been  impossible  to  say  that  the  other  creditors 
should  have  any  benefit  of  that  covenant :  but  Mr.  Pel- 
ham  and  Mr.  Winnington  would  have  been  not  only 
trustees  for,  but  debtors  to,  those  whom  they  had  sp 
covenanted  to  pay  ;  or  had  the  conveyance  been  to 
trustees,  to  raise  money  by  sale  or  mortgage  to  pay 
these  creditors,  and  then  to  pay  Mr.  Pelham  and  Mr. 
Winnington,  the  legal  estate  being  conveyed  for  their 
benefit,  would  have  given  them  a  preference.  Now 
this  conveyance,  though  by  way  of  mortgage,  to  Mr. 
Pelham  and  Mr.  Winnington,  comes  very  near  a  con- 
veyance to  trustees  to  sell,  as  those  creditors  could  only 
have  remedy  by  a  sale  ;  for  having  no  legal  estate  in 
them,  a  decree  of  foreclosure  would  have  signified  no- 
thing to  them,  as  foreclosure  is  of  no  effect  but  where 
the  party  foreclosing  has  the  legal  estate.  The  ques- 
tion^ therefore,  turns  upon  the  rules  of  the  Court  as  to 
notice,  which  binds  the  conscience  of  the  party,  as 
to  the  right  of  another  party,  whereof  he  has  notice  ; 
and  this  Court  always  raises  an  implied  trust  from  that 
notice.  So  Mr.  Pelham  and  Mr.  Winnington  having 
notice  of  these  excepted  creditors,  became  trustees  for 
them,  and  their  conscience  was  bound  as  to  those  ere-  •. 
ditors'  demands  ;  but  could  not  be  so  as  to  other  crej  |l 
ditOrs,  of  whom  they  had  no  notice.  Upon  the  rules  of 
the  Court,  therefore,  I  am  of  opinion  that  I  cannot  di- 
vest the  excepted  creditors  of  the  right  they  have  ac- 
quired by  Mr.  Pelham  and  Mr.  Winnington's  having 
notice  of  their  demands. 

9.  It  was  laid  down  by  the  late  Mr.  J.BuUer,  that  where 
a  second  mortgagee  is  in  possession  of  the  title  deeds  of 
the  estate  mortgaged,  that  circumstance  will  entitle  hiiii 
to  a  priority  over  the  first  mortgagee;  because  where  a 
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person  lends  money  upon  mortg^ge^  without  requiring 
the  title  deeds  to  be  delivered  to  him,,  he  thereby  enables 
the  mort^g;or  to  practise  a  fraud  upon  a  third  person. 
This  rule  is,  however,  much  too  general,  as  there  are 
many  cases  in  which  the  title  deeds  cannot  be  delivered 
up.     And  the  doctrine  always  was,  that  nothina:  but  a  Treat  of  Eq. 

Blc3&4 

voluntary,  distinct,  and  unjustifiable  concurrence  on  the 
part  of  the  first  mortgagee,  to  the  mortgagor's  retain- 
ing the  title  deeds,  should  be  a  reason  for  postponing 
his  priority. 

10.  Thus   where   it   appeared   that   the    morts^g-or  Peterr.Rnsseii, 

o    o  1  ^]j_  £q_  321 

got  back  the  title  deeds  from  the  first  mortgagee, 
upon  a  reasonable  pretence.  Lord  Cowper  dismissed 
the  bill  brought  by  the  second  mortgagee  to  postpone 
the  first. 

11.  Mr.  Fonblanque  mentions  a  case,  where  it  ap-  P»nnerr, 

,  ,        r»  1       1  •  Jemmett, 

peanng  that  the  first  mortgagee  had  required,  and  was  Treat  of  zq. 
assured  by   the  mortgagor  that  he  had    delivered  to 
him  all   the   title   deeds;   Lord   Thurlow   held,  there 
must  be  a  voluntary  leaving  of  the  deeds  to  entitle 
the  second  mortgagee  to  a  priority. 

12.  In  another  case  Lord  Thurlow  held  that  a  mort-  Tonrie r.Rand, 

r.  '  .         .       ,  ,  .  ,         ,        ,        2  Bro.  R.  650, 

gagee  or  a  reversion,  who  had  not  the  title  deeds, 
should  not  be  postponed  to  a  second  mortgagee,  whose 
mortgage  was  made  after  the  mortgagor  had  come  into 
possession,  and  who  had  got  the  title  deeds ;  there  being 
neither  fraud  nor  gross  negligence. 

13.  One  Basnett   having*   deposited   the   title  deeds  Piumbp.Fiuit, 

2  ADStr  R  432 

of  an  estate  in  the  hands  of  Plumb,  to  whom  he  was 
indebted,  afterwards  mortgaged  the  estate  to  Fluit, 
to  whom  he  was  also  indebted.  Basnett  having  become 
a  bankrupt.  Plumb  filed  his  bill  against  Fluit  for  a  sale 
of  the  estate,  and  to  restrain  the  defendant  from  pro- 
ceeding at  law  to  recover  possession  of  the  premises. 

The  circumstances  of  the  transaction  were  disputed. 
The  plaintiff  endeavoured  to  fix  the  defendant  with 
actual  notice  of  the  deposits;  and  for  that  purpose 
read   the  testimony  of  Basnett,    who   swore  that  he 

VOL.  II.  O 
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had  informed  the  defendant  of  the  deposit  of  the  title 
deeds,  before  the  execution  of  the  mortgage ;  and  this 
evidence  was  admitted  by  the  Court. 

Lord  Chief  Baron  Eyre  said — The  legal  estate  being 
in  the  defendant,  the  question  was,  whether  the  plain- 
tiff could  raise  a  trust  upon  his  estate,  so  as  to  gain 
a  priority  for  his  own  demand.     It  was  fully  settled  that 
a  deposit  of  title  deeds,  as  a  security  for  a  debt,  amounted 
to  an  equitable  mortgage.     If  the  plaintiff  could  prove 
actual  or  constructive  notice  of  the  deposit  in  the  de- 
fendant, it  raised  a  trust  in  him  to  the  amount  of  that 
equitable   mortgage.     As   to  the   evidence   of    actual 
notice,  the  testimony  of  Basnett   alone,  unsupported 
and  opposed,  was  too  weak  to  found  a  decree,  or  even 
to  direct  an  issue  upon  it.     Swearing  to  the  fraudulent 
intention  of  his  own  deed,  he  could  expect  little  credit 
in  a  court  of  equity.     A  great  deal  had  also  been  said 
about  constructive  notice,  which  he  took  to  be  in  its 
nature  no  more  than  evidence  of  notice,  the  presump- 
tions of  which  were  so  violent,  that  the  Court  would  not 
allow  even  of  its  being  controverted.     Thus,  if  a  mort- 
gagee had  a  deed  put  into  his  hands,  which  recited 
another  deed,  that  shewed  a  title  in  some  other  person, 
the  Court  would  presume  him  to  have  notice,  and  would 
not   permit   any  evidence   to   disprove  it.     The  only 
reason  that  could  raise  in  this  case  a  notion  of  con- 
structive notice  was,  that  the  deeds  were   not  forth- 
coming.    But  was   it  possible  that  this  circumstance 
could  of  itself  be  notice  of  the  hands  into  which  they 
were  fallen,  or  the  purpose  to  which  they  had  been 
applied }    At  the  utmost,   it  could  only  be  a  circum- 
stance of  evidence,  to  shew  that  there  was  reason  for 
further  inquiry :  but,  being  unsupported  by  any  other 
circumstances,  it  proved  nothing. 

It  was  said,  no  man  would  advance  money  upon  an 
estate  without  seeing  the  title  deeds,  unless  with  a 
fraudulent  intention.  He  wished  he  saw,  in  a  court 
of]  equity,  some  solid  distinction  established  between 
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a  consideration  which  was  an  old  debt^  and  a  sum  ad- 
vanced de  novo.  There  certainly  was  a  great  differ- 
ence. In  the  one  case  the  creditor  jumped  at  any 
security  he  could  get;  he  took  the  deed  of  convey- 
ancCj  and  trusted  to  get  the  title  deeds  afterwards. 
But  till  such  a  distinction  was  established^  it  was  difficult 
to  apply  the  reasoning  which  would  belong  to  it. 

The  person  who  took  the  legal  estate  without  the 
deeds,  in  a  case  like  this,  appeared  to  him,  unless  there 
was  fraud,  to  be  less  blameable  than  he  who  took  the 
deeds  without  the  estate. 

Upon  all  the  circumstances,  he  could  see  nothing 
in  the  case  that  amounted  to  constructive  notice. 

With  respect  to  the  general  question,  the  effect  of 
leaving  the  title  deeds  in  the  hands  of  the  mortgagor, 
the  most  intelligible  rule,  and,  in  his  opinion,  the  most 
agreeable  to  justice,  would  have  been  to  say,  that  if  a 
man  took,  as  his  security  for  his  mortgage,  a  single 
deed,  and  left  the  other  deeds  in  the  hands  of  the 
mortgagor,  so  as  to  enable  him  to  commit  a  fraud,  that 
he  should  in  all  such  cases  be  postponed,  without  re- 
ference to  the  quantity  of  pains  or  diligence  which  he 
exercised  to  obtain  the  deeds ;  for  whether  the  pains 
were  more  or  less,  the  mischief  was  the  same.  And 
if  he  had  found  the  rule  so  laid  down,  he  should  have 
been  perfectly  satisfied.  But  it  had  been  decided  other- 
wise in  the  late  cases ;  which  established  the  rule,  that 
nothing  but  fraud,  or  gross  and  voluntary  negligence 
in  leaving  the  title  deeds,  would  oust  the  priority  of  the 
legal  claimant. 

In  the  present  case,  all  the  negligence,  or  all  the 
activity  in  the  world,  would  have  left  the  defendant 
in  exactly  the  same  situation  in  which  he  then  was. 
He  took  his  mortgage  as  the  only  security  he  could 
get :  if  it  was  already  mortgaged,  he  was  only  where 
he  was  before.  He  seized  it  as  a  plank,  to  save  some- 
thing ;  for  as  a  second  mortgage  it  was  worth  nothing. 

The  plaintiff  having  therefore  failed  in  making  out 
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his  case,  either  by  actual  or  constructive  notice,  and 
the  general  proposition  not  being*  supported,  which,  if 
estabhshed,  must  apply  to  purchases  as  well  as  to  mort- 
gages, the  bill  must  be  dismissed  with  costs. 

14.  In  a  subsequent  case  Lord  Eldon  said,  "  The 
doctrine  at  last  is,  that  the  mere  circumstance  of  parting 
with  the  title  deeds,  unless  there  is  fraud,  concealment, 
or  some  such  purpose,  or  some  concurrence  in  such 
purpose,  or  that  gross  negligence  that  amounts  to  evi- 
dence of  a  fraudulent  intention,  is  not  of  itself  a  suffi- 
cient ground  to  postpone  the  first  mortgage.     I  agree 
with  Chief  Justice  Eyre.     I  should  have  been  glad  to 
have  found  the  rule  established  in  the  Court  the  other 
way ;  at  the  same  time,  allowance  must  be  made  for  the 
cases   put  by  Mr.  Fonblanque,    of  joint-tenants   and 
tenants  in  common,  cases  of  necessary  exception.     All 
cannot  have  the  deeds;  therefore  if  the  rule  could  be 
pressed  to  the  extent  to  which  Mr.  Justice  BuUer  carried 
it,  those  cases  must  be  excepted,  in  which,  from  the 
nature  of  the  title,  the  deeds  may  be  honestly  out  of 
the  possession.     With  that  exception,  such  a  rule  would 
avoid  a  great  deal  of  fraud  in  mortgage  titles;  upon 
which  the  observation  arises,  that  no  man  can  tell  when 
he  is  perfectly  secure      But  there  is  no  such  rule." 

15.  It  should,  however,  be  observed,  that  where  a 
second  mortgagee  has  got  possession  of  the  title  deeds, 
a  court  of  equity  will  not  take  them  from  him,  unless  the 
first  mortgagee  pays  him  his  money. 

16.  If  a  person  mortgages  his  lands  by  a  defective 
conveyance,  and  afterwards  moitgages  them  by  an 
assurance  that  is  good  and  effectual,  to  a  person  who 
has  no  notice  of  the  defective  conveyance,  the  second 
mortgage  will  prevail;  because  that  carries  the  legal 
estate  :  and  equity  will  not  interfere,  where  both  parties 
are  equally  innocent. 

17.  Copyhold  lands  were  mortgaged,  but  without  a 
,  surrender;  they  were  afterwards  mortgaged  to  another 

person,  and  surrendered  to  him. 
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The  Master  of  the  Rolls,  on  solemn  argument,  dis- 
missed the  bill  of  the  first  mortgagee  with  costs,  and 
held  that  equity  would  not  supply  the  defect  of  a 
surrender  against  a  person  who  came  in  by  title,  upon 
surrender  of  the  same  premises. 

The  case  was  re-heard  before  Lord  Cowper,  who 
was  of  the  same  opinion ;  and  took  this  difference,  that 
when  there  are  two  persons  that  have  equal  equity, 
then  those  that  have  the  legal  estate  shall  prevail,  be- 
cause there  is  no  equity  to  take  from  such  persons  the 
title  that  they  have  gained  at  law. 

18.  But  if  a  person  morts^a^es  his  land  by  a  defective  BatwiUbe 

'  1  T  preferred  to 

conveyance,  and  there  be  subsequent  debts,  which  did  bond  debts, 
not  originally  affect  the  land,  such  as  debts  by  bond, 
there  the  defect  of  such  conveyance  will  be  supplied, 
in  Equity,  against  such  incumbrancers,  though  they 
afterwards  acquire  a  legal  title  to  the  land.  For  since 
the  subsequent  incumbrancers  did  not  originally  take 
the  lands  for  their  security,  nor  had  an  intention  to 
affect  them,  when  afterwards  the  lands  are  affected, 
and  they  come  in  under  the  person  w  ho  was  obliged  in 
conscience  to  make  the  security  good,  they  will  not  be 
allowed  to  stand  in  his  place ;  but  will  be  postponed  to 
such  defective  conveyance. 

19.  Henry  Francis,  father  of  the  defendant  Henry,  Burgh ». 

in  consideration  of  400/.,  mortgaged  the  premises  by  lAb.  f^.  320. 
feoffment  in  fee  to  the  plaintiff's  testator,  but  made  no  5Bac.'Ab.4i. 
Hvery  thereon,  and  covenanted  for  farther  assurance. 
Henry  Francis,  the  father,  borrowed  of  Burgh,  the 
testator,  771.  on  bond ;  and  promised  that  the  mortgaged 
premises  should  be  security  for  it.  He  afterwards  made 
his  will;  and  thereof  appointed  his  son,  Henry  Francis, 
executor.  Burgh  died,  and  the  plaintiff  proved  his 
will.  The  defendant,  Henry  Francis,  confessed  several 
judgments  on  bonds  entered  into  by  his  father,  namely, 
seven  judgments  as  heir,  and  one  as  executor  to  his 
fether.  One  of  these  seven  judgments  was  obtained  by 
Hayman,  a  defendant,  in  Hilary  Term,  1670,  for  400Z. ; 
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all  the  other  judgments  were  entered  about  the  same 
time. 

The  cause  was  heard  by  Lord  Keeper  Finch^  assisted 
by  Judge  Wild,  who  declared,  the  Court  was  fully 
satisfied  that  the  plaintiff  ought  to  be  relieved,  and 
the  said  judgments  ought  not  to  encumber  the  pre- 
mises, till  the  mortgage  money  was  fully  paid;  wherein 
the  Court  did  not  ground  its  judgment  upon  the  manner 
of  obtaining  the  judgments,  all  in  a  term,  and  most  of 
them  together ;  nor  on  the  special  way  whereby  the  heir 
charged  the  lands,  by  pleading  riens  per  descent ;  but 
upon  the  true  nature  of  the  case.  The  Court  declared, 
that  the  debt  due  upon  mortgage  did  originally  charge 
the  lands,  which  the  bonds  did  not,  till  they  were  re- 
duced to  judgments ;  and  it  ought  not  to  be  in  the  heir's 
power,  by  confessing  judgments,  to  charge  the  lands  in 
prejudice  of  that  equity,  the  rather  because  of  the  cove- 
nant for  farther  assurance.  And  though  the  mortgage 
was  defective  in  law,  for  want  of  livery,  yet  equity, 
which  supplied  that  defect,  charged  the  lands;  and 
though  the  creditors  had  no  notice,  yet  they  should  be 
bound,  because  they  were  put  in  no  worse  condition 
than  they  ought  to  be,  viz.  to  be  postponed  to  the  mort- 
gage. Therefore  it  was  decreed,  that  the  defendant 
Henry,  the  heir,  should  convey  to  the  plaintiff  or  her 
assigns  in  fee,  redeemable  on  payment  of  400/.,  and  the 
premises  to  be  held  quietly  against  the  plaintiffs. 
Taylor  r.  gO.  A.  Surrendered  a   copyhold   estate,   by  way  of 

Wheeler,  ^  i       .       i      .     .1  ,  . 

2Vern..5{)4.  mortgagc,  for  money  lent:  but  the  surrender  was  not 
presented.  A.  became  a  bankrupt;  his  assignees  were 
admitted  to  the  copyhold,  and  brought  their  ejectment 
to  obtain  possession  of  it.  The  mortgagee  brought  his 
bill  in  Chancery  to  be  relieved.  The  Court  decreed  a 
perpetual  injunction  in  behalf  of  the  mortgagee :  for 
though  it  was  said  that  the  creditors  of  the  bankrupt 
were  equally  valuable  as  the  mortgagee,  and  having 
the  title  at  law,  they  ought  to  be  preferred  ;  yet  it  was 
overruled,  because  the  other  creditors  of  the  bankrupt 
<  2 
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did  not  lend  on  the  credit  of  the  land,  as  the  mortgagee 
did ;  therefore  when  such  creditors  came  under  the 
bankrupt  to  charge  the  land,  they  ought  to  stand  in  his 
place,  and  come  under  the  same  obligation  of  conscience^ 
to  make  good  the  defective  security. 

21.  The  priority  of  payment  according  to  the  date  of  J^fJ^b!"^ 
each  mortgage,  or  other  incumbrance,  may  be  lost  by  f™"*!. 
any  fraud  or  artifice  of  the  first  mortgagee,  in  conceal- 
ing his  own  mortgage,  for   the   purpose  of  inducing  V^^°^^\ 
another  person  to  lend  money  on  the  same  lands.     For 

in  such  a  case  the  Court  of  Chancery  will  give  a  priority 
to  the  subsequent  incumbrancer. 

22.  A  person  who  was   a   counsellor,    having  lent  g^}^/' 
8,000/.  to  A.,  upon  a  mortgage  in  fee  of  a  manor,  and  2Vern.37o. 
on  a  statute,  in  the  penalty  of  16,000/. ;   was    after- 
wards consulted  by  B.  as  to  a  loan  of  2,000/.  to  A.; 
encouraged  him  to  lend  the  money,  and  drew  the  mort- 
gage deed,  in  which  he  inserted  a  covenant,  that  the 

estate  was  free  from  incumbrances. 

Decreed  that  B.,  the  second  mortgagee,  should  have 
a  priority. 

23.  A  morta:a2:ee  was  present  when  the  mort2:a2:t)r  B^™fo>;d». 
was  in  treaty  for  the  marriage  of  his  son  with  the  father  3  Att.  49. 
of  the  lady ;  and  the  lands,  which  were  in  mortgage, 

being  agreed  to  be  settled  upon  this  marriage,  to  the 
intended  husband  for  life,  remainder  to  the  wife  for  life, 
remainder  to  the  issue  of  the  marriage;  it  was  not 
opposed  by  the  mortg-agee,  wIk)  fraudulently  concealed 
his  mortgage,  and  at  the  same  time  privately  assured 
the  father  of  the  young  man  that  he  would  trust  to  his 
personal  security. 

Decreed  that  the  son,  and  the  issue  of  the  marriage, 
should  hold  the  lands  quietly  ag-ainst  the  mortgagee 
and  his  heirs. 

24.  But  where  the  party  to  whom  the  fraud  is  im- 
puted was  not  conusant  of  the  treaty,  nor  in  any 
manner,  nor  for  any  fraudulent  purpose,  confederating 
^th  the  party  practising  the  frauds  this  principle  does 
not  apply. 
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25.  Thus  if  a  person^,  intending  to  advance  money 
on  a  mortgage,  applies  to  a  prior  incumbrancer  to  know 
whether  he  has  any  charge  on  the  estate  on  which  he 
intends  to  lend  his  money,  and  he  denies  that  he  has 
any  charge,  he  will  thereby  lose  his  priority.  But  the 
person  intending  to  advance  the  money,  or  his  agent, 
must  inform  the  prior  incumbrancer  that  he  intends  to 
lend  money  on  the  lands ;  for  the  prior  incumbrancer  is ' 
not  bound  to  answer,  unless  he  knows  of  ^uch  intention ; 
as  the  question  may  be  asked  merely  to  satisfy  an  im- 
pertinent curiosity. 

26.  It  was  formerly  held,  that  if  a  mortgagee  was 
witness  to  a  second  mortgage  deed,  it  would  give  a 
priority  to  the  second  mortgagee.  In  a  subsequent 
case.  Lord  Hardwicke  is  reported  to  have  said,  he  did 
not  think  the  bare  attesting  a  deed  by  a  person  as  a 
witness  would  create  such  a  presumption  of  his  know- 
ledge of  the  contents,  as  to  aifect  him  with  any  fraud  ; 
for  a  witness  is  only  to  authenticate  it,  and  not  to  be 
privy  to  the  contents.  And  in  a  modern  case  Lord 
Thurlow  said,  ''  I  do  not  leave  this  as  a  case  which 
I  should  determine  in  the  same  manner ;  for  a  witness, 
in  practice,  is  not  privy  to  the  contents  of  the  deed." 

27.  It  has  been  already  stated,  that  if  a  purchaser, 
without  notice  of  any  incumbrance,  obtains  an  assign- 
ment of  a  prior  statute,  judgment,  or  recognizance,  to  a 
trustee  for  himself,  he  may  by  that  means  protect  the 
lands  purchased  from  any  mesne  incumbrances.  Now, 
as  mortgagees  are  considered  in  equity  as  purchasers 
pro  tanto,  the  same  doctrine  has  been  extended  to  them  ; 
and  it  has  been  long  settled,  that  a  mortgagee  who  has 
advanced  his  money,  without  notice  of  any  prior  in- 
cumbrance, may,  by  getting  an  assignment  of  a  statute, 
judgment,  or  recognizance,  protect  himself  from  any 
incumbrance  subsequent  to  such  statute,  judgment,  or 
recognizance,  though  prior  to  his  mortgage ;  that  is,  he 
will  be  allowed  to  tack  or  unite  his  mortgage  to  such  old 
security,  and  will  by  that  means  be  entitled  to  recover 
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all  the  monies  for  which  such  security  was  given,  toge- 
ther with  the  money  due  on  his  mortgage,  before  the 
prior  mortgagees  are  entitled  to  recover  any  thing. 

28.  One  Syddal  granted  a  rent-charge  to  the  plaintiff  Hi«rgon  v. 
Higgon;   afterwards   mortgaged  the  premises   to  one  iv^alc   j49 
Calamy.     The  assignees  of  Calamy,  after  his  death, 

bought  in  a  judgment  precedent  to  the  rent-charge. 
The  plaintiff  exhibited  his  bill  to  discover  what  estate 
the  defendant  claimed ;  and  charged  that  Calamy  had 
notice  of  the  plaintiff's  rent-charge,  before  his  mort- 
gage. The  defendants  pleaded  the  mortgage  to  Ca- 
lamy; that  afterwards  hearing  of  precedent  incum- 
brances, they  bought  in  a  legal  title  precedent  to  the 
plaintiff's;  and  offered,  that  if  the  plaintiff  would  pay 
all  due  on  the  mortgage,  and  on  their  new  acquired 
title,  to  assign  all  to  him ;  if  he  would  not,  they  stood 
upon  it,  they  ought  not  to  discover  what  that  estate 
was  they  had  bought  in ;  nor  ought  their  title  to  be 
drawn  under  examination  in  equity.  And  by  way  of 
answer  denied  that,  to  their  knowledge  or  belief, 
Mr.  Calamy  had  any  notice  of  the  rent-charge  when 
he  lent  his  money. 

On  debate  the  plea  was  allowed  by  Lord  Keeper 
Bridgeman. 

29.  One  English  mort^asred  the  manor  of  Wishat  Marsh  r.  Lee, 
for  1,000/. ;  afterwards  acknowledged  a  statute  to  the  icha.Ca.i62. 
mortgagee  for  800/.     He  mortgaged  the  same  lands 

some  time  after  for  700/.,  and  lastly  mortgaged  them  to 

lone  Lee  for  200/.     Lee  had  no  notice  of  the  former 

;  incumbrances  when   he  lent  his    money :  but  having 

discovered  the  mortgage  for  700/.,  he  purchased  in  the 

preceding  mortgage  and  statute.     The  question  was, 

whether  he  should  by  that  means  pi-otect  himself  ag-ainst 

\  the  mortgage  for  700/. 

I  Lord  Keeper  Bridgeman,  assisted  by  Lord  Ch.  B. 
I  Hale  and  Justice  Rainsford,  held  that  Lee  might  make 
I  use  of  these  incumbrances  to  protect  his  own  mortgage, 
las  he  had  both  law  and  equity  on  his  side;  for,  first,  he 
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had  the  lei^al  title,  hy  havhig*  purchased  in  the  pre- 
ceding mortgage  and  statute ;  secondly,  he  had  equal 
equity  with  the  mortgagee  for  700/.  by  having  l6nt  hb 
money  without  notice  of  any  preceding  incumbrance. 
Lord  Ch.  B.  Hale  observed  that  this  point  had  been 
determined  by  the  Court  of  Exchequer  in  one  Shelley's 
case.  Sir  H.  Finch,  counsel  for  Lee,  cited  Primat«  t>. 
Jackson,  Grove  v.  Grove,  and  Mrs.  Calamy's  case ;  w 
all  which  the  Court  of  Chancery  had  determined,  that  ft 
purchaser,  or  a  mortgagee  for  a  valuable  consideration, 
without  notice,  who  took  in  a  precedent  incumbrance, 
should  thereby  protect  his  estate  against  any  person 
who  had  a  mortgage  subsequent  to  the  first,  and  prior 
to  the  last  mortgage :;  although  he  had  purchased  in 
the  incumbrance  after  he  had  notice  of  the  second 
mortgage. 

30.  There  were,  "ferst,  second,  and  (third  mortgagees, 
who  had  all  lent  their  money  without  no'tice.  The 
third  mortgagee,  hearing  of  the  two  former  securities, 
bought  in  the  iirst  incumbrance,  which  was  a  satisfied 
judgment.  It  was  strongly  insisted  on  at  the  bar,  that 
though  the  trade  of  buying  in  incumbrances  had  be€« 
formerly  conntenanced,  yet  it  was  in  ti'uth  a  thing 
against  conscience,  and  contradictory  to  many  estft- 
bhsh  ed  rul  es  o  f  la  w  an  d  eqmity . 

Lord  Keeper  Nortii  said  he  wondered  the  counsd 
laid  their  shoulders  to  a  point  that  had  been  so  long- 
settled,  and  received  as  tlie  constant  course  of  Chan- 
cery. It  was  true  there  had  been  strong  argumewte 
used  against  the  unreasonableness  of  this  practice; 
there  might  be  likewise  strong  reasons  brought  for  the 
maintaining  of  it ;  and  so  was  at  first  a  case  very  dis- 
putable :  but  being  once  solemnly  settled,  as  it  was 
in  the  case  of  Marsh  v.  Lee,  he  would  not  now  suffef 
that  point  to  be  stirred. 

31.  The  plaintiff  was  a  jointress,  the  defendant  wa« 
a  mortgagee,  subsequent  to  the  jointure ;  and  got  aa 
assignment  of  a  statute,  which  was  precedent  to  the 
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jointure,  but  was  satisfied,  and  extended  it  on  the 
lands  mortgaged.  The  bill  was  to  set  aside  the  extent, 
for  that  the  statute  was  satisfied.  Whether  the  statute 
being  satisfied  should  protect  the  mortgage,  or  be  set 
aside,  without  payment  of  the  mortgage  money,  was 
the  question. 

The  Master  of  the  Rolls  (Sir  John  Trevor)  decreed, 
that  upon  the  plaintiff's  paying  the  mortgage  money 
with  interest  and  costs,  the  defendants  dhoiild  as.sigii 
all  their  securities  to  the  plaintiff;  but  would  not  set 
aside  the  extent,  without  payment  of  the  mortgage 
money. 

32.  The    plaintiff  lent  J.  S.    600/.    on    mort^aare ;  HoUr.Miii, 

/,  .  »    c^     '    2  Vera.  279. 

afterwards  discovering  that  the  estate  was  pre-mort- 
gaged  to  the  defenda-nt,  he  got  in  an  old  satisfied 
incumbrance,  and  brought  his  bill  to  compel  the  defend- 
ant to  redeem  or  foreclose.  It  was  i)bjected  that  the 
plaintiff,  as  between  him  and  the  defendant,  who  was  a 
purchaser,  ought  to  have  proved  the  actual  lending  and 
payment  of  the  consiiIei*ation  money,  and  the  producing 
the  deed,  or  an  acquittance  was  not  sufficient. — Sed  non 
allocatur. 

33.  A  creditor  by  judgment  cannot,  by  buving  in  an  a  judgment 

11  i  ^1-  I'-i  1.  rrcflitor  c«n- 

oltl  mortgage,  tack  it  to  his  judgment,  so  as  thereby  to  notuck. 
gain  a  preference  to  the  judgment,  over  a  subsequent  Wright ». 
mortgage;   because  a  judgment  creditor  does  ntrt  ad-  inChl'4yT* 
vance  his  money  upon  the  credit  of  the  cognizor's  real 
-estate. 

I     34.  After  a  decree,  which  referred  it  to  a  Master  to  Brace  v. 
state   the    several   incumbrances,   and    their    priority,  warihorough, 
affecting  the  estate  of  Sir  W.  G.,  this  case  arose.—  2P.Wids.491. 
A  puisne  judgment  creditor  boug-ht  in  the  first  mort- 
gage, without  notice  of  the  second  mortgage,  when  he 
lent  his  money  on  the  judgment;   the  question  was, 
whether  this  puisne  judgment  creditor  should  tack  and 
unite  his  judgment  to  the  first  mortgage,  so  as  to  gain  a 
preferencje  ou  his  judgment,  before  the  mesne  mort- 
gage. 
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Sir  Joseph  Jekyll  held,  that  if  a  judgment  creditorf 
or  creditor  by  statute  or  recognizance^  buys  in  the  firsi 
mortgage/ he  shall  not  tack  or  unite  this  to  his  judg 
ment,  &c.  and  thereby  gain  a  preference ;  for  one  can 
not  call  a  judgment,  &c.  creditor  a  purchaser,  nor  has; 
such  creditor  any  right  to  the  land  ;  he  has  neither  jus. 
in  re,  nor  ad  rem;  therefore,  though  he  releases  all  hisj 
right  to  the  land,  he  may  extend  it  afterwards.  All 
that  he  has  by  the  judgment  is  a  lien  upon  the  land :  but 
non  constat  whether  he  ever  will  make  use  thereof;  for 
he  may  recover  the  debt  out  of  the  goods  of  the  cog 
nizor  by  fieri  facias,  or  may  take  the  body ;  and  then, 
during  the  defendant's  life,  he  can  have  no  other  exe-i 
cution.  Besides,  the  judgment  creditor  does  not  lend; 
his  money  upon  the  immediate  view  or  contemplation' 
of  the  cognizor's  real  estate,  for  land  afterwards  pur- 
,;..*.  chased  may  be  extended  on  the  judgment;  nor  is  hft 
'"  deceived  or  defrauded,  though  the  cognizor  of  the  judg-l 
ment  had  before  made  twenty  mortgages  of  all  his  real! 
estate;  whereas  a  mortgagee  is  defrauded  or  deceived, 
if  the  mortgagor  before  that  time  mortgaged  his  land 
to  another. 

That  though  the  rule  of  equity  had  been  so  settled, 
it  was  not  however  without  great  appearance  of  hard- 
ship ;  for  still  it  seemed  reasonable  that   each  mort- 
gagee should  be   paid   according  to  his  priority,  and 
hard  to  leave  a  second    mortgagee  without   remedy, 
who  might  know,  when  he  lent  his  money,  that  the 
land  was  of  sufficient  value  to  pay  the  first  mortgag( 
and  also  his  own  ;  to  be  defeated  of  a  just  debt  by  ai 
matter  inter  alios  acta,  a  contrivance  betwixt  the  first; 
mortgagee  and  the  third,  was  great  severity.     But  tb1s| 
had  been  settled,  upon  solemn  debate,  in  the  case  *0f  I 
^nte,^ 29.       Marsh  "W.  Lee;  wherein  that  great  man  Sir  Matthew 
Hale  was  called  by  the  Lord  Chancellor  to  his  assistance. , 
Barnett  v.        Though  this  was  settled,  there  could  be  no  reason  to  ' 
i2Ves.'i30.     carry  it  farther,  to  a  case  not  within  the  same  reason; 
to  a  case  where  the  lender  of  the  money  did  not  advance 
it  upon  the  immediate  credit  of  the  land. 
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S5.  It  is  laid  down  by  Sir  J.  JekyU,  in  the  above  Butamon- 
3ase,  that  if  a  mortgagee  lends  a  farther  sum  to  the  uckajudg- 
nortgagor^  upon  a  judgment  or  statute,  he  shall  retain  ™*^'* ' 
igainst  a  mesne  mortgagee,  till  both  the  mortgage  and 
udgment  are  paid.     Because  it  was  to  be  presumed  that 
le  lent  his  money  upon  the  statute  or  judgment,  as 
aiowing  he  had  a  hold  of  the  land  by  the  mortgage,  and 
n  confidence  ventured  a  farther  sum  on  a  security,  Momttr. 

Paske 

yhich,  though  it  passed  no  present  interest  in  the  land,  Anu^'c.z. 
et  must  be  admitted  to  be  a  Hen  on  it. 

36.  It  has  been  determined  by  Sir  W.  Grant,  that  Baker  r. 

•'  Hams, 

fhere  there  was  a  first  and  a  second  mortgage,  and  the  i6  Ve».  397. 
tiortgagor  became  a  bankrupt,  the  first  mortgagee  was 
iititled    to   tack    a    subsequent    docketed   judgment, 
hough  no  execution  had  issued  at   the    time  of  the 
ankruptcy. 

37.  The  nature  of  outstanding  terms  for  years,  and  Effect  of  ob- 
tie  distinction  between  terms  in  gross  and  terms  at-  ^^xmiox^^. 
2ndant  on  the  inheritance,  having  been  already  ex-  Tit.  12,  c  3. 
ilained  ;  it  will  be  sufficient  here  to  state,  that  where  a 

^cond  or  third  mortgagee,  who  advanced  his  money 
'ithout  notice  of  any  prior  incumbrance,  can  obtain  an 
ssignment  of  an  old  terra  in  gross  to  a  trustee  for  him- 
elf,  he  will  be  thereby  enabled  to  retain  possession  of 
le  legal  estate,  till  he  is  repaid  all  the  money  due  on 
lis  mort";aa:e. 

'  38.  Although  a  term  has  been  assigned  upon  an  ex- 
ress  trust  to  attend  the  inheritance ;  yet  if  a  subsequent 
icumbrancer  gets  an  assignment  of  it  to  a  trustee  for 
imself,  it  will  protect  him  against  all  mesne  incum- 
irances,  in  the  same  manner  as  if  it  had  been  a  term 
11  gross 
39.  George  Willoughby,  the  plaintiff  Jane's  husband,  Wiiioughbyr. 

•  •        1     •         r-  1  •  J  1  f        Willoughby, 

temg  seised  in  tee,  subject  to  a  mortgage  term  for  1  Term.  Rep. 

jears,  on  the  12th  Nov.  1718,  in  consideration  of,  and 
revious  to,  his  marriage  with  the  plaintiff,  entered 
ito  articles  for  settling  the  estate  to  the  use  of  himself 
>r  life,  then  for  securing  a  jointure  to  the  plaintiff 
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.  J;ane,  of  350Z.  ^er  annum,  remainder  to  the  first  and 
other  sons  of  the  marriage  in  tail  male,  remainder  io^ 
George  Willoughby  in  fee,  and  power  to  charge  the 
premises  by  deed  or  will,  with  3,0001.  for  y.oungtwp 
childi^n's  portions. 

A  settlement  was  made  24th  March  1718,  in  pur- 
suance of  the  articles;  and  17th  August  1718,  the:  old 
term  was  assigned  to  Skylling  and  Popham,  upon  an  ex- 
press trust  declared  for  George  Willoughby,  his  heirs 
and  assigns,  to  attend  and  wait  upon  the  freehold  and 
inheritance  of  the  premises,  and  be  subservient  thereto. 
George  Willoughby,  24th  March  1750,  made  his  will^ 
and  executed  his  power,  by  charging  his  estate  with 
3,000/.  for  his  younger  children.  He  died,  leaving  the 
plaintilF  Jane,  his  widow,  the  defendant,  Henry  Wil- 
loughby, h^s  eldest  son,  and  three  daughters,  and  a 
younger  son  George,  co-plaintiffs  with  the  mother. 
The  plaintiff  Jane  being  entitled  under  the  settlement 
to  her  jointure  of  350/.  per  annum,  and  Henry  beingi 
tenant  in  tail,  he  suffered  a  recovery,  declaring  the  use 
to  trustees  and  their  heirs,  upon  trust,  nevertheless,  for 
such  person  and  persons,  and  such  estate  and  estates^ 
as  he  the  said  Henry  Willoughby  should  by  deed  ap^i 
point.  He  borrowed  870/,  of  his  mother,  and  by  an 
appointment  mortgaged  the  estate  to  her  for  five  hunr 
dred  years.  All  this  time  the  old  term  remained  iq 
Skylling  and  Popham  :  but  15th  June,  1752,  Henry 
borrowed  800/.  of  the  defendant  Jeffrey  Cripps;  and  for 
securing  it,  mortgaged  the  premises  to  Cripps  in  fee. 
The  same  day  Skylling,  the  surviving  trustee  in  thei 
assignment  of  the  old  term  to  attend  the  inheritance, | 
by  the  direction  of  the  defendant  Henry,  assigned  tW 
term  to  the  defendant  Boote,  in  trust  to  protect  Crij^'fl 
mortgage  of  the  fee. 

It  appeared  by  evidence,  that  previous  to  the  takiug 
of  this  mortgage,  and  on  that  occasion,  Cripps  had  full | 
notice  of  the  marriage  articles ;  notwithstanding  wlmh 
he  took  a  covenant  in  the  mortgage  deed  from  Henry 
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Willouo-hby,  that  the  premises  were  free  from  all  in- 
cumbrances, except  one  indenture  of  assignment  of  the 
old  term  to  the  defendant  Boote,  and  the  said  term^  and 
the  mesne  assignment  thereof  in  the  said  last  assignment 
mentioned  ;  but  it  did.  not  appear  that  Cripps  had  any 
notice  of  the  mortgage  made  by  Henry  to  the  plaintiff 
his  mother. 

The  plaintiff,  Jane,  the  mother,  together  with  her 
daughters  and  younger  son,  brought  a  bill  to  have  the 
benefit  of  her  jointure  under  the  marriage  settlement; 
also  to  have  a  sale  of  the  estate,  subject  to  her  350/. 
per  annum ;  and  out  of  the  money  arising  from  such 
sale  to  be  paid  the  arrears  of  her  jointure,  next  the 
provieion  for  her  daughters  and  younger  son,  and  then 
her  mortgage  of  870Z.,  and  the  other  incumbrances  in 
their  order. 

The  defendant  Cripps,  the  puisne  mortgagee,  sub- 
mitted that  the  plaintiff  Jane's  jointure,  and  the  younger 
:hildren's  portions,  should  be  preferred  :  but  insisted 
hat  his  mortgage  ought  to  be  preferred  to  the  plaintiff 
Jane's  mortgage  ;  the  legal  estate  of  the  prior  term 
)€ing  vested  in  the  defendant  Boote,  his  trustee ;  and 
le  being  a  purchaser  by  his  second  mortgage,  without 
lotice  of  the  first :  on  this  principle  that  the  legal  estate 
)f  the  term  being  in  a  trustee  for  him,  he  had  both  law 
|iBd  equity  on  his  side,  while  the  plaintiff  Jane  had  only 
ift  equity  as  against  the  term. 

Lord  Hardwicke — "  Two  questions  have  been  ar- 
jtied  at  the  bar : — First,  a  general  question,  whether 
bis  term  having  been  assigned  to  Skylling  and  Popham 
pon  an  express  trust  declared,  to  attend  upon  the  free- 
fCW  and  inheritance,  and  be  subservient  thereto;  the 
efendant  Cripps  could  in  equity  have  had  the  benefit 
[fit  to  protect  his  mortgage,  both  against  the  jointure, 
>e  younger  children's  portions,  and  the  prior  mort- 
J»ge  ;  even  supposing  he  had  no  notice  of  them. 

"  Secondly,  A  particular  question,  whether  the  de- 
iodaat  Cripps,   having   full  notice  of  the  marriage 
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settFement,  the  jointure,  and  portion,  and  consequently 
not  being"  entitled  to  the  entire  absolute  benefit  of  the 
legaA  estate  of  the  old  term,  can  be  preferred  to  the 
plaintiff  Mrs.  Willoughby,  even  as"  to  her  mortgage  ; 
or  must  come  in  only  according  to  his  priority  in  order 
of  time. 

"  The  first  question  depends  upon  three  considera- 
tions :— 1st,  What  is  the  nature  of  a  term  attendant 
upon  the  inheritance  ?  2nd,  What  kind  of  grantee  or 
owner  of  the  inheritance  is  entitled  to  the  protection 
of  such  a  term  ;  or,  in  other  words,  in  whose  hands 
such  a  term  shall  be  allowed  to  protect  the  inherit- 
ance ?  3d,  Against  what  estates,  charges,  or  incum- 
brances, the  protection  arising  from  such  a  term  shall 
extend  ?" 
Tit.  12.  c.  3.  What  Lord  Hardwicke  said  respecting  the  two  first  of 

these  points  has  been  stated  in  a  former  Title.  The  sub- 
sequent part  of  this  excellent  judgment  shall  therefore 
only  be  here  transcribed. — "  The  third  consideration 
is,  against  what  estates,  charges,  or  incumbrances,  the 
protection  arising  from  such  a  term  shall  extend  ?  The 
answer  to  this  question  may,  I  think,  be  laid  down  very 
generally ;  against  all  estates,  charges,  and  incum- 
brances, created  intermediate  between  the  raising  of 
the  term,  and  the  purchase.  But  here  I  desire  to  be 
understood  to  take  in  all  the  qualities  or  requisites  be- 
fore laid  down  ;  valuable  consideration,  bona  Jides,  and 
entire  fairness  in  the  purchase,  freedom  from  notice, 
either  express  or  implied,  and  the  having  the  first  and 
best  right  to  call  for  the  legal  estate  of  the  term  ;  all 
these  must  concur  to  warrant  this  protection.  And  here 
arises  the  distinction  whereupon  great  stress  was  laid 
for  the  plaintiff  in  this  cause,  and  which  was  much  la- 
boured. 1st,  It  was  admitted  that  this  will  be  so,  where 
the  old  term  is  standing  out  in  the  original  mortgagee 
or  grantee  of  it,  or  his  representatives,  and  has  never 
been  assigned  to  attend  the  inheritance  :  but  that  where 
it  has  been  so  assigned  upon  an  express  trusty  it  shall 
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attend  the  first  limitations  of  the  inheritance,  and  all  the 
estates  derived  out  of  it ;  it  shall  protect  them,  as  here 
the  uses  of  the  marriage  settlement,  and  the  subsequent 
purchaser  without  notice,  can  no  ways  gain  the  benefit 
of  it. . 

"^  2dly,  That  where  it  is  so  assigned  upon  an  express 
trust  to  attend  the  inheritance,  it  is  become  so  annexed 
to  that  inheritance,  that  it  cannot  be  severed  from  it : 
but  the  argument  is  not  well  founded.  It  is  an  attempt 
to  estabhsh  a  new  distinction  between  a  term  attendant 
upon  the  inheritance  by  express  declaration  of  the 
trust,  and  a  term  so  attendant  by  construction  or  judg- 
ment of  a  court  of  equity.  No  authority  or  precedent 
of  this  Court  has  been  cited  to  warrant  this  distinction  ; 
and  the  only  case  where  any  thing  of  that  nature  ap- 
pears is  to  the  contrary  ;  I  mean  that  of  Oxwick  and 
Brokett,  in  1  Ab.  Eq.  355.  How  authentic  that  report 
is  I  cannot  take  upon  me  to  say,  for  the  decree  is  not 
entered  in  the  Register's  Book  ;  and  the  Minutes  are  so 
imperfect,  that  nothing  material  can  be  collected  from 
them,  except  that  there  was  an  assignment  of  a  mort- 
gage term  to  attend  the  inheritance  in  the  case.  Let 
us  then  examine  the  ground  of  this  difference. 
-  "  First,  It  was  urged  that  where  a  term  appears  to 
be  assigned  expressly  to  attend  the  inheritance,  it  is 
notice  to  a  purchaser  or  mortgagee  that  there  are  some 
limitations  of  the  inheritance  to  be  protected  by  it :  but 
I  take  this  to  be  a  mistake.  It  is  notice  of  nothing  but 
that  there  is  an  inheritance  to  be  protected,  and  that 
the  term  is  attendant ;  and  it  does  by  no  means  imply 
that  the  inheritance  is  settled,  or  bound  by  special  H-  ' 
mitations  ;  for  a  satisfied  term  may  be,  and  often  is, 
assigned  to  attend  an  inheritance  in  fee  simple,  as  well 
as  fee  tail,  or  an  estate  carved  out  by  particular  uses  and 
limitations.  It  therefore  gives  notice  to  a  purchaser  of 
nothing  but  what  he  had  notice  of  by  the  deeds,  making 
out  the  title  to  the  fee.  In  this  respect  it  is  just  the 
same  as  where  the  trust   to  attend  the  inheritance  is 
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constructive  or  implied.  Indeed,  if  the  trust  be  declared 
to  attend  the  freehold  and  inheritance,  as  limited  or 
settled  by  such  a  deed,  or  to  protect  the  uses  of  such  a 
settlement,  as  is  sometimes  done,  that  will  be  notice  of 
the  deed  or  settlement,  and  consequently  of  all  the  uses 
of  it ;  and  the  purchaser  is  bound  to  find  them  out  at 
his  peril ;  and  I  look  upon  this  to  have  been  the  ground 
of  the  mistake. 

"^  Secondly,  It  was  arg-ued  that  a  term  expressly  as- 
signed to  attend  the  inheritance  is  so  connected  with 
it,  that  it  will  go  along  with  all  the  uses  and  interests 
devised  out  of  that  inheritance,  for  a  valuable  consi- 
deration. That  where  a  new  conveyance  is  made  of  it 
for  a  valuable  consideration,  the  trust  of  the  term  will 
immediately  follow  it,  and  the  trustee  will  become  a 
trustee  for  the  new  use.  That  so  it  was  here  upon  the 
first  mortgage  made  to  the  plaintiff,  Mrs.  Willoughby, 
by  the  defendant  her  son  ;  and  the  surviving  trustee 
Skylling  could  not  alter  the  trust.  I  agree  that  it  will 
be  so  against  the  grantor  in  that  new  conveyance  of  the 
inheritance,  and  his  heirs,  and  all  persons  claiming  from 
him  as  volunteers,  or  with  notice.  So  it  is  in  all  cases 
where  the  owner  creates  a  new  estate,  use,  or  incum- 
brance, out  of  the  inheritance,  or  a  charge  upon  it ;  con- 
fesses a  judgment  or  a  statute  staple,  &c.  The  trust  of 
an  attendant  term  is  affected  with  it,  in  like  manner  as 
the  inheritance  is,  as  against  the  grantor  and  his  heirs  ; 
and  the  purchaser  or  incumbrancer  will  receive  the  be- 
nefit of  it  in  this  Court.  But  when  a  new  purchaser  for  a 
valuable  consideration  comes  in  without  notice,  and 
with  all  the  quahfications  which  I  have  before  men- 
tioned, and  gets  an  assignment  of  the  term,  he  comes  in 
in  a  different  degree  ;  and  as  he  is  innocent,  and  has 
paid  or  given  the  value,  and  has  got  the  law  with  him, 
how  can  a  court  of  equity  take  it  from  him,  without 
contradicting  all  their  rules  ?  This  subsequent  pur- 
chaser having  no  notice,  stands  as  against  the  prior 
purchaser  or  incumbrancer,  but  in  the^common  case. 
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''  Thirdly,  it  was  objected  further,  that  this  is  to 
sever  the  trust  of  the  term  from  the  inheritance,  and  to 
leave  the  title  of  the  inheritance  to  go  one  waty,  and  the 
trust  of  the  term  another  way.  That  this  was  hot  in  the 
power  of  the  owner  of  the  inheritance  after  his  first 
conveyance,  nor  of  the  trustee,  nor  of  both  joining*  to- 
gether. It  is  not  necessary  here  to  enter  into  the  dis- 
cussion of  all  the  cases  wherein  a  term  once  attendant 
upon  the  inheritance  may  be  disannexed,  and  be  turned 
into  a  term  in  gross  ;  it  is  certain  that  it  may  be  done 
at  any  time  by  the  absolute  owner  of  the  inheritance  ; 
and  so  it  is  admitted  by  Serjeant  Maynard,  in  his  argu- 
ment of  the  Duke  of  Norfolk's  case  :  or  it  may  be  made 
to  become  a  term  in  gross  upon  a  contingency,  accord- 
ing to  the  resolution  of  that  case.  But  here  is  no 
question  of  severing  or  disannexing  ;  for  the  defendant 
Cripps,  the  second  mortgagee  of  the  fee,  claims  the 
term  as  attendant  upon  the  inheritance  in  him.  In  this 
Court,  had  he  come  in  without  notice,  he  must  be  con- 
sidered as  a  purchaser  of  it  pro  tanto,  by  his  mortgage. 
He  contracted  for  the  security  of  the  inheritance,  and 
paid  his  money  for  it;  and  though  he  had  the  misfortune 
ignorantly  and  innocently  to  take  a  defective  title  to 
that  inheritance,  still  it  is  the  thing  he  bought  and  de- 
sires to  protect.  If  this  were  otherwise,  it  would  pre- 
vent every  puisne  mortgagee  or  purchaser,  who  has  got 
an  assignment  of  an  attendant  term,  from  making  use 
of  it  in  his  defence.  The  argument  was  enforced  by 
saying  that  it  will  put  it  in  the  power  of  a  trustee  of  such 
an  attendant  term  to  prefer  which  of  several  incum- 
brancers he  pleases,  by  assigning  it  over  ;  and  that  this 
he  can  no  more  do  than  a  trustee  to  preserve  contin- 
gent remainders  can  be  allowed  in  this  Court  to  join  to 
destroy  them.  But  this  reasoning  answers  itself;  fori 
take  it  to  be  just  upon  the  same  foot  as  the  case  of  a 
trustee  to  preserve  contingent  remainders.  If  such  a 
trustee  join  in  a  conveyance  to  a  purchaser  for  a  va- 
luable consideration,  and  the  purchaser  has  notice  of 
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that  trusty  the  latter  is  affected  with  the  trust,  and  shall 
be  decreed  to  re-convey  the  estate  to  the  old  uses  :  but 
if  the  purchaser  comes  in  bond  fide,  and  has  no  notice, 
he  shall  retain  the  estate ;  but  the  trustee  shall  make 
satisfaction  for  his  breach  of  trust,  in  destroying  the 
contingent  remainder.  It  is  just  the  same  here  :  if  the 
puisne  purchaser  or  mortgagee  has  notice  of  the  prior 
purchase  or  incumbrance,  he  shall  not  avail  himself  of 
the  assignment  of  the  term,  but  shall  be  decreed  to  re- 
convey,  or  procure  it  to  be  re-conveyed.  If  he  had  no 
notice,  he  must  retain  it :  but  if  the  trustee  who  joined 
in  the  assignment  had  notice  of  such  prior  purchase  or 
incumbrance,  his  conscience  was  affected  by  the  trust ; 
it  was  a  breach  of  trust  in  him,  and  he  ought  to  be  de- 
creed to  make  satisfaction  This,  in  my  opinion,  is 
what  equity  would  demand. 

''  To  go  a  step  further. — See  to  what  an  extent  this 
doctrine  would  go,  if  tt  were  once  admitted.  It  would 
make  the  assignment  of  such  an  attendant  term  to  a 
purchaser's  own  trustee,  named  on  his  behalf,  to  protect 
him  against  nothing.  The  trust  arising  from  the  at- 
tendancy  is  to  protect  against  mesne  incumbrances; 
that  is  to  say,  mesne  between  the  creation  of  the  term 
and  the  assignment  of  it,  or  the  use  that  is  made  of  it. 
But  if  it  be  allowed  that  wherever  there  is  a  conveyance 
made,  or  a  charge  or  incumbrance  created  upon  the 
inheritance,  for  a  valuable  consideration,  that  draws 
after  it  so  much  of  the  trust  of  the  term  (as  it  really 
does)  and  that  therefore  a  puisne  purchaser  or  mort- 
gagee, without  notice,  taking  an  assignment  of  it,  takes 
it  still  bound  by  the  derivative  trust,  such  puisne  pur- 
chaser or  mortgagee  can  never  be  safe.  And  whether 
he  had  notice  or  not  is  nothing  to  the  purpose ;  for  by 
this  doctrine  it  is  still  open  to  all  the  prior  incumbrances 
in  the  one  case,  as  well  as  in  the  other. 

"  There  is  but  one  thing  behind,  which  deserves  to 
be  taken  notice  of  under  this  head.  It  was  said  to 
have  been  the  general  rule  amongst  conveyancers  in 
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makings  marriage  settlements,  or  conveyances  upon 
purchases,  where  they  found  an  old  term  assigned 
upon  express  trust  to  attend  the  inheritance,  ifiot  to 
disturb  it,  or  take  any  new  assignment  of  it  to*  trustees 
named  by  the  purchaser,  but  to  rely  upon  it  as  it  is. 
I  have  enquired  of  a  very  learned  and  eminent  con- 
veyancer, and  cannot  find  there  has  been  any  such 
general  rule.  If  there  had,  I  confess  it  would  have 
been  very  material,  as  in  my  Lady  Radnor's  case.  It 
is  true  that  Mr.  John  Ward  of  the  Temple,  who  was 
considerable  in  that  branch  of  business,  has  declared 
it  to  be  his  opinion,  and  he  took  it  to  be  so.  But  how 
far  he  practised  it,  non  constat;  and  if  he  did,  it  would 
not  make  a  general  rule,  which  is  the  point  to  be 
enquired  after.  To  reduce  it  to  reason,  it  must  be 
taken  with  a  distinction  :  where  an  old  term  has  been 
assigned  upon  an  express  trust  to  attend  upon  and 
protect  the  inheritance,  as  settled  by  such  a  deed,  or 
the  uses  of  such  a  settlement,  described  or  referred 
to  particularly,  as  it  sometimes  happens,  and  the  con- 
veyancer is  satisfied  that  those  uses  of  the  inheritance 
have  never  been  barred  till  his  new  settlement  or  pur- 
chase is  made,  he  may  very  safely  rely  upon  it,  be- 
cause the  very  assig-nment  carries  notice  of  the  old 
uses.  Nay,  where  the  assignment  has  been  generally 
in  trust  to  attend  the  inheritance,  and  the  parties 
approve  of  the  old  trustees,  they  may  safely  rely  upon 
it,  especially  in  the  cases  of  a  purchase  or  mortg-age, 
Avhere  the  title  deeds  always  are,  or  ought  to  be,  taken 
in ;  for  if  he  has  the  creation  and  the  assignment  of 
the  term  in  his  own  hands,  no  use  can  be  made  of  it 
against  him.  Such  instances  as  these  may  account 
for  the  practice  in  many  cases :  but  cannot  constitute  a 
general  rule. 

''  Much  was  said  under  the  head  of  inconvenience, 
danger  to  marriage  settlements,  and  to  prior  purchases 
fairly  made.     But  the  inconvenience  which  would  arise 

on  the  other  hand,  of  breaking  in  upon  the  rule,  that  a 
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purchaser  for  a  valuable  consideration  without  notice 
shall, not  be  hurt  in  equity,  or  that  a  court  of  equity 
shall  pever  Jfc^ke.ftway  the  benefit  of  the  law  from  him, 
will  balance  all  those  arguments,  and  be  found  to  out- 
weigh them.  This  rule  in  equity  bears  an  analogy  and 
conformity  to  several  rules  of  the  common  law  relating 
to  collateral  warranties,  non-claims,  and  descents  cast, 
which  are  only  the  wise  inventions  and  decisions  of  the 
law,  to  protect  and  quiet  possessions. 

''  From  this  reasoning  I  am  clearly  of  opinion,  upon 
the  first  point,  that  the  defendant  Cripps,  the  puisne 
mortgagee,  would  have  been  entitled  in  a  court  of 
equity  to  the  benefit  of  this  trust  term  to  protect  his 
mortgage,  both  against  the  marriage  settlement  and 
the  plaintiff  Jane's  first  mortgage,  in  case  he  had  no 
notice  of  either. 

"  I  may  seem  to  stand  in  need  of  some  excuse  for 
being  so  long  on  this  head,  since  at  last  my  decree 
in  this  cause  will  not  turn  upon  it,  but  merely  upon 
the  second  point.  But  it  had  been  so  much  laboured 
^t  the  bar,  and  appeared  in  itself  to  be  of  so  great 
importance  to  Titles,  that  I  thought  it  necessary  that 
my  opinion  upon  it  at  least  should  be  known;  and 
that  the  Court  by  their  silence  might  not  be  understood 
to  countenance  this  new  distinction,  which  had  been 
set  up. 

''  The  second  question  is  a  particular  one,  and  arises 
upon  the  special  circumstances  of  this  case ;  whether 
the  defendant  Cripps,  having  full  notice  of  the  mar- 
riage settlement,  the  jointure,  and  the  portions,  and 
consequently  not  being  entitled  to  the  entire  absolute 
benefit  of  the  legal  estate  of  the  old  term,  can  be  pre- 
ferred to  the  plaintiff  Mrs.  Willoughby,  even  as  to  her 
mortgage;  or  must  come  in  only  according  to  his 
priority  in  order  of  time.  Upon  this  point  1  am  of  opi- 
nion that  he  must  come  in  only  according  to  his  priority 
in  order  of  time.     My  reasons  are  two. 

'J  First,  He  has  not  the  legal  estate  of  the  term  in 
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himself;  nor  has  he,  as  this  case  is  circumstanced;,  the 
best  or  preferable  right  to  call  for  that  legal  estate. 
Secondly,  I  cannot  say  that  he  took  his  mortgage 
clearly  bond  fide  in  this  case. 

"  Consider  how  the  right  would  have  stood  as  be- 
tween the  plaintiff  Mrs.  Willoughby's  mortgage,  and 
the  defendant  Cripps's  mortgage,  in  case  there  had 
been  no  assignment  of  the  old  term  to  a  new  trustee 
for  Cripps,  but  the  legal  estate  had  remained  in  Skyl- 
Hng,  the  surviving  trustee  in  the  first  assignment,  to 
attend  the  inheritance.  In  that  case  it  would  have 
been  most  plain  that  ]Mrs.  Willoughby's  mortgage 
should  have  been  preferred.  Wherever  the  legal  estate 
is  standing  out,  either  in  a  prior  incumbrancer,  or  in 
such  a  trustee  as  against  whom  the  puisne  incumbrancer 
has  not  the  best  right  to  call  for  the  legal  estate,  the 
whole  title  and  consideration  is  in  equity ;  and  then  the 
general  maxim  must  take  place,  qui  prior  est  tempore, 
potior  est  jure.  And  this  is  the  last  point  expressly 
determined  by  Sir  Joseph  Jekyll  in  the  case  of  Brace  v.  ^„te,  §  34. 
Duchess  of  Marlborough.  His  words  are, — In  tliis  case 
it  appears  that  a  puisne  incumbrancer  bought  in  a  prior 
mortgage,  in  order  to  unite  the  same  to  the  puisne 
incumbrance:  but  it  being  proved  that  there  was  a 
mortgage  prior  to  that,  the  Court  clearly  held  that  the 
puisne  incumbrancer,  where  he  had  not  gotten  a  legal 
estate,  or  where  the  legal  estate  was  vested  in  a  trustee, 
could  then  make  no  advantage  of  his  mortg-age  ;  but  in 
all  cases  where  the  legal  estate  is  standing  out,  the 
several  incumbrances  must  be  paid  according  to  their 
priority.  Those  words,  in  all  cases  zchere  the  legal 
estate  is  standing  out,  must  be  understood  subject  to 
Lord  Cowper's  qualification  and  distinction  ;  so  standing 
out  as  that  the  puisne  incumbrancer  has  not  acquired 
the  better  or  preferable  right  to  call  for  that  legal  estate. 
Now  this  he  has  plainly  not  done  here ;  for  the  de- 
fendant Cripps  having  full  notice  of  the  marriage  settle- 
ment,^ before  he  took  his  mortgage,  the  plaintiff  Mrs; 
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Willoughby  has  the  better  and  preferable  right,  even  as 
a^inst  the  defendant  Alexander  Boote,  the  new  trustee, 
to  call  for  the  legal  estate  of  the  old  term,  to  protect  her 
jointure.  She  might,  upon  equitable  grounds,  demand 
it  to  be  assigned  to  a  new  trustee  for  her ;  and  when 
that  \Vas  done,  I  think  she  might  protect  her  mort- 
gage by  it.  This  brings  the  whole  to  be  an  equity ; 
and  subjects  the  case  to  the  rule,  qui  prior  est  tem- 
pore, potior  est  jure.  She  might  come  for  an  injunc- 
tion to  restrain  Boote  from  recovering  the  possession 
from  her  by  ejectment,  and  compel  the  defendant 
Cripps  to  redeem  her,  in  respect  of  the  arrears  of  her 
annuity;  and  then  he  must  redeem  her  entirely.  This 
is  not  so  strong  as  the  case  of  tacking  a  third  incum- 
brance to  a  first,  in  order  to  squeeze  out  a  second  ; 
because  it  goes  only  in  support  and  preservation  of 
the  plaintiff's  actual  priority,  her  original  prior  equit- 
able right,  which  she  acquired  by  having  the  first 
mortgage. 

"  But  I  think  this  point  is  materially  corroborated 
against  the  defendant  by  my  second  reason ;  which  is, 
that  he  did  not  take  his  mortgage  clearly  bond  fide 
in  this  case.  It  appears  plainly  to  me,  that  he  aimed 
at  gaining  an  unfair  advantage  in  the  manner  of 
taking  his  security.  He  had  full  notice  of  the  mar- 
riage settlement,  the  jointure  of  350/.  per  annum,  and 
the  younger  children's  portions.  He  knew  all  these  to 
be  prior  incumbrances  on  the  estate ;  and  yet,  in  con- 
tradiction to  this,  and  with  his  eyes  open,  he  took  an 
express  covenant  in  his  mortgage  deed,  that  the  pre- 
mises were-free  from  all  incumbrances,  except  one  in- 
denture of  assignment  of  the  whole  term  to  the  defend- 
ant Boote,  and  the  said  term  and  the  mesne  assignments 
thereof  in  the  said  last  assignment  mentioned.  This 
was  plainly  intended  to  conceal  that  full  notice  which 
he  had  of  the  marriage  settlement ;  and  in  consequence 
thereof  he  has  not  admitted  that  notice  by  his  answer  in 
this  cause,  but  has  put  the  plaintiff  upon  the  proof  of 
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k ;  and  now  it  comes  out  by  the  proofs,  in  this  strong 
light,  that  it  appears  to  have  been  fully  stated  in  the 
case  laid  before  his  own  counsel,  previous  to  the  lending 
of  his  money.  This  is  against  conscience,  and  is  a 
badge  of  an  indirect  and  collusive  intention. 

''  For  these  reasons,  I  am  of  opinion  that  the  de- 
fendant Cripps  wants,  and  stands  divested  of,  two 
ingredients  necessary  to  entitle  himself  in  equity  to 
the  protection  of  this  whole  term  against  the  plaintiff; 
that  is  to  say,  a  clear  bona  fides,  and  the  first  and  best 
right  to  call  for  the  legal  estate;  and  therefore  that 
he  can  come  in  only  according  to  the  order  of  time, 
which  is  posterior  to  the  jointure,  the  portions,  and  the  ii  Ves.eis. 
plaintiff's  mortgage." 

40.  The  doctrine  established  in  the  preceding  case, 
that  a  term  which  has  been  assigned,  upon  an  express 
trust  to  attend  the  inheritance,  may  notwithstanding 
be  severed  from  the  inheritance,  and  assigned  to  pro- 
tect a  particular  incumbrance,  has  been  confirmed  by  a 
court  of  law. 

41.  R.  Jones  beino;  seised  in  fee  of  several  estates,  Goodtitier. 

1         .  .        1  -.  Morgan, 

demised  the  same  m  1/61  to  Aubrey  for  999  years,  i Term r.  755. 
by  way  of  mortgage.  In  1768  this  term,  the  money 
being  paid  off,  was  assigned  to  Lockwood ;  in  trust 
for  Jones,  as  to  thfe  manor  of  Penmarke,  and  to  attend 
the  inheritance ;  and  as  to  the  other  lands,  in  trust 
for  Lockwood  and  IVIorris.  In  1767  Jones  mortgaged 
to  Morgan,  and  in  1769  to  David  :  both  these  mort- 
gages were  in  fee.  In  1769,  Jones  having  borrowed 
10,0O0Z.  from  Sprigg,  assigned  the  term  to  Moreland, 
in  trust  for  Sprigg;  and  by  indentures  of  lease  and 
release  mortgaged  the  same  lands  in  fee  to  Sprigg,  to 
secure  the  10,000/. 

On  the  mortgage  to  Sprigg  all  proper  searches  were 
made  for  incumbrances ;  he  had  all  the  title  deeds  that 
could  be  found  delivered  to  him,  at  the  time  when  he 
advanced  his  money,  except  the  demise  of  the  term  for 
999  y«arSj  and  the  assignments  of  it^  which  were  kept 
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in  the  hands  of  Lockwood,  on  account  only  of  con- 
taining other  premises  in  mortg^age  to  Lockwood,  which 
were  not  inchided  in  the  mortgage  to  Sprigg,  nor  as- 
signed to  Moreland  his  trustee;  but  counterparts  of 
them  were  then  delivered  to  Sprigg.  Morgan  and 
David  were  in  possession,  by  ejectments  brought  on 
their  several  mortgages.  The  personal  representatives 
of  Morland,  the  trustee  of  the  term  for  Sprigg,  brought 
an  ejectment  for  the  recovery  of  the  lands. 

On  the  part  of  Morgan  and  David,  it  was  contended, 
that  the  term  must  be  considered  as  attendant  upon 
the  inheritance;  consequently,  at  the  times  of  the 
respective  mortgages  to  them,  the  trustee  of  the  term 
became  their  trustee,  and  the  term  could  not  be  sepa- 
rated from  the  inheritance,  but  by  their  consent;  that  if 
previous  to  the  conveyance  to  Sprigg  in  1769,  Morgan 
and  David  had  brought  ejectments  upon  their  mort- 
gages, neither  Jones,  nor  Lockwood  his  trustee,  could 
have  set  up  this  term  as  a  bar  to  their  ejectments. 
Then  if  Jones  himself  could  not  set  up  the  term,-  it  was 
absurd  to  say  that  those  who  claimed  under  him  might ; 
for  they  could  not  claim  a  greater  estate  than  he  had. 
Then  Jones  having  parted  with  the  inheritance,  had  no 
power  afterwards  to  make  any  appointment  of  it  differ- 
ently :  his  power  was  gone,  though  it  were  collateral,  by 
the  conveyance  of  the  land. 

Mr,  Justice  Ashurst  said — No  man  ouijht  to  be  so 
absurd  as  to  make  a  purchase,  without  looking  at  the 
title  deeds ;  if  he  was,  he  must  take  the  consequence 
of  his  own  negligence.  If  the  first  mortgagee  had  used 
ordinary  precaution,  he  must  have  known  that  this  term 
was  then  outstanding ;  if  he  did  know  of  it,  and  neg- 
lected to  take  an  assignment  of  it,  that  was  enabling  the 
mortgagor  to  commit  a  fraud,  by  mortgaging  the  same 
estate  again.  By  this  therefore  he  became  particeps 
criminis,  and  must  suffer  for  the  consequences  of  the 
fraud ;  for  the  lessors  of  the  plaintiff  claiming  under 
Spriggj  who  had  got  the  legal  estate,  must  be  preferred. 
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Mr.  Justice  Duller  was  of  opinion,  that  the  plaintiffs  rideante,%9. 
having  the  title  deeds  were  entitled  to  recover. 

42.  A  declaration  of  trust  of  a  term  for  years,  in  Where  a  de- 
fkvour  of  an  incumbrancer,  is  tantamount  to  an  actual  trSofVtenn 
assignment  of  it  to  a  trustee  for  him.     And  the  custody  *^  8"®"«°*- 
of  the  title  deeds  respecting  a  term  for  years,  with  a 
declaration  of  trust  of  it,  in  favour  of  a  second  incum- 
brancer, is  equivalent  to  an  actual  assignment, 

43.  Henry  Sayer  being  seised  in  fee  of  certain  estates,  stanhope  r. 

Vcmcv 

subject  to  an  outstanding  term  of  years  in  Rigby  and  iinst.'290b. 
Eyre,  by  indentures  of  lease  and  release,  bearing  date  2^Eden  8i. 
the  4th  and  5th  June  1732,  conveyed  them  to  Lady 
Dysart  and  her  heirs,  for  securing  the  payment  of 
1,000/,  with  interest;  and  covenanted  to  produce  the 
deeds  respecting  the  terms  of  years.  Afterwards  Rigby 
and  Eyre  assigned  the  term  to  Cunningham  and  Clay- 
ton, in  trust  for  Sayer,  his  heirs  and  assigns  ;  and  then 
Sayer,  by  indenture  dated  19th  December  1732,  con- 
veyed the  same  estates  to  Mrs.  Nash,  under  whom  Lord 
Verney  claimed,  by  way  of  mortgage,  for  securing  to  her 
3,000/.  and  interest,  with  a  declaration  that  Cunningham 
and  Clayton  should  stand  possessed  of  the  term  in  trust 
for  her.  The  deeds  respecting  it  were  delivered  to  her, 
and  neither  she  nor  the  trustees  had  notice  of  the  mort- 
gage to  Lady  Dysart. 

Lady  Dysart  brought  an  ejectment;  Lord  Verney  de- 
fended, and  set  up  the  term,  with  a  declaration  of  trust 
of  it,  in  favour  of  Mrs.  Nash,  under  whom  he  claimed. 
Upon  this  Lady  Dysart  brought  her  bill  in  equity. 

The  question  was,  which  should  be  preferred.  Lady 
Dysart  who  had  the  first  declaration  of  the  trust  of 
the  term;  or  Lord  Verney,  who  had  the  subsequent 
declaration  of  the  trust,  but  had  the  custody  of  the 
deeds  ? 

Lord  Northington  held  that  a  declaration  in  trust, 
in  favour  of  an  incumbrancer,  was  tantamount  to  an 
actual  assignment,  unless  a  subsequent  incumbrancer 
bond  fide,   and  without   notice,   procured  an  assign- 
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merit.  And  that  the  custody  of  the  deeds  respecting 
the  term,  with  a  declaration  of  the  trust  of  it,  ia 
favour  of  a  second  incumbrancer,  was  equivalent  to 
an  actual  assig-nment ;  and  therefore  gave  him  an  ad- 
vantage over  the  first  incumbrancer,  which  equity 
would  not  take  from  him  («). 
How  far  an  in-       44,  If  the  first  incumbrance  only  extends  to  part  of 

cumbrance  ...        1 

will  protect,  the  cstatc  comprized  in  the  latter  mortgage,  it  will  only 
protect  that  part:  but  if  the  first  incumbrance  extends  to 
estates  not  comprised  in  the  subsequent  mortgages,  the 
puisne  mortgagee  shall  hold  all  the  estates  till  he  is 
satisfied. 

Borey  v.  Skip-       ^^-  ^  P^rson  mortgaged  the  manor  and  rectory  of  D. 

c'*^2oi^^*      to  A.,  then  mortgaged  the  rectory  to  B.  without  notice 

iAb.Eq.323.  of  the  mortgage  to  A. ;  afterwards  B.  purchased  in  a  pre- 
cedent incumbrance,  on  both  the  manor  and  the  rectory. 
is5rhe  question  was,  when  B.  had  received  alt  the 
money  due  on  the  first  security,  whether  he  should 
receive  any  more  profits  of  the  manor,  or  only  keep 
the  incumbrance  on  foot,  to  protect  the  rectory.  Tliis 
was  argued  before  Lord  Keeper  Finch  in  the  pre- 
sence of  Wild  and  Twisden.  The  two  judges  held  that 
B.  should  not  receive  the  profits  of  the  manor  after 
the  first  incumbrance  was  satisfied,  because  he  had 
taken  the  rectory  only  for  his  security  of  that  sum  ;  and 
it  would  be  unreasonable  to  give  him  a  security  beyond 
what  he  had  in  his  original  intention.  But  the  Lord 
Keeper  over-ruled  it ;  for  that  when  he  had  purchased 
the  precedent  incumbrances,  which  comprehended  both 
the  manor  and  the  rectory,  and  were  forfeited  at  law,  it 
was  but  reasonable  that  the  estate  should  not  be  taken 
away  by  the  mesne  incumbrancer  in  a  court  of  equity, 
which  by  no  methods  could  be  evicted  at  law,  unless 

(ff)  Lord  Loughborough  has  observed,  6  Ves.  184.,  that  this  doc- 
trine has  been  weakened  by  some  determinations  at  law,  where  a 
satisfied  term  has  not  been  allowed  to  be  set  up  in  bar  io  a  plaintiff 
in  ejectment.  But  the  law  on  that  point  has  been  since  altered. 
Vider  Tit.  12.  c.  3. 
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unless  the  person  who  sought  relief  would  do  equity, 
and  pay  the  whole  money  due  on  both  securities. 

46.  It  has  been  long  established  as  a  rule  in  Chan-  AscongUr. 
eery,  that  where  a  mortgagee  buys  in  an  incumbrance,  2  Ve"ra.°u6. 
to  protect  his   estate  at  law,   on  compositions,   he  shall 

be  allowed  the  full  money  due  on  such  incumbrances ; 
and  the  same  shall  not  be  redeemed  by  the  mortgagor, 
or  his  heir,  till  payment  of  all  the  money  due  on  such 
incumbmnces :  without  regard  to  the  beneficial  bar- 
gains and  compositions  made  by  such  purchaser. 

47.  A  distinction  has  however  been  made  in  cases  ^^^\^^^* 

1  Vern.  49. 

of  this  kind  between  a  stranger  and  a  trustee  or  heir  2Atk.  54. 
at  law.  For  where  a  trustee  or  heir  buys  in  an  in- 
cumbrance, he  shall  be  allowed  no  more  than  what  he 
really  paid  for  it,  unless  he  bought  it  to  protect  an  in- 
cumbrance to  which  he  himself  was  entitled.  But 
where  a  stranger,  who  has  an  incumbrance  on  an  es- 
tate, buys  in  another  security,  to  protect  his  own,  he 
shall  not  only  hold  till  he  has  satisfied  his  own  debt, 
and  has  reimbursed  himself  the  money  paid  for  the  in- 
cumbrance bought  in ;  but  even  till  he  has  received  all 
the  money  and  arrears  of  interest  due  on  the  security 
so  bought  in. 

48.  In  the  case  of  judgments  or  statutes,  it  is  laid  ^^•^™'*'*^* 
down  by  Sir  Joseph  Jekyll,  that  if  a  puisne  mortgagee 

without  notice  buys  in  a  prior  judgment  or  statute,  and 
that  judgment  or  statute  is  extended  upon  an  elegit,  at 
a  value  much  under  the  real;  the  mesne  mortgagee 
shall  not  make  the  puisne  mortgagee,  who  has  got  in 
such  judgment,  account  otherwise,  or  for  more  than 
the  extended  value;  nor  will  the  Court  of  Chancery 
give  any  relief  against  the  judgment  or  statute,  but 
leave  the  mesne  mortgagee  to  get  rid  of  them,  as  well 
as  he  can,  at  law. 

49.  With  respect  to  the  time  when  a  second  or  third  At  what  time  a 

,  ,  .  ...  . ,    prior  incum- 

mortgagee  may  purchase  in  a  prior  incumbrance;  it  brancemaybe 
has  been  long  established  that  this  may  be  done  at  any  wjS'/^*'"' 
time  before  the  decree,  even  pendente  lite;  for  it  may 
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happen  that  the  second  or  third  mortgagee  only  dis- 
covers the  first  mortgage  by  the  proceedings  in  the  suit. 

50.  But  where  a  puisne  incumbrancer  after  the  bill 
brought,  and  after  the  first  decree  made,  and  after  the 
report,  got  an  assignment  of  an  old  judgment  and  mort- 
gage, hoping  thereby  to  gain  a  preference  to  his  debt  ; 
the  Court  said, — The  assignment  being  after  the  de- 
cree made,  he  should  not  profit  by  it,  or  change  the 
order  of  payment ;  but  must  come  in  according  to  the 
order  of  time  of  his  own  incumbrance,  without  regard 
to  the  old  judgment  and  mortgage  which  he  got  in 
after  the  decree  and  report. 

51.  A  person  bought  in  an  old  judgment,  after  a  de- 
cree had  been  made  in  a  cause  in  which  he  had  been  a 
party  with  other  creditors,  and  the  Master  had  been 
directed  to  inquire  into  the  priority  of  their  demands ; 
he  made  claim  before  the  Master  to  have  it  tacked  to 
his  mortgage,  thereby  to  gain  a  priority,  as  to  which 
the  Master  refused  to  make  any  report,  whereupon  he 
filed  his  bill :  one  question  was,  whether  he  could  tack 
the  incumbrance,  bought  in  after  the  decree,  to  his 
mortgage.  .        '  '." 

Lord  Hardwicke  (after  laying  ^own  ffie  general^oc- 
trine  as  already  stated)  said  "  that  if  a  puisne  incum- 
brancer took  in  the  first  incumbrance  pendente  lite,  still 
he  should  have  the  same  benefit;  for  in  Marsh  v.  Lee 
there  was  a  lis  pendens  ;  yet  was  not  the  party  affected 
by  it :  and  so,  he  took  it,  in  general  it  would  be,  not- 
withstanding a  lis  pendens  ;  because  the  principle  upon 
which  all  the  cases  depend  was  this,  that  a  man's 
having  notice  of  a  second  incumbrance,  at  the  time  of 
taking  in  the  first,  does  not  hurt ;  it  is  the  very  occa- 
sion that  shews  the  necessity  of  it.  It  is  only  notice  at 
the  time  of  taking  in  the  third,  that  will  affect  him ;  for 
then  no  act  that  he  can  do  will  help  him.  Then  a  lis 
pendens  is  nothing  but  notice  :  an  actual  notice  is  cer- 
tainly as  good  as  that  by  a  lis  pendens :  one  notice  is, 
in  consideration  of  this  Court,  as  strong  as  another. 
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Nay,  actual  notice  is  stronger  than  that  implied  by  a 
lis  pendens :  it  will  not  therefore  affect  him.  That 
was  Marsh  t?.  Lee,  and  the  other  cases  which  he  agreed 
to  :  but  no  case  was  cited  wherein  a  puisne  incum- 
brancer, a  party  in  a  cause,  and  a  decree  made  in  that 
cause  for  satisfaction  of  incumbrancers,  according  to 
their  respective  priorities,  had  taken  in  a  prior,  to  tack 
to  his  puisne  incumbrance,  that  he  should  be  allowed 
to  make  use  of  that  in  any  other  shape  than  that  origi- 
nal incumbrancer  would  be.  He  was  of  the  same  opi-  ^j^*,  §50. 
nion  as  Lord  Cowper  was  in  the  Earl  of  Bristol  v. 
Hungerford,  in  general ;  and  did  think  it  would  be  most 
mischievous  and  pernicious  if  the  Court  should  allow 
the  doctrine  of  tacking  to  be  carried  to  that  extent. 
First,  taking  it  upon  the  terms  of  the  decree,  all  these 
decrees,  where  there  were  several  incumbrances  before 
the  Court,  a  sale  directed,  and  every  thing  necessary  to 
be  done  to  clear  the  estate  in  order  to  that  sale,  pro- 
ceeded on  this  foundation,  that  the  rights  of  \he  parties 
were  to  be  taken  as  they  stood  at  the  time  of  the  de- 
cree ;  and  therefore  directed  an  inquiry  into  the  pri- 
orities. What  were  those  priorities?  Such  as  they 
stood  at  the  time  of  the  decree ;  not  that  after  that  the 
priority  should  be  varied.  Tne  Master  was  only  to  in- 
quire into  the  condition  it  stood  in  at  the  time  of  making 
the  decree.  It  was  very  ditferent  from  the  case  put 
for  the  plaintiff,  of  a  decree  to  inquire  as  to  a  good 
title.  Certainly  where  there  was  a  contract  for  sale  of 
an  estate,  difficulties  to  the  title  often  happened,  which 
must  be  cleared  up  afterwards ;  and  then  what  was 
said  for  the  plaintiff  should  be  allowed :  but  the  terms 
of  these  decrees  were  very  different.  Not  to  rest  upon 
the  niceties  of  the  words  of  these  decrees,  the  sense, 
reason,  and  justice,  of  the  case  required  it ;  for  other- 
wise, where  an  incumbrancer  on  an  estate,  which  was 
affected  with  several  incumbrances,  brings  a  bill  for 
satisfaction  of  his  incumbrance,  and  all  proper  par- 
ties, and  has  a  decree  for  it,  as  between  himself  and 
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the  owner  of  the  equity  of  redemption ;  some  of  the 
incumbrances  are  prior^  others  posterior  to  his :  if  it 
is  allowed  that  after  such  a  decree  is  made^  one  of  those 
defendants^  who  happened  to  be  prior  to  him,  should 
convey  to  another  defendant  who  was  puisne  to  him, 
it  would  shut  out  the  plaintiff  after  the  decree  made,  at 
which  time  the  rights  were  to  be  considered.     What 
would  be  the  consequence  ?   Nothing-  could  lay  a  found- 
ation for  g'reater  collusion    and  contrivance   between 
the  parties,  to  exclude  each  other,   than  such  a  liberty 
would,  and  to  the  great  deceit  of  the  plaintiff:  for  then 
a  man  shall  lose  his  costs  by  such  a  proceeding ;  the 
plaintiff  having  a  right  to  his  debt,  principal,  interest, 
and  costs,  according  to  the  respective  priorities,  and 
that  is  the  direction  of  the  decree;  und  here  was  a  suf- 
ficient fund  according  to  his  then  right,  to  pay  all  that. 
But  after  that  decree  was  made,  two  of  these  defend- 
ants   may,    by  collusion,    give   a   third   incumbrancer 
more  than  his  debt  ?    And  it  may  be  worth  while  to  do 
so,  in  order  to  exclude  the  plaintiff,  who  happens  to  be 
a   second   incumbrancer.     It   would   be   carrying   se- 
curities to  market  in  that  manner  whereby  the  pur- 
chaser of  them  should  not  only  stand  in  the  place  of  the 
party  selling  ;  but  would  acquire  a  new  equity,  which 
it  would  be  mischievous  to  allow  ;  he  meant  in  general 
cases.     This   was  just  the  same    to   persons   incum- 
brancers who  were  not  parties  to  the  suit,  but  who 
would  come  in  under  the  decree ;  for  they  must  come 
in  and  submit  to  the  same  terms  of  that  decree,  though 
no   parties  ;  and   therefore   this  judgment  creditor  of 
1694,  if  they  could  not  make  a  title  without  him,  must 
have  come  in  under  the  terms  of  the  decree,  to  receive 
a  satisfaction  out  of  the  purchase  money  ;  but  shall  not 
be  suffered,  after  this  decree  made,  to  assign  his  judg- 
ment, so  as  to  give  a  new  right  to  the  assignee  of  it, 
not  only  to  receive  his,  but  to  increase  the  first  incum- 
brance.    That  doctrine  was  contrary  to  the  meaning 
of  these  decrees,  and  to  the  justice  of  the  case ;  and 


Title  XV.  Mortgage.  Ch.  V.  %  52,  53.  225 

would  open  such  a  door  for  traffic  and  marketing*  be- 
tween creditors,  as  would  induce  mischief;  and  there- 
fore it  was  not  to  be  allowed. 

"  This  was  said  to  be  an  interlocutory  decree,  and 
like  a  decree  quod  computet.  But  why  was  it  inter- 
locutory.-' It  was  the  judgment  of  the  Court;  and 
not  in  the  nature  of  such  a  decree  quod  computet^ 
which  depended  on  a  different  reason.  Therefore  he 
never  was  clearer  in  opinion  than  upon  this  part  of  the 
case,  as  to  the  general  right.  If  the  plaintiff  could  dis- 
tinguish this  from  the  case,  that  might  be  a  different 
consideration ;  and  that  would  depend  on  his  manner 
of  charging  it :  but  this  was  his  opinion  upon  the  gene- 
ral right." 

52.  In  the  following  case  it  was  determined  by  the 
Court  of  Chancery,  and  the  House  of  Lords,  that  a 
third  or  other  subsequent  mortgagee,  after  a  bill  fded 
for  sale  of  the  estate,  and  payment  of  all  the  mortgages, 
to  which  the  first  mortgagee  had  put  in  an  answer,  and 
submitted  that  the  incumbrances  might  be  discharged 
according  to  their  respective  priorities,  might  buy  in 
the  first  mortg-age,  and  thereby  gain  a  priority  over 
the  second  and  other  mesne  mortgages. 

53.  John  Butler  being  seised  in  fee  of  some  lands  in  BeicMerr. 
Surrey,  mortgaged  them  to  five  successive  persons,  and  5  Bro.'^Pari. 
delivered  the  title  deeds  to  the  fifth  mortgagee.  Upon  ^^en523 
the  death  of  the  mortgagor,  the  second  mortgagee  filed 

a  bill  in  the  Court  of  Chancery  against  all  the  other 
mortgagees,  praying  that  they  might  set  forth  their  in- 
terest in  the  premises;  and  that  the  mortgaged  premises 
might  be  sold,  and  the  money  applied  towards  the  pay- 
ment of  all  the  incumbrances,  in  their  just  order.  To  this 
bill  all  the  other  mortgagees  put  in  their  answer :  the  first 
mortgagee  submitted  that  all  the  incumbrances  might 
be  paid  according  to  their  respective  priorities ;  and  the 
last  mortgagee  insisted,  that  having  the  title  deeds,  he 
ought  to  be  paid  immediately.  After  all  these  answers 
had  been  put  in,  the  last  mortgagee  purchased  in  thein- 
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terest  of  the  first  mortgagee,  and  filed  a  cross  bill,  stat- 
ing this  matter,  and  that  by  means  of  the  assignment 
from  the  first  mortgagfee  the  legal  estate  in  the  pre- 
mises was  vested  in  him :  therefore  he  was  entitled  to 
what  was  due  on  his  own  mortgage,  preferably  to  any 
of  the  intervening  mortgages. 

It  was  decreed  by  Lord  Keeper  Henley,  that  the  lands 
should  be  applied,  first,  in  discharge  of  all  that  was  due 
to  the  last  mortgagee,  as  well  on  account  of  the  first 
mortgage,  which  he  had  purchased,  as  on  account  of  his 
own  mortg-aoi-e. 

On  an  appeal  to  the  House  of  Peers,  it  was  con- 
tended that  this  decree  was  wrong,  for  the  following 
reasons  : — 1 .  It  was  an   established  rule  in  equity,  that 
as   between  incumbrancers,   having  only  equitable  se- 
curities,  that  incumbrancer,  whose  security  was  prior 
in  point  of  time,  should  be  preferred  in  payment.     The 
reason   was,  that  neither  of  them   having  a  legal  title, 
there  could  be  no  ground  for  a  court  of  equity  to  take 
from  a  prior  incumbrancer  that  right  which  the  former 
was  possessed  of  before  the  latter  became  an  incum- 
brancer.    In  this  view,  as  matters  stood  at  the  com- 
mencement of  the  first  cause,  and  when  the  same  ori- 
ginally came  on  to  be  heard,  the   appellants  were  en- 
titled to  be  paid  in  preference  to  the   respondent.     2. 
Though  in  common   and    ordinary   cases   an    incum- 
brancer, who  has  the  legal  estate,  shall  be  preferred  in 
payment  to  one  who  is  only  an  equitable  incumbrancer  ; 
and  this  not  only  where  he  originally  took  the  legal  se- 
curity, bu|;  where  a  subsequent  equitable  incumbrancer 
has  obtained  an  assignment  of  such  legal  security,  and 
this  even  so  far  as  to  enable  him  to  tack  his  equitable  in- 
cumbrance, to  the  prejudice  of  a  former  intervening  in- 
cumbrancer ;  yet  this   held  only  where   the  conscience 
of  the  party   was  not  affected  by  any  circumstance  of 
equity,  nor  his  right  restrained,  qualified,  or  hmited,  so 
as  to  prevent  his  gaining  such  benefit  of  priority.     In 
the  present  case,  the  defendant  by  his  answer  had  sub- 
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mitted  to  assign  his  le^l  security  to  the  appellants,  the 
plaintiffs  in  the  cause,  and  that  the  estate  should  be 
sold,  and  all  the  incumbrances  should  be  paid  according- 
to  their  respective  priorities:  after  which  he  could 
not  assign  his  securities  to  any  subsequent  incum- 
brancer ;  nor  the  respondent,  who  was  a  party  in  the 
cause,  and  had  notice  of  the  said  submission,  take  the 
same  with  a  safe  conscience,  to  the  prejudice  of  the 
plaintiff. 

On  the  other  side  it  was   argued,  that  the  decree 
should  be  affirmed,   for  the  following  reasons:   1.  For 
that  it  was  an  estabhshed  rule  in   equity  that  a  third 
mortg-agee  having  lent  his  money  without  knowing  of 
there  being  a  second  mortgage  upon  the  same  estate;, 
may,  by  paying  off  the  first   incumbrancer,  and  taking 
an  assignment  of  his  interest  to  himself,  hold  the  estate 
against  the  second  mortgagee  till  he  shall  be  paid  what 
is  due  to  him  upon  both  the  mortgages.     That  it  was 
near  a  century   since   that   doctrine  was,   upon   long 
argument  and   mature  deliberation,   first  settled  ;  and 
it  had  prevailed  ever  since  without  variation.     So  that 
a  second  mortgagee,  when  he  lent  his   money  upon  an 
equity  of  redemption,  knew   (or,  what  was  the  same 
thing  in  questions  of  property,  must  be  understood  to 
know)  that  his  security  lay  open  to  the  hazard  of  a  sub- 
sequent incumbrancer  getting  into  his  hands  an  assig-n- 
ment  of  the  first  mortgage,  and  being  thereby  post- 
poned ;  and  a  subsequent  incumbrancer,  confiding'  in 
the  notoriety  and  certainty  of  this  rule,  is  induced  to 
buy  in  the  first  incumbrance  at  a  new  expense.    2.  The 
principle  upon  which  this  doctrine  was  first  established, 
and  had  ever  since  prevailed,  was,  that  the  third  mort- 
gagee having  innocently  lent  his  money,  without  know- 
ing that  the  second  had  any  claim  upon  the  estate,  had 
in  conscience  as  good  a  right  to  be  paid  the  whole    ^ 
money  he  had  lent,  as  the  second  mortgagee  had  to  the 
payment  of  what  he  advanced  ;  and  having-  by  the  as- 
signment of  the  first  got  a  right  to  hold  the  estate  ab- 
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solutely  at  law^  and  having  the  possession  of  the  title 
deeds  without  which  the  estate  could  not  be  sold,  a 
court  of  conscience  ought  not  to  take  from  him  his 
legal  protection  of  an  honest  debt.  That  in  this  case 
the  justice  of  the  rule  was  strengthened,  because  the 
second  mortgagee  did  not  make  use  of  the  common 
precaution  in  transactions  of  this  nature,  that  of  taking- 
care  that  the  title  deeds,  which  were  then  in  the  hands 
of  the  mortgagor,  were  delivered  to  him.  From  which 
neglect  two  things  resulted;  1.  That  he  confided  more 
in  the  integrity  of  the  mortgagor,  than  in  the  real  se- 
curity of  the  mortgage ;  and,  2.  That  he  left  in  the 
hands  of  the  mortgagor  the  means  of  trafficking  with 
the  estate  again,  and  of  deceiving  innocent  incum- 
brancers, who  would  be  justified  in  presuming  that  he, 
who  had  the  possession  of  the  lands,  and  the  custody  of 
the  title  deeds,  had  a  right  to  the  estate. 

This  rule  of  equity  looked  no  farther  than  to  see 
,  whether  the  third  mortgagee  had  notice  of  the  second 
mortgage  at  the  time  when  he  first  lent  his  money  ;  for 
it  was  then  that  he  became  an  honest  creditor,  and  had 
a  right  to  protect  his  debt :  but  he  had  no  occasion  to 
look  for  a  protection  till  he  thought  himself  in  danger 
of  being  hurt ;  and  therefore  whether  his  danger  was 
first  discovered  to  him  by  the  second  mortgage  being 
disclosed  in  a  suit  of  equity,  or  by  an  extrajudicial 
means ;  as  the  honesty  of  the  debt  was  not  affected,  his 
right  of  protecting  it,  and  the  efficacy  of  the  protection, 
by  buying  in  the  first  incumbrance,  were  not  prejudiced  ; 
nor  were  they  prejudiced  by  his  having  purchased  the 
first  incumbrance,  after  the  incumbrancer  had,  in  bis 
answer  to  the  appellant's  bill,  submitted  to  a  sale  of  the 
estate,  and  to  an  appUcation  of  the  money  in  discharg- 
ing the  incumbrances  in  their  just  order,  and  according 
to  their  priorities.  First,  because  the  submission,  taken 
in  its  full  extent,  could  only  bind  the  right  of  the  per- 
son submitting,  and  not  that  of  subsequent  incum- 
brancers :  but  the  right  of  protection  claimed  by  the 
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third  mortg^g-ee  was  not  claimed  nor  derived  from  the 
first,  but  arose  from  the  situation  of  the  last  morto;agee, 
as  soon  as  he  got  the  legal  interest  in  the  estate,  and 
attached  originally  in  himself.  Secondly,  the  submis- 
sion to  a  sale  would  not  have  had  that  effect,  thouffh  it 
had  been  made  by  the  last  mortgagee  himself,  much 
less  when  made  by  the  first.  For  the  rights  of  mort- 
gagees were  not  altered  by  turning  the  mortgaged 
estate  into  money,  since  in  such  cases  the  Court  would  ^p-  Wmton  », 
direct  the  money  to  be  applied  according  to  the  rights  194. 
of  redemption  ;  and  if  the  second  mortgagee  had  not 
a  right  to  redeem  the  estate,  without  paying  what  was 
due  upon  the  first  and  third  mortgages,  he  would  of 
course  have  no  right  to  partake  of  the  money  till  their 
claims  were  satisfied.     The  decree  was  affirmed,  [a) 

54.  As  the  principal  point  upon  which  the  doctrine  Of  notica. 
of  tacking  subsequent  to  prior  incumbrances  depends 

is,  whether  the  mortgagee  had  notice  of  the  prior  in- 
cumbrance at  the  time  when  he  advanced  his  money; 
it  will  be  necessary  to  ascertain  what  circumstances 
constitute  notice  of  a  prior  incumbrance. 

55.  Notice  is  either  direct  or  constructive;    direct  Direct nofiee. 
notice  is  an  actual  and  positive  knowledge  of  a  prior 
incumbrance,  regularly  and  formally  communicated  to 

the  mortgagee. 

56.  A  notice  given  to  the  counsel,  attorney,  solicitor,  2Vern  574 
or  agent  of  a  mortgagee,  is  a  sufficient  notice  to  such  ^^^'  ^-  ^* 
mortgagee.    But  a  notice  of  this  kind  must  be  confined 

to  the  same  transaction  :  for  notice  in  another  transac-  3Atk-2S4. 
tion  will  have  no  effect. 

57.  Where   all  the  securities  are  prepared  by  the  Treat  of  Eq. 
same  person,  notice  to  that  person  will  operate  as  a  no-  ^•'^•'^•^-  **• 
tice  to  all  the  parties  concerned  in  the  tmnsaction.  i^  Neve/* 

58.  A  judgment,  though  on  record,  is  not  in  itself  ^'V^  *^  ^' 
notice  to  a  purchaser  or  mortgagee.     For  although  a  2Atk.275. 

(a)  The  effect  of  this  doctrine,  in  mortgages  of  cop\h(^ds,  Mill  be 
stated  in  Tit.  37.  c.  1. 
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Hitchcock  t'. 
Sedgwick, 
2  Vera.  157. 
See  Sugd.  on 
Vend.  6th  edit. 
;  19  and  722. 


Hansard  v. 
Hardy, 

18  Ves.  462. 


Pearce  v.  New- 
lyn,  3  Madd. 
186. 


Constructive 
notice. 

Plnmh  V.  Fluit, 
ante,  §  13. 

Treat  of  Eq. 
B.  3.  c.  3.  §  1. 


Title  XV.  Mortgage.  Ch.  V.  §  59^63. 

purchaser  is,  at  law^  bouiid  to  take  notice  of  a  judg-- 
ment;  yet,  in  equity,  where  the  cogni zee  of  a  judg- 
ment claims  to  be  allowed  to  extend  his  judgment 
against  a  purchaser,  who  has  got  a  prior  term  or  in- 
cumbrance, he  must  prove  express  or  constructive  no- 
tice of  the  judgment,  otherwise  he  will  not  be  relieved. 

59.  A  memorial  of  a  conveyance,  duly  registered  in 
the  manner  required  by  the  register  acts,  is  not  of  it- 
self notice  to  a  subsequent  incumbrancer. 

60.  A  person  is  not  bound  to  take  notice  of  an  act 
of  bankruptcy  ;  for  it  may  be  committed  in  so  secret  a 
manner,  as  not  to  be  easily  known.  By  the  statute 
46  Geo.  3.  c.  135.,  where  a  commission  of  bankruptcy 
was  issued,  or  even  a  docket  struck,  these  acts  were 
made  to  operate  as  notice  ;  if  it  should  appear  that  an 
act  of  bankruptcy  had  been  actually  committed  at  the 
time  of  issuing  such  commission,  or  striking  such 
docket.  But  by  the  stat.  49  Geo.  3.  c.  121.  the  pro- 
vision that  the  striking*  a  docket  for  the  purpose  of  issu- 
ing a  commission  should  be  deemed  notice  of  a  prior 
act  of  bankruptcy  was  repealed. 

61.  Sir  William  Grant  seems  to  have  doubted  whether 
a  person  purchasing-  a  copyhold  estate  must  be  presumed 
to  have  notice  of  every  thing-  on  tlie  court  rolls  relating 
to  it.  The  present  Vice-Chancellor  has  h^d  that  the 
court  rolls  are  the  title  deeds  of  copyholds,  and  that  a 
purchaser  is  affected  with  notice  of  the  contents  as  far 
back  as  a  search  is  necessary  for  the  security  of  the 
title. 

62.  Lord  Chief  Baron  Ejtc  has  defined  constructive 
notice  to  be  no  more  tlian  evidence  of  notice;  the  pre- 
sumptions of  which  were  so  violent  that  the  Court 
would  not  allow  even  of  its  being  controverted.  And 
Mr.  Fonblanque  has  observed  that  it  would  be  ex- 
tremely difficult  to  extract  from  the  cases  any  general 
rule  bn  this  subject.  It  seemed,  however,  to  be  held 
that  every  man  shall  have  notice  of  the  instrument  un- 
der which  the  party  with  whom  he  contracts,  as  execu- 
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tor  or  trustee^  derives  his  power.  It  seemed  also  a^reed^  Snrman  v. 
that  where  a  purchaser  could  not  make  out  a  title,  but  2Eden'i65. 
by  a  deed  which  led  him  to  another  fact,  he  should  be 
presumed  to  have  notice  of  such  fact.      So  whatever 
was  sufficient  to  put  a  party  on  inquiry  was  good  no- 
tice in  equity. 

6S.  It  is  laid  down  by  Lord  Eldon,  in  a  modern  case,  Daniels  r. 
that  the  possession  of  a  tenant  is  constructive  notice  to  le  ves.  249. 
a  purchaser  of  the  actual  interest  he  may  have,    either 
as   tenant,   or  under  an    agreement  to  purchase  the 
premises. 


232 


CHAP.  VI. 


Foreclosure. 


Sect*    1.  Nature  of. 

5.  A    Foreclosure    binds 

an  Entail. 
7.  How  far  Infants   are 

bound  by  it. 


Sect.  H.  Married    zcotnen     are 
bound  by  it. 

1 2.  Decrees  of  Foreclosure 

sometimes  opened. 

13.  A  Sale  sometimes  de- 
creed. 


Nature  of. 


Sutton  V. 
Stone,  2  Atk. 
tOl. 


Section  I. 

As  the  courts  of  equity  allowed  persons  who  had  mort- 
gaged their  lands  to  redeem  them^  long  after  the  time 
of  payment  was  passed^  and  the  condition  forfeited  at 
law  ;  it  became  also  necessary  to  establish  certain  rules 
for  enabling  mortgagees  to  determine  and  destroy  the 
right  of  redemption.  This  may  be  done  after  the  day 
of  payment  is  past  by  the  mortgagees  filing  a  bill  of 
foreclosure;  that  is^  by  his  calling  on  the  mortgagor, 
in  a  court  of  equity,  to  redeem  his  estate  presently ;  or 
in  default  thereof,  to  be  for  ever  foreclosed,  and  barred 
from  any  right  of  redemption. 

2.  A  mortgagee  brought  his  bill  against  the  mort- 
gagor to  compel  him,  as  tenant  in  tail,  to  make  a  good 
title,  by  suffering  a  recovery. 

Mr.  Justice  Wright,  sitting  at  the  Rolls,  said  he  did 
not  apprehend  that  the  Court  would  point  out  what  title 
the  mortgagor  should  make,  but  would  decree  him  to 
make  such  title  to  the  mortgagee  as  he  was  capable  of 
doing ;  and,  therefore,  directed  a  good  title  to  be  made 


Title  XV.  Mortgage.  Ch.  VI.  §  3—6.  23S 

by  the  defendant  to  the  plaintiff;  and  the  principal,  in- 
terest, and  costs,  to  be  paid  in  six  months,  or  the  de- 
fendant to  stand  absolutely  foreclosed. 

3.  A  mort^gee  may  bring  an  ejectment  at  the  same  Bootho Booth, 
time  that  he  has  a  bill  of  foreclosure  depending-  in  Chan-  jTeraR.  iss. 
eery.     But  special  circumstances  may  arise  which  will 

take  the  case  out  of  the  common  rule,  and  induce  the 
Court  to  grant  an  injunction  to  stay  the  proceedings 
at  law. 

4.  In  Welsh   mortgages,  where  no  precise  time  is  ives.406. 
fixed  for  redemption,  there  can  be  no  foreclosure,  al- 
though the  mortgagor  may  redeem  at  any  time. 

5.  Where  an  equity  of  redemption  is  entailed,  a  de-  a  foreclosure 
cree  of  foreclosure  will  bind  all  persons  claiming  under  tau.**^"^" 
such  entail. 

6.  A  person   having  made  a  mortgage,  aftenvards  Roscamckr. 
settled  the  equity  of  redemption  on  himself  for  life,  re-  ca.  217. 
mainder  to  his  issue  in  tail,  remainder  to  his  brother 

in  tail.     The  mortgagee  exhibited  his  bill  against  the 
mort2:agx)r  to  foreclose,  without  makino;  his  brother 
party,  and  obtained  a  decree  for  that  purpose.     Upon 
the  death  of  the  mortgagor  without  issue,  his  brother 
filed  his  bill  to  redeem. 

The  cause  was  heard  before  Lord  Keeper  Finch,  as- 
sisted by  Lord  Chief  Justice  Hale,  Wyld,  and  Wynd- 
ham.  It  was  insisted  for  the  defendant,  that  the  deed 
under  which  the  plaintiff  claimed  was  voluntary  :  that 
although  a  voluntary  conveyance  would  pass  an  equity 
of  redemption,  yet,  in  this  case,  where  the  plaintiff 
claimed  an  equity  of  redemption  by  way  of  entail^  it 
ought  not  to  be  countenanced  in  equity ;  for  the  con- 
sequence would  be,  to  make  an  equity  of  redemption 
perpetual. 

Lord  Chief  Justice  Hale. — "  By  the  growth  of  equity 
on  equity  the  heart  of  the  common  law  is  eaten  out, 
and  legal  settlements  are  destroyed ;  and  was  of  opi- 
nion there  was  no  colour  for  a  decree.  In  14  Rich.  2. 
the  parliament  would  not  admit  of  redemption :  but  now 
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there  is  another  settled  course.  As  far  as  the  line  is 
given,  man  will  go  ;  and  if  an  hundred  years  are  given, 
man  will  go  so  far ;  and  we  know  not  whither  we  shall 
go.  An  equity  of  redemption  is  transferable  from  one 
to  another  now,  and  yet  at  common  law  if  he  that  had 
the  equity  made  a  feoffment  or  levied  a  fine,  he  had 
extinguished  his  equity  at  law  ;  and  it  hath  gone  far 
enough  already,  and  we  will  go  no  farther  than  pre- 
cedents in  the  matter  of  equity  of  redemption,  which 
hath  too  much  favour  already  ;  and  concluded  there 
should  be  no  decree  for  the  plaintiff :  and  a  decree  to 
foreclose  a  tenant  in  tail  shall  bind  his  issue  in  an 
equity  of  redemption,  because  that  is  a  right  only  set 
up  in  a  court  of  equity,  and  so  may  be  here  extin- . 
guished."  The  Lord  Keeper  concurred  in  opinion, 
and  the  bill  was  dismissed. 

7.  A  decree  of  foreclosure  may  be  obtained  against 
an  infant.  But  in  all  such  decrees  a  day  is  given  to 
the  infant  to  shew  cause  against  it,  within  six  months 
after  he  attains  his  age  of  twenty-one  years.  If  he 
does  not  shew  any  cause  within  that  time,  the  decree 
is  made  absolute  upon  him  :  but  he  may  upon  motion 
put  in  a  new  answer,  and  make  a  new  defence. 

8.  In  a  case  of  this  kind,  though  the  infant  has  six 
months  after  he  comes  of  age  to  shew  cause  against 
the  decree,  yet  he  will  not  be  allowed  to  open  the  ac- 
count. Nor  is  he  entitled  to  redeem  the  mortgage  by 
paying  what  is  reported  due  :  but  is  only  permitted  to 
shew  an  error  in  the  decree. 

9.  Where  the  validity  of  a  mortgage  depended  on 
a  disputable  title,  namely,  whether  the  ancestor  of  the 
infant  had  properly  executed  a  power  from  which  his 
right  to  mortgage  arose ;  the  Court  would  not  decree 
the  infant  to  be  foreclosed,  till  he  came  of  age. 

10.  It  has  been  determined  in  a  modern  case,  that 
where  a  bill  prayed  a  foreclosure  against  an  infant, 
and  the  mortgagees  consented  to  a  sale,  an  inquiry 
should  be  directed  whether  it  would  be  for  the  benefit 
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of  the  infant.  Lord  Eldon  said  it  would  be  too  much 
to  let  an  infant  be  foreclosed,  when,  if  the  mort^gee 
would  consent  to  a  sale,  a  surplus  might  be  got  for 
the  infant.  And  if  there  was  no  precedent,  he  would 
make  one. 

11.  A  married  woman  is  bound  by  a  decree  of  fore-  Mamedwo- 

.  men  are  bound 

closure;  and  has  no  day  given  to  her  or  her  heirs  to  byu,  3P. 
shew  cause  against  the  decree,  after  the  coverture  is 
determined ;  for,  having  by  her  own  act  delegated  her 
power  to  her  husband,  she  must  be  hable  to  all  the 
consequences  of  his  neglect. 

12.  The  Court  of  Chancery  has  in  some  cases  opened  Decrees  of 
decrees  of  foreclosure,  and  allowed  the  mortgagor  far-   sometimes 
ther  time  to  redeem  his  estate.     But  no  general  rule  °^^^ 
can  be  laid  down  in  this  matter,  as  every  case  must 
depend  on  its  own  peculiar  circumstances. 

13.  Where  the  estate   mortgaged  is   reversionary,  Asaiesome- 
^nd  in  many  other  cases,  the  prayer  of  the  bill  is,  that 
the   estate  may  be  sold,   and  the  mortg-agee  paid  his  BSr,'i3Ves. 
principal,  interest,  and  costs  ;  in  which  case,  if  there  ^^^* 
be  a  surplus,  it  goes  to  the  mortgagor. 

14.  By  the  statute  7  Geo.  2.  c.  20.  s  2.  it  is  enacted 
that  where  any  suit  shall  be  commenced  by  persons 
claiming  under  a  mortgage,  to  compel  the  defendants 
in  such  suit,  having  a  right  to  redeem,  to  pay  the  mort- 
gage money,  or  to  foreclose  the  equity  of  redemption  ; 
the  Court,  upon  application  of  the  defendant,  having  a 
right  to  redeem,  and  upon  his  or  their  admitting  the 
right  and  title  of  the  plaintiffs  in  such  suit,  may,  before 
such  suit  shall  be  brought  to  a  hearing,  make  such 
order  or  decree  therein  as  might  have  been  made  in 
case  such  suit  had  been  brou^-ht  to  a  hearinij:. 

15.  By  the  fifth  section  of  this  statute  it  is  provided, 
that  it  shall  not  extend  to  cases  where  the  right  of  re- 
demption is  controverted,  or  the  money  due  not  ad- 
justed, or  to  prejudice  any  subsequent  mortgagee. 
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Section  I. 

f'  We  now  come  to  consider  estates  with  regard  to  the 
time  of  their  enjoyment,  as  they  are  either  in  pos- 
session or  expectancy.  Estates  in  possession  are  those 
where  the  tenant  is  entitled  to  the  actual  pernancy  of 
the  profits.  Estates  in  expectancy  are  those  where  the 
right  to  the  pernancy  of  the  profits  is  postponed  to 
some  future  period  ;  and  are  of  two  sorts,  namely, 
estates  in  remainder,  and  estates  in  reversion,  (a) 

2.  An  estate  in  remainder  may  be  defined  to  be  an  Renudndert. 
estate  limited  to  take  effect,  and  be  enjoyed,  after  an- 
other estate   is   determined.     As  if  a  man,   seised  of 

lands  in  fee  simple,  grants  them  to  A.  for  twenty  years, 
and  after  the  determination  of  that  term,  to  B.  and  his 
heirs  for  ever.  Here  A.  is  tenant  for  twenty  years, 
with  remainder  to  B.  in  fee. 

3.  In  the  above  case  an  estate  for  years  is  created  or 
carved  out  of  the  fee,  and  given  to  A.,  and  then  the  residue 
or  remainder  of  the  estate  is  given  to  B.     Both  these 

(a)  It  would  be  impossible  to  treat  of  this  Title  without  transcrib- 
iHg  many  parts  of  Mr.  Feame's  excellent  work  on  Contingent  Re- 
mainders. The  Reader  will,  however,  observe  that  the  cases  are  in 
general  more  fully  stated. 
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estates  are  however  but  one  estate ;  the  present  term 
for  years^  and  the  remainder  after^  when  added  to- 
gether, being  equal  only  to  one  estate  in  fee.  They 
are  different  parts^  constituting  one  whole,  being  carved 
out  of  one  and  the  same  inheritance;  they  are  both 
created  and  subsist  at  the  same  time,  the  one  in  pos- 
sessioUj  and  the  other  in  expectancy. 

I  ittst.  143  a.  4.  Lord  Coke  has  defined  a  remainder  to  be — "  A  rem- 
nant of  an  estate  in  lands  or  tenements  expectant  on  a 
particular  estate  created  together  with  the  same^  at  one 
time."  From  which  it  follows^  that  wherever  the  whole 
fee  is  first  limited,  there  can  be  no  remainder  in  the 
strict  sense  of  that  word  ;  for  the  whole  being  first  dis- 

1  Ab.  Eq.  186.  posed  of,  no  remnant  exists  to  limit  over.  Thus  if  lands 
are  limited  to  a  person  and  his  heirs^  and  if  he  dies 
without  heirs,  that  they  shall  remain  over  to  another, 
the  last  limitation  is  void. 

Dyer,  33.  a.  5    A  persou  devised  lands  in  London  to  the  prior  and 

convent  of  St.  Bartholomew,  and  their  successors,  so 
as  they  paid  annually  sixteen  marks  to  the  dean  and 
chapter  of  St.  Paul ;  if  they  should  fail  of  payment, 
that  their  estate  should  cease,  and  the  dean  and  chapter 
should  have  it.  Held,  that  the  remainder  was  void, 
because  the  first  devise,  carrying  a  fee,  nothing  re- 
mained to  be  disposed  of. 

\}^^'  *^;^"         6.  In   the  case  of  a  qualified  or  base  fee,  no  re- 

10  Rep.  97  b.  ,  ... 

Vaugh.  269.      mamdcr  can  be  limited  upon  it.     Thus  Lord  Coke  says, 

piowd.235.       if  lands  be  given  to  A.  and  his  heirs,  so  long  as  B.  has 

heirs  of  his  body,  remainder  over  in  fee,  the  remainder 

is  void.     But  since  the  statute  Be  Donis,  a  remainder 

may  be  limited  after  an  estate  tail. 

Bac.Ab.  8vo.        7.  Lord  Chief  Baron  Gilbert  says,    the  word    re- 
Tit.  Rem.  b.  .  .  ,    ,    ^  ' 

mamder  is  no  term  of  art ;   nor  is  it  necessary  to  create 

a  remainder,  for  any  other  word  sufficient  to  shew  the 

intent  of  the  party  will  create  it :  because  such  estates 

take  their  denomination  of  remainders  more  from  the 

nature  and  manner  of  their  existence,  after  they  are 

limited^  than  from  any  previous  quality  inherent  in  the 
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word  remainder  J  to  make  them  such.  Therefore,  if  a 
man  ^ives  lands  to  A.  for  life,  and  that  after  his  death 
the  land  shall  revert  and  descend  to  B.  for  life;,  &c., 
this  is  a  good  remainder. 

8.  Remainders    are    either    vested    or  contingent :  Vested  re- 
vested remainders,   or  remainders  executed,  are  those 

by  which  a  present  interest  passcj  to  the  party,  though 
to  be  enjoyed  in  future,  and  by  which  the  estate  is  in- 
variably fixed  to  remain  to  a  determinate  person,  after 
the  particular  estate  is  spent.  As  if  A.  be  tenant  for 
years,  remainder  to  B.  in  fee,  hereby  B.'s  remainder  is 
vested,  which  nothing  can  defeat  or  set  aside.  So  where 
an  estate  is  conveyed  to  A.  for  life,  remainder  to  B.  in 
tail,  remainder  to  C.  in  tail,  with  twenty  other  re- 
mainders over  in  tail  to  persons  in  esse,  all  these  re- 
mainders are  vested. 

9.  The  person  entitled  to  a  vested  remainder  has  an 
immediate  fixed  right  of  future  enjoyment ;  that  is,  an 
estate  in  prcesenti,  though  it  is  only  to  take  effect  in 
possession  and  pernancy  of  the  profits  at  a  future  pe- 
riod ;  and  such  an  estate  may  be  transferred,  ahened, 
and  charged,  much  in  the  same  manner  as  an  estate  in 
possession. 

10.  A  remainder   is  contingent    when  it   is  limited  Contingent 
to  take  effect  on   an   event  or   condition  which   may 

never  happen  or  be  performed,  or  which  may  not 
happen  or  be  performed  till  after  the  determination  of 
the  preceding  particular  estate,  in  which  case,  as  will 
be  shewn  hereafter,  such  remainder  never  can  take 
effect. 

11.  There  are,  according  to  Mr.  Fearne,  four  kinds  Different  kinds 
of  contingent  remainders: — 1.  Wliere  the  remainder  Fearnes. 
depends  entirely  on  a  contingent  determination  of  the  '*^«^*- 
preceding  estate  itself.     As  if  A.  makes  a  feoffment  to 

the  use  of  B.  till  C.  returns  from  Rome,  and  after  such 
return  of  C.  then  to  remain  over  in  fee  ;  here  the  par- 
ticular estate  is  Hmited  to  determine  on  the  return  of  C. 
and  only  on  that  determination  of  it  is  the  remainder 
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to  take  effect :  but  that  is  an  event  which  possibly  may 
never  happen  ;  therefore  the  remainder,  which  depends 
entirely  upon  the  determination  of  the  preceding  estate 
by  it,  is  contingent. 

12.  A  fine  was  levied  to  the  use  of  A.  and  the  heirs 
male  of  his  body,  until  the  said  A.  should  do  such  a  thing  ; 
and  after  such  a  thing  done  by  the  said  A.,  to  the  use  of 
B.  in  tail.  A.  died  without  issue,  and  without  perform- 
ing the  condition.  It  was  adjudged  that  the  remainder 
was  contingent. 

13.  The  second  kind  of  contingent  remainder  is 
where  some  uncertain  event,  unconnected  with  and 
collateral  to  the  determination  of  the  preceding  estate, 
is  by  the  nature  of  the  limitation  to  precede  the  re- 
mainder. 

14.  Thus  Lord  Coke  says,  if  a  lease  for  life  be  made 
to  A.,  B.,  and  C,  and  if  B.  survive  C,  then  the  re- 
mainder to  B.  and  his  heirs.  Here  the  want  of  B.'s 
surviving  C.  does  not  affect  the  determination  of  the 
particular  estate;  nevertheless  it  must  precede  and 
give  effect  to  B.'s  remainder  :  but  as  such  an  event  is 
dubious,  the  remainder  is  contingent. 

15.  Thomas  Lane  devised  his  messuage,  &c.  unto 
and  to  the  use  of  his  brother  George  Lane  and  his  as- 
signs, for  and  during  the  term  of  his  natural  life,  with- 
out impeachment  of  waste ;  and  from  and  after  his 
death,  then  to  the  use  of  Catharine  Benger,  her  heirs 
and  assigns  for  ever,  in  case  she  the  said  Catharine 
Benger  sliould  survive  and  outlive  his  said  brother,  but 
not  otherwise ;  and  in  case  the  said  Catharine  Benger 
should  die  in  the  lifetime  of  his  said  brother,  then  he 
devised  the  said  messuage,  &c.  to  the  use  of  his  brother, 
George  Lane,  his  heirs  and  assigns  for  ever. 

It  was  held  that  this  was  a  contingent  remainder  in 
Catharine  Benger. 

16.  In  the  contingent  remainders  which  fall  under 
this  head,  the  event  which  makes  them  contingent  does 
not  in  any  way  depend  on  the  manner  in  which  the 
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particular  estate  determines  ;  as  whether  it  determines 
in  one  manner  or  another^  the  remainder  takes  place 
equally.     This  distinguishes  them  from  the  first  sort. 

17.  The  third  kind  of  contingent  remainder  is,  where 
it  is  limited  to  take  effect  upon  an  event  >yhich,  though 
it  certainly  must  happen  some  time  or  other,  yet  may 
not  happen  till  after  the  determination  of  the  particular 
estate.  For  it  is  a  rule  of  law  which  will  be  discussed 
in  a  subsequent  Chapter,  that  a  remainder  must  vest^ 
either  during  the  continuance  of  the  particular  estate, 
or  at  the  very  instant  of  its  determination.  So  that  if 
the  event  does  not  happen  during  the  continuance  of 
the  particular  estate,  the  remainder  becomes  void. 

18.  Thus,  Lord  Coke  says,  if  a  lease  be   made  to  3  Rep.  20  a. 
J.  S.  for  his  life,  and  after  the  death  of  J.  D.  to  remain 

to  another  in  fee,  this  remainder  is  contingent :  for 
though  J.  D.  must  die  some  time  or  other,  yet  he  may- 
survive  J.  S.,  by  whose  death  the  particular  estate  will 
determine,  and  the  remainder  become  void. 

19.  The  fourth  sort  of  contingent  remainder  is,  where 
it  is  limited  to  a  person  not  ascertained,  or  not  in  being 
at  the  time  when  such  limitation  is  made. 

20.  Thus,  if  a  lease  be  made   to  one  for  life,  re-  4  inst.  .3;8.  a. 
mainder  to  the  right  heirs  of  J.S. ;  now,  there  can  be  ^^^^'  ^^■"' 
no  such  person  as  the  right  heir  of  J.  S.  till  his  death, 

for  nemo  est  hceres  viventis  ;  and  J.  S.  may  not  die  till 
after  the  determination  of  the  particular  estate  ;  there- 
fore such  remainder  is  contingent. 

21.  So  where  an  estate  is  limited  to  two  persons  dur-  Cro.  Car.  102. 
ing  their  joint  lives,  remainder  to  the  survivor  of  them 

in  fee,  such  remainder  is  contingent,  because  it  is  un- 
certain which  of  them  will  survive. 

22.  The  usual  remainder  limited  in  all  settlements 
before  marriage,  to  the  first  and  other  sons  of  the  in--" 
tended  husband,  by  his  intended  wife,  is  a  contingent 
remainder. 

23.  The  instances  produced  of  the  first  kind  of  con- 
tingent remainders  may  appear  to  be  cases  of  condi- 

VOL.    II.  R 


U2 


Exceptions. 


Limitation  to 
A.  for  ninety 
years,  if  he 
shall  so  long 
live. 


Lord  Derby's 

case. 

Lit.  Rep.  370. 


ToUex.  67. 


Napper  v. 
Sanders, 
Huf.  119. 


Title  XVI.  Remainder.  Ch.  I.  §  ^—27. 

tional  limitations^  not  falling  strictly  within  the  definition 
of  a  remainder  :  but  it  will  be  proved  in  the  next  Chap- 
ter, that  they  are  remainders  in  the  most  strict  and 
technical  sense  of  the  word. 

24.  There  are  some  cases  which  fall  literally  under 
one  or  other  of  the  two  last  kinds  of  contingent  re- 
mainders, which  are  nevertheless  classed  among  vested 
estates. 

25.  With  respect  to  those  cases  which  are  exceptions 
to  the  third  kind  of  contingent  remainders,  it  has  been 
held  that  a  limitation  to  A.  for  eighty  or  ninety  years, 
if  he  shall  so  long  live,  with  a  remainder  over  after  the 
death  of  A.  to  B.  in  fee,  is  not  a  contingent  remainder ; 
for  the  mere  possibility  that  a  life  in  being  may  endure 
for  eighty  or  ninety  years  after  such  a  limitation  is 
made  does  not  amount  to  a  degree  of  uncertainty  suffi- 
cient to  render  a  remainder  contingent. 

26.  Lord  Derby  covenanted  to  stand  seised  to  the 
use  of  himself  for  life,  remainder  to  another  person  for 
eighty-nine  years,  if  Ferdinando,  his  son,  should  so 
long  live  ;  remainder  after  the  death  of  Ferdinando  to 
his  second  son  in  tail.  Adjudged  that  the  remainder 
vested  presently,  and  that  the  possibility  of  Ferdi- 
nando's  outliving  the  term  of  eighty- nine  years  would 
not  make  it  contingent. 

27.  A.  made  a  feoffment  in  fee  to  the  use  of  himself 
for  life,  remainder  to  the  feoffees  for  eighty  years,  if  B. 
and  C.  his  wife  should  so  long  live  ;  if  C.  survived  B., 
then  to  the  use  of  C.  for  life ;  after  her  death,  to  the 
use  of  the  first  son  of  C.  and  B.  in  tail;  for  default  of 
such  issue,  to  the  use  of  D.  and  E.  and  the  heirs  of 
their  bodies,  remainder  to  the  right  heirs  of  A.  A.  died, 
and  C.  died,  leaving  a  son,  who  died  without  issue ; 
thereupon  D.  and  E.  entered,  and  made  a  lease  to  the 
plaintiff,  upon  whom  the  defendant,  as  son  and  heir  of 
A.,  entered. 

The  question  was,  whether  the  remainder  in  tail  to 
the  first  son  of  C.  and  B.,  and  the  remainder  to  D.  and 
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E.,  were  executed,  or  were  contingent  upon  the  estate 
for  life  to  C.  Adjudged  that  they  were  vested,  and  not 
contingent ;  that  the  possibility  of  B.  and  C.  outliving 
the  term  of  eighty-nine  years  did  not  make  the  re- 
mainders to  them  contingent :  and  Lord  Derby's  case 
was  stated  and  admitted. 

28.  This  doctrine  is  further  confirmed  by  Lord  Hale,  PoUex.  67. 
who  has  laid  it  down,  that  if  a  feoffment  were  made  to 

the  use  of  A.  for  ninety-nine  years,  if  he  should  so  long 
live,  and  after  his  death  to  the  use  of  B.  in  fee,  this 
should  not  be  contingent,  but  it  should  be  presumed 
that  his  hfe  would  not  exceed  ninety-nine  years. 

29.  If  the  term  of  years  is  so  short  as  to  leave  a 
common  possibility  that  the  life  on  which  it  is  deter- 
minable may  exceed  it,  the  remaindei*  will  be  deemed 
contingent;  therefore  if  an  estate  is  limited  to  A.  for  SRep. 20. ». 
twenty-one  years,  if  he  shall  so  long  live,  and  after  his 

death  to  B.  in  fee,  this  is  a  contingent  remainder,  be- 
cause there  is  no  improbability  in  supposing  that  the 
life  may  exceed  the  term. 

30.  Sir  James  Beverley  devised  lands  to  his  eldest  Beverley ». 
son  Thomas,  for  the  term  of  sixty  years,  if  he  should  2  vem.  i3i. 
so  long  live ;  from  and  after  his  decease,  to  his  grand- 
son James,  the  eldest  son  of  Thomas  in  tail  male  ;  re- 
mainder in  tail  to  Thomas  his  next  brother.  James  the 
grandson  intermarried  with  the  plaintiff,  upon  which  a 
settlement  was  made,  and  a  common  recovery  suffered 

by  Thomas  the  father  and  James  the  son. 

It  was  objected  that  the  devise  to  Thomas  being 
only  of  a  term  of  sixty  years,  if  he  should  so  long  live, 
then  to  James ;  that  the  freehold  during  the  life  of 
Thomas  was  in  abevance,  and  no  STOod  tenant  could  be 
made  to  the  prcecipe.  By  consequence,  James  the 
grandson  being  dead  without  issue  male,  the  lands  be- 
longed to  the  defendant  Thomas,  under  the  entail. 

Mr.  Finch  argued  for  the  plaintiff,  that  the  recovery 
was  well  suffered ;  that  the  limitation  of  the  entail  was 
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good,  expectant  on  the  term  for  sixty  years ;  and  that 
it  was  so  resolved  in  Lord  Derby's  case.  That  the  de- 
vise to  Thomas  for  sixty  years,  if  he  should  so  long 
live,  and  from  and  immediately  after  his  decease  then 
over,  ought  to  be  intended  of  his  dying  within  the  term, 
which  was  highly  presumable ;  Thomas  being  then  above 
forty  years  old,  the  possibiUty  that  Thomas  might  over- 
live the  term  was  very  remote  ;  so  that  there  was  not 
any  gap  or  hiatus  in  the  settlement:  but  by  this  con- 
struction the  freehold  vested  immediately  in  James;  and 
Thomas  had  only  a  term  for  sixty  years,  if  he  should  so 
long  live. 

The  Court  said,  it  would  be  hard  to  make  such  con- 
struction on  the  words  of  the  will,  as  to  say,  where  a 
term  is  limited  to  a  man  for  sixty  years,  if  he  shall  so 
long  live,  and  from  and  after  his  decease  to  A.  B.,  that 
it  must  be  meant,  from  and  after  his  decease  within  the 
term  ;  for  suppose  he  should  outhve  the  term,  should  the 
remainder-man  take  in  the  lifetime  of  Thomas  ?  That 
were  a  construction  contrary  to  the  words  and  inten- 
tion of  the  testator. 

31.  In  all  cases  where  it  is  not  admitted  that  there  is 
such  a  degree  of  possibility  of  the  life's  exceeding  the 
term,  as  is  supposed  sufficient  to  create  a  contingency 
in  the  remainder,  there  (says  Mr.  Fearne)  the  re- 
mainder cannot  fall  within  the  description  of  a  free- 
hold to  commence  infuturo  ;  for  when  we  suppose  the 
remainder  to  be  vested,  we  of  consequence  admit  that 
it  passes  immediately,  subject  to  and  expectant  on  the 
preceding  term  ;  otherwise  it  cannot  be  vested  ;  and 
then  it  is  a  freehold  commencing  in  prasenti,  and  not 
infuturo.  If  the  life  cannot  exceed  the  term,  and  the 
term  must  determine  with  the  life,  the  limiting  an  estate 
to  commence  from  the  expiration  of  the  life,  is  in  effect 
limiting  it  to  commence  from  the  determination  of  the 
term.  In  which  latter  mode  of  limitation  there  could 
exist  no  doubt  of  the  remainder's  passing  immediately. 
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and  being-  vested.     Upon  these  principles  alone,  with-  ^«'',  §  28. 
out  recurring  to  any  other,  the  case  put,  and  distinction 
taken,  by  Lord  Hale,  may  be  admitted  as  law. 

32.  There  are  three  exceptions  to  the  fourth  sort  of  RuieinShei- 

.  ley  s  case. 

contingent  remainders.  The  first  arises  from  a  rule  of 
law,  that  wherever  the  ancestor  takes  an  estate  of 
freehold,  and  a  remainder  is  thereon  limited  in  the 
same  conveyance  to  his  heirs,  or  to  the  heirs  of  his 
body,  such  remainder  is  immediately  executed  in  the 
ancestor  so  taking  the  freehold,  and  is  not  contingent. 
The  origin  of  this  rule,  and  the  cases  which  have  arisen 
upon  it,  will  be  stated  under  the  Titles  Deed  and 
Devise. 

SS.  The  second  exception  arises  from  a  rule  of  law  Limitation  to 

.  ,      the  nght  heirs 

which  has  been  stated  in  Title  XI.  Use,  That  an  ulti'  of  the  grantor. 

Ci  4. 

mate  limitation  to  the  right  heirs  of  the  grantor  of  an 
estate  is  yoid  ;  and  it  will  continue  in  him  as  his  old  re- 
version, and  not  as  a  remainder,  though  the  freehold  be 
expressly  limited  from  him. 

34.  The  third  exception  arises  from  the  respect  which  Heir  some- 

,        ,  ,        .  ^  1  •  1         times  a  descrip- 

the  law  pays  to  the  intent  or  a  testator,  where  it  can  be  uopmome. 
plainly  collected  from  his  will  that  he  used  the   word 
heir  as  a  descriptio  persona,  or  sufficient  designation  of 
the  person  for  the  remainder  to  vest ;  notwithstanding- 
the  general  rule  that  ne?no  est  hteres  viventis. 

The  cases  in  which  this  point  has  occurred  will  be 
stated  in  Title  XXXVIII.  Devise. 

35.  There  is  a  very  material  difference  between  that  ^>T»atkiadof 
kind  of  uncertainty  which   makes  a  remainder  contin-  renders  are- 
gent,  and  an  uncertainty  of  another  kind,  namely,  the  tTnyenr*^°'* 
uncertainty  of  a  remainder's  ever  taking  effect  in  pos- 
session ;  for  wherever  there  is  a  particular  estate,  the 
determination  of  which  does  not  depend  on  any  uncer- 
tain event,  and  a  remainder  is  thereon  absolutely  limited 

to  a  person  in  esse,  and  ascertained  ;  in  that  case,  not- 
withstanding the  nature  and  duration  of  the  estate 
Hmited  in  remainder  may  be  such  as  that  it  may  not  en- 
dure beyond  the  particular  estate^  and  may,  thereforcj 
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never  take  effect,  or  vest  i^  possession,  yet  it  is  not  a 
contingent  but  a  vested  remainder.  As  if  a  lease  be  to 
A.  for  life,  remainder  to  B.  for  life  or  in  tail,  here,  not- 
withstanding B.  may  possibly  die  without  issue  in  the 
lifetime  of  A.,  and  consequently  never  come  into  pos- 
session, yet  is  his  remainder  vested  in  interest,  and  by 
no  means  comprised  in  the  legal  notion  of  a  contingent 
estate. 

SQ.  It  is  not  the  uncertainty  of  ever  taking  effect  in 
possession  that  makes  a  remainder  contingent ;  for  to 
that  every  remainder  for  life  or  in  tail,  expectant  on  an 
estate  for  life,  is  and  must  be  liable,  as  has  been  ob- 
served in  the  preceding  Section.  The  present  capa- 
city of  taking  effect  in  possession,  if  the  possession  were 
to  become  vacant,  and  not  the  certainty  that  the  posses- 
sion will  become  vacant,  before  the  estate  limited  in 
remainder  determines,  universally  distinguishes  a  vested 
remainder  from  one  that  is  contingent. 

Fearne,  Cont.  37.  Thus,  if  there  be  a  lease  for  life  to  A.,  remainder 
to  B.  for  life,  the  remainder  to  B.,  although  it  may 
possibly  never  take  effect  in  possession,  because  B.  may 
die  before  A.,  yet  from  the  very  instant  of  its  limitation 
it  is  capable  of  taking  effect  in  possession,  if  the  pos- 
session were  to  fall  by  the  death  of  A.  It  is,  therefore, 
vested  in  interest ;  though,  perhaps,  the  interest  so 
vested  may  determine  by  B.'s  death,  before  the  posses- 
sion he  waits  for  may  become  vacant. 

Mttn,  38.  On  the  other  hand,  if  there  be  a  lease  for  life  to 

A.,  and  after  the  death  of  J.  D.  remainder  to  B.  in  tail, 
in  that  case  the  remainder  to  B.  is  not  capable  of  taking 
effect  in  possession  during  the  life  of  J.  D.,  although 
the  possession  should  fail  by  the  determination  of  A.'s 
estate.  But  if  J.  D.  chance  to  die  before  the  deter- 
mination of  the  particular  estate,  then  does  B.'s  re- 
mainder, by  such  event,  become  capable  of  taking  effect 
in  possession,  when  it  shall  happen  to  fall,  and  is  then  in 
the  same  state  as  if  it  had  been  originally  limited  with- 
out any  regard  to  the  death  of  J.  D. 
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39.  This  very  essential  alteration  in  the  nature  of  Fearae,  Cont. 

•     t  •  1     1  I  •        1  /»  Rem.  32y. 

B.'s  remainder^  occasioned  by  the  timely  event  or 
J.  D.'s  death,  is  the  change  of  a  contingent  into  a 
vested  estate.  Before  that  event,  it  had  not  the  capa- 
city of  vesting  in  possession  ;  and  it  was  doubtful  whe- 
ther it  ever  would  have  it  or  not ;  it  was,  therefore,  not 
vested  at  all.  By  that  event  it  acquires  the  capacity  of 
vesting  in  possession,  when  the  possession  becomes 
vacant ;  it  is,  therefore,  vested  in  interest,  though  it  is 
yet  uncertain  whether  it  will  ever  vest  in  possession ; 
for  it  is  still  possible  that  B.  may  die  without  issue  dur- 
ing the  continuance  of  the  particular  estate. 

40.  It  follows,  that  whenever  the  preceding  estate  Mem, 
is  limited,  so  as  to   determine  on  an  event  which  cer- 
tainly must  happen  ;  and  the  remainder  is  so  hmited  to 

a  person  in  esse,  and  ascertained,  that  the  preceding 
estate  may,  by  any  means,  determine  before  the  ex- 
piration of  the  -estate  limited  in  remainder,  such  re- 
mainder is  vested.  On  the  contrary,  whenever  the 
preceding  estate,  except  in  the  cases  before  mentioned 
as  exceptions  to  the  descriptions  of  a  contingent  re- 
mainder, is  limited,  so  as  to  determine  only  on  an  event 
which  is  uncertain,  and  may  never  happen ;  or  where- 
ever  the  remainder  is  limited  to  a  person  not  in  esse,  or 
not  ascertained ;  or  wherever  it  is  limited  so  as  to  re- 
quire the  concurrence  of  some  dubious  uncertain  event, 
independent  of  the  determination  of  the  preceding 
estate,  and  duration  of  the  estate  limited  in  remainder, 
to  give  it  a  capacity  of  taking  effect;  then  the  remainder 
is  contingent, 

41.  Where  an  estate  is  limited   to  A.  for  life,  re-  /&«»,  33h 
mainder  to  B.  during  the  life  of  A.,   it  is  a  vested  re- 
mainder :  for  here  is  a  preceding  estate,   to  determine 

on  an  event  which  certainly  must  happen,  the  death 
of  A. ;  and  the  remainder  is  so  limited  to  a  person  in 
esse,  that  the  preceding  estate  may,  by  some  means, 
viz.  by  forfeiture  or  surrender,  determine  before  the 
expiration  of  the  estate  limited  in  remainder,  that  is. 
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before  the  expiration  of  A.'s  life;  accordingly,  if  A.'s 
.life  estate  be  not  expired  at  the  determination  of  the 
particular  estate,  which  it  will  not  if  A.  should  commit  a 
forfeiture,  or  make  a  surrender,  then  will  the  remainder 
take  effect  in  possession. 

42.  This  doctrine  was  formerly  doubted :  but  it  has 
been  resolved  in  the  following  case,  that  a  remainder 
to  trustees,  during*  the  life  of  a  tenant  for  99  years, 
if  he  should  so  long  live,  to  take  effect  from  and  after 
th^  death  of  such  tenant  for  life,  or  other  sooner  de- 
termination of  the  estate  limited  to  him,  was  a  vested 
remainder. 

43.  John  Dormer,  upon  the  marriage  of  his  eldest 
son,  conveyed  several  estates  (after  a  great  number 
of  preceding  limitations  for  life  and  in  tail),  to  the  use 
of  Robert  Dormer  for  99  years,  if  he  should  so  long- 
live;  and,  from  and  after  the  death  of  the  said  Robert 
Dormer,  or  other  sooner  determination  of  the  estate 
limited  to  him  for  99  years,  to  the  use  of  trustees  and 
their  heirs,  during  the  life  of  the  said  Robert  Dormer, 
upon  trust  to  preserve  the  contingent  remainders 
thereinafter  limited ;  and  after  the  end  or  other  sooner 
determination  of  the  said  term,  to  the  use  of  the  first 
and  other  sons  of  the  said  Robert  Dormer  successively 
in  tail  male,  with  remainder  over. 

One  of  the  questions  in  this  case  was,  whether  the 
remainder  limited  to  trustees  to  preserve  contingent 
remainders  was  a  vested  or  a  contingent  remainder  ? 

The  Court  of  King's  Bench  determined,  that  it  was 
a  vested,  and  not  a  contingent  remainder. 

Upon  a  writ  of  error  to  the  House  of  Lords,  it  was 
contended  for  the  plaintiff  in  error  that  the  estate 
being  limited  to  the  trustees,  after  the  death  of  Robert 
Dormer^  during  his  life,  was  a  void  limitation,  because 
it  could  never  take  effect  in  possession.  That  if  the 
limitation  to  the  trustees  was  not  void,  but  the  words 
after  the  death  of  Robert  Dormer  might  be  rejected, 
and  the  limitation  to  the  trustees  to  take  effect  in  the 
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disjunctive,  viz.  or  other  sooner  determination  of  the 
term;  yet  that  the  trustees,  by  force  of  those  words, 
took  no  vested  remainder,  but  their  estate  remained 
in   contingency ;    for   no   remainder  could   be  said  to 
be  vested,    unless  it  was  so  limited  as  to  come  into  the 
possession   of  the    remainder-man    upon  every   deter- 
mination which  might  happen  of  the  particular  estate : 
but  the  words  other  sooner  determination  of  the  term, 
could  not  extend  to   a  determination  of  the  term  by 
effluxion  of  time ;  because  the  estate  after  the  end  of 
the  term  (which,  in  a  legal  sense,  always  signified  aflei^ 
the  end  by  effluxion  of  time)  was,  by  express  words, 
limited  to  the  first  son  of  Robert  Dormer ;  so  that  the 
words  other  sooner   determination   could  extend  only 
to   a  determination  of  the  term  by  surrender  or  for- 
feiture,  which  might  or  might   not   happen.     It  was 
admitted,  that  when  a  remainder  was  limited  to  take 
effect  in  possession,  upon  an  event  which  of  necessity 
must  happen,   such  remainder  would  vest:   but   if  it 
was  limited  to  take  effect  in  possession  upon  an  event 
tohich  might  never  happen,  then  it  did  not  vest.     Now, 
it  was  not  an  event  which  must  necessarily  happen, 
that  Robert  Dormer's  term  should  end   by  surrender 
or  forfeiture,  because  it  might  determine  by  effluxion 
of  time  or   death ;  so  that  the  present  case  was  no 
more  than  this,  viz.  a  limitation  to  Robert  Dormer  for 
99  years,  if  he  so  long  live;  and  if  his    estate   shall 
determine    by    surrender    or   forfeiture,    then    to   the 
trustees    during  his   life;    and   which  was   plainly  no 
more  than   a   contingent  remainder.     That  this  con- 
struction of  the   limitation   to   the   trustees  was  most 
agreeable  to,  and  best  answered  the  intention  of  the 
parties    to   the    settlement;    the    end   and   design    of 
appointing  trustees  to  preserve  contingent  remainders 
in  this  and  all  other  marriage  settlements  being  only 
to  give  them  a  right  to  enter,  upon  any  conveyance 
made  by  the  particular  tenant  for  life  or  years,   to 
destroy  the  contingent  remainders  before  they  arise. 
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On  the  other  side  it  was  argued,  that  the  estate 
limited  to  the  trustees  to  preserve  the  contingent 
remainders  was  a  vested  remainder,  to  take  effect 
in  possession  during  the  life  of  Robert  Dormer,  upon 
the  determination  of  the  particular  estate,  limited  to 
him  for  99  years,  either  by  effluxion  of  time,  for- 
feiture, or  surrender;  and  though  that  part  of  the 
limitation  which  depended  upon  the  contingency  of 
Robert  Dormer's  death  was  of  no  operation  or  eff*ect 
to  vest  an  estate  in  possession  in  the  trustees  on  that 
single  event;  yet,  as  the  particular  estate  for  99  years 
might  determine  in  his  lifetime  by  either  of  the  other 
events  happening,  that  is,  forfeiture  or  surrender,  the 
remainder  vested  in  the  trustees  took  effect  in  posses- 
sion; and  a  remainder  so  limited  is  well  warranted 
by  the  rules  of  law,  and  is  neither  void  nor  contin- 
gent. That  to  make  this  a  contingent  remainder  from 
the  words  or  other  sooner  determination  would  be  con- 
trary to  the  established  notion  of  what  the  law  calls 
a  contingent  remainder;  for  such  a  remainder  can 
only  be  one  of  these  three  ways : — either  where  the 
^  person  to  whom  it  is  limited  is  not  in  esse,  or  where 

the  particular  estate  may  determine  before  the  re- 
mainder can  take  eff'ect,  or  where  some  collateral 
accident  must  happen  before  it  can  take  effect.  But 
none  of  these  fell  out  in  the  present  case;  for  the 
persons  to  whom  the  estate  was  limited,  viz.  the  trus- 
tees, were  existing.  The  remainder  to  them  would 
take  effect  immediately  upon  the  determination  of  the 
particular  estate  by  surrender  or  forfeiture ;  and  here 
was  no  collateral  accident  to  happen  before  it  could 
take  place,  but  only  such  as  made  a  determination  of 
the  particular  estate,  and  what  was  implied  in  its  very 
creation.  The  words  or  other  sooner  detertnination 
are  what  are  implied  in  every  term  for  years,  and  to 
which  every  term  is  subject  by  surrender  or  forfeiture : 
they  are  no  other  than  what  are  made  use  of  in  all 
common  limitations  of  estates  to  trustees  to  preserve 
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contingent  remainders  in  every  settlement.  To  put, 
therefore,  such  a  construction  upon  these  words,  as  to 
make  the  estate  arising  from  them  to  the  trustees  a  con- 
tingent remainder,  would  disappoint  the  very  end  pro- 
posed by  them  :  it  would  frustrate  the  intention  of  the 
parties,  and  endanger  most  of  the  family  settlements  in 
the  kingdom. 

The  Judges  having  been  consulted  on  this  casCj 
Lord  Chief  Justice  Willes  dehvered  their  unanimous 
opinion ;  of  which  I  shall  transcribe  that  part  which 
relates  to  the  present  question. 

''  We  deny  that  this  estate  so  limited  to  the  trustees  wiiies'  Rep. 

.  .  .         .  337. 

was  such  a  contingent  remainder,  that  it  did  not  vest 
immediately.  The  notion  of  a  contingent  remainder 
is  a  matter  of  a  good  deal  of  nicety ;  and,  if  I  should 
trouble  you  with  all  that  is  said  in  the  books  concern- 
ing contingent  remainders,  and  the  instances  that  are 
put  of  such  contingent  remainders,  I  am  afraid  it 
would  rather  tend  to  puzzle  than  enlighten  the  case. 
I  choose,  therefore,  to  tell  your  Lordships  what  are 
the  contingent  remainders  that  do  not  vest,  and  what 
remainders  vest  immediately,  though  they  are  some- 
times (though  very  improperly)  called  contingent  re- 
mainders. The  definition  which  was  given  by  the 
counsel  for  the  appellants  of  a  contingent  remainder 
which  does  not  vest  is,  where  the  particular  estate 
may  determine  before  the  remainder  can  take  place 
in  possession ;  and  that  if  it  is  uncertain  when  it  will 
take  place  in  possession,  and  it  may  happen  that  it 
never  will  take  place  in  possession,  the  remainder  will 
not  vest.  But  this  is  not  a  just  definition ;  for,  if 
this  were  true,  it  would  overturn  all  the  settlements 
that  ever  were  made.  I  will  mention  but  one  instance, 
though  I  might  mention  a  thousand;  as,  where  an 
estate  is  limited  to  A.  for  his  life,  remainder  to  ano- 
ther, and  the  heirs  of  his  body.  I  believe  no  man  in 
his  senses  ever  doubted  but  this  was  a  vested  re- 
mainder; and  yet  it  is  within  their  definition;  for. 
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suppose  the   remainderman  in   tail  dies  without  issue, 
before  the  tenant   for   life,   then   this  remainder  will 
never  take  place  in  possession.     As,  therefore,  this  is 
not  a  proper  definition,  we  beg  leave  to  acquaint  your 
Lordships  what  we  think  is;  and  we  think  there  are 
but  two  sorts  of  contingent  remainders  which  do  not 
vest, — 1st,  Where  the  person  to  whom  the  remainder 
is  limited  is  not  in  esse  at  the  time  of  the  limitation  ; 
Sdly^  Where   the    commencement   of    the   remainder 
depends  on   some  matter  collateral   to  the  determina- 
tion of  the  particular  estate.     Many  instances  of  such 
contingent   remainders   might  be  put,  which  will  fall 
under  one  of  these  heads ;  and  I  will  beg  leave  to  put 
one  of  each,  the  better  to  illustrate  this  matter.     If 
the  first  limitation  be  to  one  for  life,  or  for  years,  and 
the  next  limitation  to  the  son  of  B.,  who,  at  the  time, 
has  no  children,  this  is  a  contingent  remainder  of  the 
first  sort.     If  there  be  a  limitation  to  A.  for  life,  re- 
mainder to  B.  after  the  death  of  J.  S.,   or  when   a 
third  person  then  at  Rome  returns  from  thence,  this 
is  a  contingent  remainder  of  the  second  sort.     In  the 
first  case,  if  the  tenant  for  life  should  die,  or  the  term 
for  years  expire,  before  B.   has  a   son   born,  the  re- 
mainder never  vests  at  all.     And,  in  the  second  case, 
if  B.  dies  before  J.  S.,  or  before  the  man  returns  from 
Rome,  the  remainder  never  vests ;  because  the  death 
of  J.  S.,  or  the  return  of  the  person  from  Rome,  were 
both  conditions  precedent.     And  these  are  instances, 
amongst  many  others,  of  contingent  remainders  which 
do  not  vest,  and  of  which  you  may  find  great  variety 
in  Boraston's  case,  3  Coke  Rep.  20.     But  the  present 
limitation  to  the  trustees  plainly  does   not  fall  under 
either  of  these  heads.     The  trustees  were  persons  in 
being;  and  their  estate  was  not  to  commence  on  any 
collateral  matter,  but  upon  all  determinations  of  the 
estate  of  Robert  Dormer  which  could  happen  during 
his  life;   and  the  estate  was   limited  to  them  for  no 
longer  time.     To  enforce  and  illustrate  this,  I  beg 


Title  XVI.  Remainder.  Ch.  I.  §  43.  253 

leave  to  mention  two  or  three  other  things.     Will  any 
one  say,  that  any  thing  can  descend  to  the  heir  that 
did  not  vest  in  the  ancestor ;  so  that^  if  nothing  vested 
in  the  trustees,  the  limitation  to  them  and  their  heirs 
is  nonsensical;   for,   according  to  this  notion,   if  they 
should  die  before  the  contingencies  happen,  their  heirs 
can  take  nothing ;  and  yet  this  word  heirs  has  been  put 
in  every  such  limitation  for  200  years  last  past,  for  it  is 
so  long  since  the  statute  of  Uses ;  so  that  during  that 
time  we  have  been  all  in  the  dark,  and  this  new  light 
is  but  just  sprung  up,  which,  if  it  prevail,  for  another 
reason  as  well  as  this,  will  overturn  all  the  settlements 
for  200  years  last  past.     For  in  every  one  of  them,  the 
limitation  is  either  in  the  same  words  as  the  present,  or, 
after  the  end  or  other  sooner  determination  of  the  par- 
ticular estate,  which  are  words  tantamount  to  this ;  for 
end  or  determination  certainly  comprehends  death,  as 
well  as  effluxion  of  time.     If,  therefore,  I  could  not 
make  this  consistent  with  the  rules  of  law,  though  I 
humbly  apprehend   I   plainly   have,    I    should    rather 
choose  to  put  a  construction  on  these  words  contrary 
to  the  rules  of  law^  than  overturn  many  thousand  settle- 
ments, according  to  this  maxim,  founded  on  the  best 
reason,  commu7iis  error  facit  jus,  and,  ut  res  ma^is 
valeat  quam  pereat.     But  the  present  case,  for  the  rea- 
sons I  have  already  mentioned,  is  not,  I  think,  liable  to 
this  objection.    To  prove  which,  I  beg  leave  only  to  put 
one  case : — A.,  tenant  in  fee,  grants  an  estate  to  B.  for 
99  years,  determinable  in  his  life.    Supposing  B.  outlive 
the  term,  or  surrender,  or  forfeit,  no  one,  I  believe,  will 
say  but  that  A.   may  enjoy  the  estate  again.     If  so,  a 
contingent  freehold  was  in  him  during  the  Ufe  of  B.;  for 
it  could  not  be  in   B.,  because  he  had  only  a  chattel 
interest ;  and  it  could  not  be  in  any  one   else ; — and 
if  it  were  in  A.,  it  must  be  a  vested  interest,  for  it  was 
never  out  of  him ;  and  if  A.  had  a  contingent  free- 
hold during  the  life  of  B.,  no  one  can  say  but  that  he 
might  grant  it  over;  and  if  he  do,  it  must  be  of  the 
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same  nature  it  was  when  it  was  in  A.,  and^  conse- 
quently, a  vested  freehold.  And  this  case  I  have  put 
is  expressly  held  to  be  law  in  Co.  Lit.  42  a.  in  Chol- 
meley's  case,  2  Co.  51  a.  and  in  the  year  book  of 
Edward  III.  which  is  there  cited."  The  judgment  was 
affirmed. 

44.  It  frequently  happens  that  contingent  remainders 
intervene  between  the  particular  estate,  and  other  limit- 
ations over ;  upon  which  cases,  whenever  a  contingent 
remainder  is  limited,  which  is  followed  by  another  limit- 
ation over,  if  the  contingent  limitation  be  not  in  fee, 
the  subsequent  limitation  may  be  vested,  if  made  to  a 
person  in  esse. 

45.  Thus,  if  an  estate  be  limited  to  A.  for  life, 
remainder  to  his  first  and  other  sons  in  tail,  remainder 
to  B.  for  life,  remainder  to  his  first  and  other  sons  in 
tail ;  if  B.  has  a  son  born  before  A.,  such  son  will 
have  a  vested  remainder  in  him.  But  if  A.  should 
afterwards  have  a  son,  he  will  take  a  vested  estate 
precedent  to  that  of  B.'s  son. 

46.  Lands  were  limited  to  husband  and  wife  for 
their  lives,  and  after  their  decease  to  their  first  issue 
male,  and  to  the  heirs  male  of  such  issue,  and  so  over 
to  the  second,  third,  and  fourth  issue  male,  &c.  And 
for  want  of  such  issue,  to  the  heirs  male  of  the  body  of 
the  said  husband  and  wife.  It  was  held  that  this  last 
limitation  should  be  executed  sub  modo  ;  that  is,  in  such 
manner  as  to  open  and  separate  itself  from  the  first 
estate  for  life,  whenever  the  contingency  happened. 

47.  The  preceding  cases  are  instances  where  the 
contingency  of  the  intervening  remainders  arose  from 
their  being  limited  to  persons  not  in  esse.  But  if  there 
be  a  remainder  limited  to  a  person  in  esse,  so  as  to 
depend  on  a  contingent  event,  if  the  same  contingency 
be  not  considered  as  extending  to  the  subsequent  limit- 
ations, such  of  those  limitations  as  are  to  persons  in 
es^e  may  l?e  vested, 

48;  Thus,  in  the  case  of  Napper  v.  Saunders^  on^  of 
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the  questions  was,  whether  the  remainders,  subsequent 
to  the  remainder  for  the  hfe  of  C,  were  contingent  or 
vested :  it  was  agreed  that  C/s  estate  for  life  was  con- 
tinffent,   on  the   event  of  her  surviving-  her  husband ;  Tracy  r. 

o         '  o  _  Letbuher, 

but  still  it  was  held  that  the  subsequent  remainders  in/ra. 
were  vested. 

49.  We  have  seen  that  no  remainder  can  be  limited  ^wo  contin- 

gent fees  may 

after  a  limitation  in  fee  :  but  two  or  more  several  con-  be  limited  in 

,  ,      .  the  altematire. 

tmgent  estates  m  fee  may  be  hmited,  as  substitutes  or 

alternatives,  one  for  the  other,  and  not  to  interfere  ; 

but   so  that  one  only  can  take  effect,  and  every  sub-  FeameSTS. 

sequent  limitation  be  a  disposition  substituted  in  the 

room   of    the   former,   if    the   former    should   fail   of 

effect. 

50.  Sir   Michael   Armvn    devised   certain   lands   to  Loddington 
Evers  Armvn  for  life :   and,  in   case  he  should  have  i  Ld.  Raym. 

203.  S.  C. 

any  issue  male,  then  to  such  issue  male  and  his  heirs  Baraardistoa 
for  ever;   and  if  he   should   die  without   issue  male,  sbto. pItI. 
then  he  devised  the  manor  of  Pickworth  to  Thomas  ^*-^^- 
Style   in  fee,   and   the   manor  of  Willoug-hby  to  Sir         0 
Thomas  Barnardiston  in  fee.     It  was  determined  that  i  Ld.  Raym. 
the  first  remainder  was  a  contingent  fee  to  the  issue 
male    of    Evers    Armyn ;    and   the   remainder   to    Sir 
Thomas  Barnardiston  was  a  contingent  fee  also,  not 
contrary  to,  but  concurrent  with  the  former,  according  in/ra,  ch.  6. 
to  the  notion  in  Plunkett  v.  Holmes,  and  was  a  con- 
tingency with  a  double  aspect.     For  if  Evers  had  had 
issue  male,  then  the  remainder  had  vested  in  such  issue 
male  in  fee ;  if  he  died  without  issue  male,  that  is,  (said 
Treby)  if  he  never  had  issue  male,  then  to  Sir  Thomas 
Barnardiston  in  fee.     And  these  were  not  remainders 
expectant,  the  one  to  take  effect  after  the  other,  but 
were  contemporary. 

51.  A  person  devised  all  his  lands  to  his  son  J.  L.  Doe  p.  Holme, 
for  the  term  of  his  natural  life,  and,  after  his  decease, 

unto  the  heirs  male  and  female  of  the  body  of  his 
said  son  J.  L.  for  ever ;  and  if  his  said  son  should  die, 
leaving  no  lawful  issue,  then  he  devised  the  premise* 
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to  his  daughter  Elizabeth,  and  her  heirs  and  assigns 
for  ever. 

After  the  death  of  the  testator,  J.  h.,  the  son  entered, 
and  suffered  a  recovery. 

The  Court  vras  of  opinion,  that  the  son  acquired  an 
estate  in  fee  simple  by  the  recovery.  For  if  it  was 
an  estate  tail  in  him,  there  could  be  no  doubt ;  and 
if  he  had  only  an  estate  for  life,  with  remainder  in 
fee  to  his  heirs  male  and  female,  (which  the  Court 
rather  took  it  to  be),  then  this,  being  a  contingent 
remainder,  was  destroyed  by  the  common  recovery  ; 
and  all  subsequent  remainders  depending  thereon  were 
also  barred,  according  to  the  case  of  Loddington  v. 
Kyme,  which  resembled  this  case  in  all  points. 

Goodright  V.         52.  A  will  was  made  in  these    words :  "  I  give  my 

Doug.  265.  messuage,  &c.  to  my  son  J.  S.  for  life,  and  after  his 
death  unto  all  and  every  his  children  equally,  and  to 
their  heirs ;  and  in  case  he  dies  without  issue,  1  give 
the  said  premises  unto  my  two  daughters  and  their 
heirs,  equally  to  be  divided  between  them." 

It  was  determined  that  both  the  devises  were  coht 
ting-ent  remainders  in  fee. 

Doe  V.  Perryn,  53.  A  pcrsou  dcviscd  lands  to  his  niece  Dorothy  for 
life,  remainder  to  trustees  to  preserve  contingent  re- 
mainders, remainder  to  all  and  every  the  children  of 
Dorothy,  begotten  or  to  be  begotten  by  his  nephew  J. 
C,  and  their  heirs  for  ever,  to  be  equally  divided  among 
them,  but  if  only  one  child,  then  to  such  only  child  and 
his  or  her  heirs  for  ever ;  and,  for  default  of  such  issue, 
to  James  Comberback  for  hfe,  remainder  to  trustees  to 
preserve  contingent  remainders. 

Lord  Kenyon  said,  there  was  nothing  to  distinguish 
this  case  from  Loddington  v.  Kyme,  and  Goodrigkt  and 

Doe  t..  Scuda-    Duuham.     The  clear  intent  of  the  devisor  was,  that 

more,  afite,  i  m  /» -tv  -r 

§  15.  the  chudren  of  Dorothy,  if  any,  should  take  a  fee ;  and 

if  she  had  no  children,  then  that  the  remainders  over 
should  take  effect:  but  Dorothy  had  children,  by  which 
the  limitations  over  were  defeated. 


Title  XVI.  Remainder.  Ch.  I.  §  54r.  257 

54.  Mr.  Serieant  Hill,  in  arffuinsr  the  above  cases,  ives  f.  Le?ge, 

.         .  / -r         ,     xr       ?    •    1  cited  3 Term 

cited  a  determination  of  Lord  Hardwicke  upon  a  case  Rep,  488. 
nearly  similar. 

A  person  devised  to  his  wife  Elizabeth,  and  her  heirs,  MSS.Rep. 
all  his  freehold,  leasehold,  and  personal  estate,  charged 
with  200/.,  to  be  laid  out  on  a  house,  which  he  gave 
to  his  daughter  Marthana,  during  the  term  of  her  natu- 
ral life;  and  after  her  decease,  then  the  same  to  go  and 
be  enjoyed  by  the  children  of  her  body  begotten,  and 
their  heirs ;  and,  in  default  thereof,  to  his  son  William 
Legge,  his  heirs  and  assigns.  William  Legge  died  in 
the  lifetime  of  Marthana,  but  devised  his  interest  to  the 
plaintiff;  and  then  Marthana  died  without  children. 
The  question  was  whether  this  devise  to  William  was 
good,  which  depended  upon  what  estate  he  took  by  his 
father's  will;  whether  a  vested  remainder,  or  a  re- 
mainder depending  upon  the  contingency  or  possibility 
of  Marthana's  dying  without  children. 

Lord  Chancellor. — This  is  a  vested  remainder  in 
William  Lesrgre.  Marthana  took  no  more  than  an  es- 
tate  for  life ;  for  w  hen  an  estate  for  life  is  expressly 
given,  no  greater  estate  shall  arise  by  implication  ;  sub- 
sequent words  of  contingency  enlarging  the  estate 
only,  where  no  express  estate  for  life  is  devised. 
Then,  as  to  children,  the  question  is,  whether  this  be 
a  limitation  to  them  in  fee  or  in  tail  ?  Had  there  been 
no  remainder  limited  over,  they  would  have  taken  a 
contingent  remainder  in  fee  :  but  there  being  a  limit- 
ation to  their  uncle,  it  is  impossible  they  should  die 
without  heirs  during  his  or  any  of  his  children's  life. 
The  doubt  arises  from  the  equivocal  words  in  default 
thereof;  whether  they  relate  to  Marthana's  dying  with- 
out children,  or  to  the  children's  dying  without  heirs. 
If  to  the  first,  the  case  will  then  amount  to  that  of  Lod- 
dington  v.  Kyme,  and  make  this  a  fee  with  a  double  as- 
pect; or,  as  it  is  called  in  that  case,  two  concurrent  con- 
tingencies, of  which  either  is  to  start,  according  as  it 
happens,  being  remainders  contemporary-,  and  not  ex- 

VOL.   II.  s 
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pectant  one  after  another.  But  then  both  will  be  con- 
tingent, as  well  that  to  the  children  of  Marthana,  as 
that  to  WilHam  ;  which  is  a  construction  never  made 
without  an  absolute  necessity,  as  there  was  in  Lod- 
dington  v.  Kyme,  where  the  words  were,  '^'^to  E.  Armyn 
for  life ;  and  in  case  he  have  any  issue  male,  then  to 
such  issue  male  and  his  heirs  for  ever ;  and  if  he  die 
without  issue  male,  then  over."  And  which  was  a  very 
singular  case.  And  here  is  no  such  necessity;  the 
words  in  default  thereof  taking  in  both  the  contin- 
gencies, as  well  that  of  Marthana's  dying  withont  child- 
ren, as  of  her  children  dying  without  heirs;  which 
brings  it  to  no  more  than  the  common  ordinary  limit- 
ations in  settlements,  which  take  in  all  the  contin- 
gencies that  can  happen.  And,  as  the  Court  never 
construes  a  limitation  into  an  executory  devise,  where 
it  may  take  effect  as  a  remainder,  because  the  former 
puts  the  inheritance  in  abeyance;  so,  neither  does  it 
construe  a  remainder  to  be  contingent,  where  it  can  be 
taken  for  vested,  because  the  latter  tends  to  support  the 
estate,  and  the  former  to  destroy  it,  by  putting  it  in  the 
power  of  the  particular  tenant  to  defeat  the  remain- 
der by  fine  or  feoffment,  which  would  have  been  the 
case  here,  by  this  forced  construction  of  the  defend- 
ant; since,  by  taking  this  for  a  contingent  re- 
mainder in  William,  it  would  have  been  in  Marthana's 
power  to  destroy  the  whole  before  the  birth  of  a  child. 

cont.  Rem.  55.  Mr.   Fcame  observes,  that  in   this  last  case  the 

word  thereof,  upon  which  the  construction  turned,  was 
equally  applicable  to  the  heirs  of  the  children,  as  to  the 

3  Wiis.  R.*244'.  children  themsclvcs :  and  the  heirs  being  the  last  ante- 
cedent, there  was  no  ground  for  excluding  the  refer- 
ence to  them  ;  which  reduced  the  case  to  that  of  a  devise 
to  one  and  his  heirs  ;  and  in  default  of  heirs,  then  to  a 
person  who  was  a  collateral  heir  of  the  first  devisee. 

But  no  estate        56.  Where  there  is  a  contingent  limitation  in  fee 

der  iiffec'can    absolutc,  uo  cstatc  limited  afterwards  can  be  vested. 

be  vested.  5<^_  rpj^^^^^  j^  ^^^  ^^gg  ^^  Loddington  v.  Kyme,  it 
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was  determined,  that  the  remainders  to  Thomas  Style  f/«'«',§30. 

•^         ]  Ld.  Raym. 

and  Sir  Thomas  Barnardiston  were  contingent,  because  208. 
the  preceding  limitation  to  the  issue  of  Evers  Armyn 
was  a  contino-ent  fee  ;  and  the  Court  took  the  distinc- 
tion,  that  where  the  mean  estates  are  for  life,  or  in  tail, 
the  last  remainder,  may,  if  it  be  to  a  person  in  esse, 
vest ;  but  that  no  remainder  after  a  limitation  in  fee 
can  be  vested. 

.  58.  In  all  cases  where  the  first  contingent  remainder 
is  in  fee,  or  where  there  are  concurrent  remainders,  if 
the  first  remainder  becomes  vested,  all  the  subsequent 
remainders  become  void :  for  then  they  become  re- 
mainders expectant  on  the  determination  of  an  estate  ^ 
in  fee-simple,  or  concurrent  remainders. 

59.  Thus,  in  a  case  cited  by  Mr.   Justice  Duller,  Keener.Dkk- 

.  .  .      -^  '    son,  3  Term 

where  the  devise  was  to  G.  Pinnock  for  life,  remainder  R-  495. 
to  her  first  and  other  sons  in  tail  general,  and  for  de- 
fault of  such  issue  male,  remainder  over :  and  it  was 
contended  at  the  bar,  that  the  word  male  might  be  re- 
jected. But  the  Court  said  they  could  not  doit:  but 
held  that  the  remainder  over  was  a  contingent  devise, 
only  on  the  event  of  there  never  being  a  son ;  and  if 
there  were  a  son  ever  born,  though  he  died,  the  re- 
mainder over  was  void.  In  that  case,  a  son  was  bora, 
who  died  during  the  life  of  G.  Pinnock,  on  the  birth  of 
whom  the  estate  vested  in  him,  and  the  limitation  over 
was  void. 

60.  It  seems  however  that  a  contingent  determinable  Unless  it  be  a 

_  .  .  „  .    ,  .,,  contingent  «Ie- 

ree,  devised  m  trust  tor  some  special  purpose,  will  not  terminable  fee. 
prevent  a  subsequent  limitation  to  a  person  in   esse 
from  being  vested. 

61.  Sir  W.   Dodwell  devised  all  his  estates  to  his  Traceyr. 

.  LethuHcr, 

daughter  for  life,  remainder  to  trustees  to  preserve,  &c.  3Atk.  774. 
remainder  to  her  first  and  other  sons  in  tail.     In  case  wd  Ken.  R. 
his  said  daughter  should  die  without  issue  of  her  body  '^'^' 
living  at  her  decease,  then  he  devised   his  estates  to 
trustees  and  their  heirs,  until  his  cousin.  Sir  H.  Nel- 
thorpe,  should  attain  his  age  of  twenty-one  years  ;  to 

s  2 
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whom  he  devised  all  his  estates,  after  he  attained  his 
age  of  twenty-one  years,  for  life,  remainder  to  his  first 
and  other  sons  in  tail  male  ;  in  default  of  such  issue,  or 
in  case  the  said  Sir  II.  N.  should  happen  to  die  before 
he  attained  his  age  of  twenty-one  years,  and  without 
issue,  then  to  S.  Lethulier  for  life,  &c. 

Lord  Hardwicke  held,  that  the  contingency  of  the 
daughter's  dying  without  issue,  living  at  her  death,  af- 
fected only  the  estate  limited  to  trustees,  until  Sir  H.  N. 
should  attain  twenty-one  ;  that  this  limitation  to  trustees 
was  not  an  absolute  fee,  as  was  contended,  but  a  (te* 
terminable  fee  ;  that  the  estate  limited  to  Sir  H.  N.  was 
only  contingent  until  he  attained  twenty-one  ;  that  this 
contingency  extended  to  none  of  the  subsequent  es- 
tates, and  therefore  the  remainders  over  to  persons  in 
esse  were  vested. 

62.  It  frequently  happens  that  estates  are  subject  to 
a  power  of  appointment  in  the  first  taker,  with  remain- 
ders over  in  default  of  such  appointment.  And  it  is 
now  settled  that  such  a  power  does  ¥iot  suspend  the 
effect  of  the  subsequent  limitations,  or  keep  them  in 
contingency. 

The  cases  on  this  subject  will  be  stated  in  Title 
XXXII.  Deed.  Ch.  XIII. 

63.  As  to  the  cases  wherein  a  condition  annexed  to 
a  preceding  estate  is,  or  is  not,  considered  as  a  condi- 
tion precedent,  to  give  effect  to  the  ulterior  limitations, 
such  cases  may  be  distinguished  into  three  classes  : — 
1.  Limitations  after  a  preceding  estate  which  is  made 
to  depend  on  a  contingency  that  never  takes  effect. 
3.  Limitations  over  upon  a  conditional  contingent  de- 
termination of  a  preceding  estate,  where  such  preced- 
ing estate  never  takes  effect  at  all.  3.  Limitations  over 
upon  the  determination  of  a  preceding  estate  by  a  con- 
tingency which,  though  such  preceding  estate  takes  ef- 
fect, never  happens. 

64.  The  cases  of  Napper  v.  Sanders,  and  Tracy  v. 
LethuHer,  appear  to  fall  under  the  first  class  in  this 
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distribution ;  in  which  it  was  held  that  the  contingency 
affected  only  that  estate  to  which  it  was  first  annexed, 
without  extending-  to  the  ulterior  limitations. 

65.  In  a  case  referred  by  the  Court  of  Chancery  to  p'^*^^°p  "• 
the  Court  of  King's  Bench,  the  facts  were: — T.  Hey  53.    ' 
devised  all  his  real  estates  to  trustees,  to  the  use  of  his 

son  Thomas  for  life,  remainder  to  the  first  and  other 
sons  of  Thomas  by  any  future  wife  in  tail  male,  re- 
mainder to  the  daughter  and  daughters  of  such  future 
wife  and  their  heirs,  as  tenants  in  common  ;  provided, 
that  if  his  son  should  marry  any  woman  related  to  hjg  . 
then  wife,  all  and  every  the  above  uses,  so  far  as  the 
same  related  to  the  issue  of  such  future  marriage,  should 
cease  and  be  void ;  and  the  said  trustees  should  stand 
seised  of  all  the  premises  to  the  use  of  the  children 
of  his  brother  John  Hey  and  their  heirs,  as  tenants  in 
common. 

Soon  after  the  death  of  Ihe  testator,  Thomas  Hey, 
the  son,  died  without  issue,  and  without  having  married 
ag-ain,  leaving  Thomas  Farrin  Hey  his  heir  at  law. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  children  of  John  Hey,  the  brother  of  the  tes- 
tator, had  taken  any  and  what  estate  in  the  case  that 
had  happened.^ 

The  Court  certified  their  opinion  that  the  children 
of  John  Hey,  the  testator's  brother,  took  estates  tail 
under  this  devise.  The  Court  must,  therefore,  have 
thought  that  the  contingency  of  the  sons  marrying 
again,  &c.  was  confined  to  the  estates  limited  to  his 
future  issue. 

66.  In  another  case  referred  by  the  Court  of  Chan-  Horton  ». 
eery  to  the  Court  of  King's  Bench,  the  facts  were  ; —  i  Term  r!  346. 
Edward  Bushby,  reciting  that  he  was  desirous  to  pro- 
vide for  his  sisters,  but  considering  that  his  sister  M.  S. 

was  already  well  provided  for,  during  the  fife  of  her 
husband,  devised  all  his  estates  in  the  city  of  Oxford, 
&c.  to  trustees,  in  trust  that  they  should,  during  the 
life  of  M.  S.,  pay  the  rents  and  profits  to  the  testators 
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sisters,  E.  B.  and  M.  B.,  their  heirs  and  assigns;  and 
from  and  after  the  decease  of  the  husband  of  M.  S  J 
in  case  M.  S.  should  be  then  living,  in  trust,  as  to  one 
third  part,  to  the  use  of  the  said  M.  S.  for  her  life  ; 
and  as  to  another  third  part,  to  his  sister  E.  B.  for  Hfe  ; 
and  as  to  the  remaining-  third  part,  to  his  sister  M.  B. 
for  life ;  with  several  remainders  to  their  first  and  other 
sons  in  tail  male,  remainder  to  their  daughters  as  te- 
nants in  common,  with  cross  remainders  between  their 
sisters;  remainder  over  to  J.  S.  Horton  in  tail,  with 
several  remainders  over. 

The  testator's  sister,  M.  S.,  died  in  the  lifetime  of 
her  husband;  and  the  principal  question  was,  whether 
the  condition  of  M.  S.'s  surviving  her  husband  was 
merely  confined  to  the  life  estate,  or  was  to  extend  to 
all  the  subsequent  hmitations. 

The  Court  certified  their  opinion  that  the  remainder 
to  J.  S.  Horton  was  good.  They,  therefore,  must  have 
held,  that  the  condition  of  the  married  sister's  surviving 
her  husband  did  not  extend  to  any  of  the  limitations 
subsequent  to  her  estate  for  life. 
Fcarne,  Rem.  67.  The  constructiou  in  these  cases,  as  to  the  re- 
^^'  striction  of  the  contingency  to  the  estate  first  hinged 

upon  it,  appears  to  depend  on  the  testator's  apparent 
intention  not  to  extend  it  farther  ;  for  wherever  there 
is  no  apparent  distinction  in  view,  in  this  respect,  be- 
tween such  estate  and  those  that  follow  it,  the  contin- 
gency^  it  seems,  will  equally  affect  the  whole  ulterior 
train  of  limitations. 

Davis «.  Nor-        gg    Thomas  Hooker  devised  lands  to  his  son  Wil- 
ton, 2  P.  Wins. 
3S0,  Ham,  and  the  heirs  of  his  body ;  and  if  his   said  son 

should  die  without  issue  of  his  body,  and  the  testator's 

wife,  Alice,  should  survive  his  son,  then  that  she  should 

enjoy  the  premises  for  her  life  ;  after  her  decease  they 

should  be  enjoyed  by  the  testator's  sister,  Mary  Strat- 

ton,  for  her  life;  after  her  decease,  (the  testator's  son 

William  being  dead  without  issue,  as  aforesaid,)  then 

the  testator  devised  the  premises  to  the  lessor  of  the 
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piaintiff.     The  testator's  wife  did  not  survive  his  son> 
but  died  before  him. 

Upon  a  question  whether  the  ulterior  devise  over 
had  not  failed  by  the  wife's  death  in  the  son's  lifetime, 
a  case  was  made  by  consent,  for  the  determination  of 
the  jud^e  (Reynolds)  who  tried  it,  whose  opinion  was, 
that  the  remainder  limited  by  the  will  was  conting-ent, 
depending-  on  the  death  of  the  son  without  issue  in  the 
lifetime  of  the  testator's  wife ;  and  as  that  contingency 
never  happened,  the  remainder  which  depended  thereon 
could  never  arise.  The  judge  appears  to  have  laid 
much  stress  on  the  words — "  The  testator's  son  being* 
then  dead  without  issue  as  aforesaid,"  annexed  to  the 
remainder  after  the  wife's  decease,  as  equivalent  to  a 
repetition  of  the  contingency  first  expressed  of  the  son's 
dying-  without  issue,  the  wife  then  living-. 

69.  Lands  were  devised  to  trustees,  upon  trust,  out  ^°^  ''•  ^^'P" 

n  r\r\i  ii  pard,  DougJS. 

or  the  rents,  to  pay  20/.  annually  to  the  testator's  daugh- 
ter for  Hfe ;  to  pay  the  residue  of  the  rents,  and  the 
whole,  after  her  decease,  to  her  husband  for  his  life. 
If  she  should  happen  to  survive  her  husband,  then  to 
stand  seised  of  all  the  lands,  upon  the  trusts  after  men- 
tioned, viz.  to  his  said  daughter  for  hfe,  then  to  her  son 
H.  and  the  heirs  of  his  body,  remainder  to  the  heirs  of 
the  body  o^  her  husband  by  her  ;  remainder  to  the  heirs 
of  her  body  by  any  other  husband;  remainder  to  her 
husband  and  his  heirs  for  ever. 

The  testator's  daughter  died  in  the  hfetime  of  her 
husband.  It  was  held  that  the  limitations  over  should 
not  take  effect ;  for  that  the  contingency  was  not  con-, 
fined  to  her  life  estate,  but  extended  to  all  the  subse- 
quent limitations  ;  the  Court  not  finding-  upon  the  whole 
will  sufficient  to  gather  a  different  intent,  so  as  to  war- 
rant them  in  supplying  the  omitted  wo/ds. 

70.  Mr.  Fearne  observes,  that  in  this  case  the  con-  p.^ag. 
tingency  itself  was  expressly,  by  the  words  of  the  will, 
extended  to,  and  equally  connected  with,   all  the  sub- 
sequent hmitations;  for  the  trustees  were,  in  that  event, 

to  stand  seised  of  the  lands  to  the  several  uses,  intents. 
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aird  purposes  in  the  will  after  mentioned ;  which  uses 
included  as  well  the  limitations  to  the  wife  for  life,  as 
those  following  it ;  so  that  there  was  no  particular  con- 
nexion of  the  condition  with  her  estate  mor'e  than  with 
any  of  the  rest. 

71.  With  respect  to  limitations  over  upon  a  condi- 
tional determination  of  a  preceding  estate^,  where  such 

scatterwood  preceding  estate  never  takes  effect  at  all. — The  first 
1 8^1^229  ^^^^  ^^^  upon  a  devise  to  trustees  for  eleven  years,  re- 
mainder to  the  first  and  other  sons  of  A.  successively  in 
tail  male,  provided  they  should  take  the  testator's  sir- 
name.  In  case  they  or  their  heirs  should  refuse  to  take 
the  testator's  sirnarae,  or  die  without  issue,  then  he  de- 
vised his  land  to  the  first  son  of  B.  in  tail  male,  pro- 
vided he  took  his  sirname  :  if  he  refused,  or  died  with- 
out issue,  then  to  the  right  heirs  of  the  devisor. 

A.  died  without  having  had  any  son;  B.  had  a  son  at 
the  time  of  the  devise.  The  Court  did  not  agree  as  to 
the  validity  of  the  devise  to  the  first  son,  after  a  term 
of  years,  without  any  preceding  freehold  to  support  it; 
but  resolved  that  the  subsequent  Hmitation  to  the  first 
son  of  B.,  who  was  then  in  esse  and  capable,  took  ef- 
fect ;  that  the  preceding  limitation  to  the  first  son  of  A., 
or  the  condition  thereto  annexed,  did  not  operate  as  a 
precedent  condition,  which  must  happen,  to  eive  effect 
to  the  subsequent  limitation  to  the  son  of  B.,  but  was 
only  a  precedent  estate,  attended  with  such  a  limit- 
ation, 

72.  Lord  Hardwicke  was  of  the  same  opinion ;  and 
2  Vcs  .422.  has  said, — "  I  know  no  case  of  a  remainder  or  con- 
ditional limitation  over  of  a  real  estate,  whether  by 
way  of  particular  estate,  so  as  to  leave  a  proper  re- 
mainder, or  to  defeat  an  absolute  fee  before,  by  a  con- 
ditional limitation  :  but  if  the  precedent  limitation,  by 
what  means  soever,  is  out  of  the  case,  the  subsequent 
limitation  takes  place." 

73  As  most  of  the  cases  which  occur  on  this  point 
are  cases  where  the  whjgfle  fee  was  first  limited  ;  the 
further  consideration   oi  them   will  be  postponed   to 
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Executory  Devises  j  only  observing  in  this  place,  tha4  Tit.ss.c.  17. 
if  such  a  conditional  limitation  is  not  defeated  by  the 
fallino-  of  the  preceding  estate,  in  those  cases  wherein 
the  whole  estate  is  first  limited,  a  fortiori  it  should  not 
be  defeated  in  the  cases  where  the  whole  fee  is  not  at 
first  hmited ;  but  the  remainder,  though  conditional, 
includes  the  residue  of  the  estate,  not  before  otherwise^ 
disposed  of. 

74.  As  to  cases  of  the  third  class,  it  may  be  obsened, 
that  although  where  a  remainder  is  limited  to  take  ef- 
fect on  a  condition  annexed  to  a  preceding  estate,  and 
that  preceding  estate  fails,  it  appears  that  the  remain- 
der shall  nevertheless  take  place ;  yet  where  such  pre- 
ceding particular  estate  takes  place,  and  the  condition 
is  not  performed,  the  remainder,  it  has  been  held,  will 
not  take  effect  at  the  expiration  of  such  preceding  es- 
tate, unless  in  those  cases  where  the  apparent  general  Fearne,  362. 
intention  of  the  testator  calls  for  it. 

75.  It  sometimes  happens  that  a  remainder  is  Hmited  Adverbs  of 
in  words  which  seem  to  import  a  contingency,  although  J,'^g  J*^^eriod 
in  fact  they  mean  no  more  than  would  have  been  im-  yhenaremaia- 

•^  der  IS  to  vest 

plied  without  them ;  or  do  not  amount  to  a  condition  "» interest, 
precedent,  but  only  denote  the  time  when  the  remain- 
der is  to  vest  in  possession. 

76.  T.  Boraston  devised  lands  to  A.  and  B.  for  eight  Boraston's 
years,  remainder  to  his   executors  until  such  time  as  J^^'  ^  ^^p* 
Hugh  Boraston  should  accomplish  his  full  age  of  twenty- 
one  years  ;  and  when  the  said  Hugh  should  come  to 

his  ag'C  of  twenty-one  years,  then  the  testator  declared 
his  will  to  be,  that  he  should  enjoy  the  same  to  him  and 
his  heirs  for  ever.  Hugh  Boraston  died  under  twenty- 
one.  It  was  contended  that  the  remainder  did  not  vest 
in  him,  because  he  did  not  live  to  attain  the  age  of 
twenty-one  ;  for  as  he  was  not  to  have  it  until  twenty- 
one,  it  was  contingent  on  that  event ;  it  being  uncer- 
tain whether  he  ever  would  attain  that  age.  But  it  was 
resolved  that  the  case  was  no  other  in  effect  than  a 
devise  of  lands  by  a  person  to  execujors,  until  his  son 
2  ' 
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attained  the  age  of  twenty-one  years^  remainder  to  \m 
son  in  fee ;  and  that  the  adverbs  of  time  ivhen  and 
then  did  not  make  any  thing  necessary  to  precede  the 
settling  of  the  remainder;  any  more  than  in  the  com- 
mon case  of  a  lease  for  life  or  years,  and  after  the  de- 
cease of  the  lessee,  or  the  end  of  the  term,  remainder 
to  another;  in  which  case  the  remainder  vests  presently. 
For  when  these  adverbs  refer  to  a  thing  which  must 
of  necessity  happen,  they  make  no  contingency  ;  for 
it  is  certain  that  every  man  must  die,  and  every  term 
will  end ;  so  that  these  adverbs  when  and  then  are  de- 
-  monstrations  of  the  time  when  the  remainder  shall 
1  p.Wms.  270.  take   effect   in   possession,    not  when    the   remainder 

Fearne,  368.         in  . 

shall  vest. 

Hoicroft's  77.  A.  having  two  sons,  B.  and  C,  levied  a  fine  to 

486.'       '       the  use  of  himself  for  life,  remainder  to  B.  his  eldest 

son  for  life,  after  to  the  first  son  of  the  body  of  B.  and 

his  heirs  male,  and  so  to  four  sons  successively  in  tail; 

and  if  it  fortune  the  said  fourth  son  to  die  without  issue 

male,  then  to  remain  to  C.     A.  died ;  B.  died  without 

issue    male,    leaving  a  daughter.     Adjudged  that  the 

use  vested  in  C,  though  B.  had  no  issue  male;  and  that 

B.'s  having  issue  male  was  no  condition  precedent. 

Webb r. Her-        78.  Dcvisc  to  A.  for  life,  then  to  B.  in  tail,  "and  if 

ring,  Cro.  Jac.  ,  ,  ,  •  i  o      i  t  a  i 

416.  my  three  daughters  or  either  or  them  overhve  A.  and 

B.,  then  they  to  have  it;  and  after  them  I  give  it  to 
J.  W.,  &c."  B.  died,  and  two  of  the  daughters  died, 
living  A.  Then  A.  died.  The  question  was,  if  this 
was  a  contingent  estate ;  and  if  so,  whether  the  con- 
tingency were  performed  by  two  of  the  daughters 
dying  in  the  lifetime  of  B.  Resolved,  that  it  was  not 
a  contingent  limitation,  but  only  an  expression  when 
the  remainder  should  commence,  that  is,  take  effect 
in  possession. 
Fortescue  v.  79;  Walter  Thomas  having  four  children,  devised  in 
Poiiex'. 479.  these  words: — "  The  house  wherein  John  Taylor 
dwelleth  I  give  to  my  son  John.  Item,  1  bequeath  to 
my  daughter  Grace  that  part  and  interest  that  I  have 
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in  the  house  at  Palace  Gate.  Item,  I  give  to  my 
daug-hter  EHzabeth  that  garden,  &c.  Item,  1  g-ive  to 
my  son  William  all  the  houses  which  I  have  in  St.  Mar- 
tin's Lane.  Itein,  my  will  is,  that  when  either  of  my 
forementioned  children  shall  depart  out  of  this  life,  that 
then  the  houses,  lands,  goods,  and  whatsoever  I  have 
now  given  them,  shall  be  equally  divided  betwixt  them 
that  are  living." 

The  eldest  son  died.  It  was  contended  that  this 
limitation  over  to  the  children  then  living  was  a  con- 
tingent remainder  to  the  survivors,  depending  on  the 
particular  estates  for  hfe  to  the  children ;  that  the  eldest 
son's  estate  for  life  in  the  house  devised  to  him  was 
merged  in  the  fee  which  descended  to  him  on  his  father's 
decease ;  and  consequently  the  contingent  remainder  to 
the  survivors  in  this  house  was  thereby  destroyed.  On 
the  other  hand  it  was  insisted,  and  so  adjudged  by  the 
Court,  that  this  was  not  a  contingent,  but  a  vested  re- 
mainder ;  that  every  child  took  a  particular  estate  in  his  Anon.  2Vent. 
or  her  house,  for  life,  with  a  vested  remainder  to  the 
others,  for  their  lives. 

80.  A  man  devised  certain  lands  to  his  wife,  till  his  Mansfield  v. 
son  and  heir  should  attain  his  age  of  twenty-one  years.  Eq.^95.' 
When  his  son  should  attain  that  age,   then  to  his  son 

and  his  heirs.  The  son  died  at  the  age  of  thirteen 
years.  It  was  held  by  Lord  Harcourt,  that  the  remain- 
der vested  presently  in  the  son  upon  the  testator's  death; 
and  was  not  to  expect  till  the  contingency  of  his  at- 
taining twenty-one;  for  in  that  case  it  never  would 
have  vested. 

81.  A  person  devised  all  his  estates  to  trustees,  in  Goodtitie». 
trust  to  lay  out  the  rents  and  profits  in  the  maintenance  i  Birrf'228. 
and  education  of  the  two  sons  of  his  sister,  during  their 
minorities ;  and  when  and  as  they  should  respectively 

attain  their  ages  of  twenty-one  years,  then  to  the  use 

and  behoof  of  the  said  sons  of  his  sister,  and  their  heirs. 

Lord  Mansfield  said  the  question  was,  whether  the 

estate  vested  immediately  in  the  two  nephew  s,  upon  the 


TitU  XVI.  Remainder.  Ch.  I.  §  82. 

death  of  the  testator;  or  remained  in  contingency  tiD 
their  respective  coming"  of  age.  He  said  he  would  lay 
down  a  rule  or  two^  previous  to  his  giving  his  parti- 
cular opinion  on  the  case.  1.  Whenever  the  whc4e 
property  is  devised,  with  a  particular  interest  given  out 
©f  it,  it  operates  by  way  of  exception  out  of  the  absolute 

8  Rep.  95  b.  property.  2.  Where  an  absolute  property  is  given, 
and  a  particular  interest  is  given  in  the  mean  time ;  as, 
until  the  devisee  shall  come  of  age,  &c.  then  to  him, 
&c. ;  the  rule  is,  that  that  shall  not  operate  as  a  con- 
dition precedent,  but  as  a  description  of  the  time  wlien 
the  remainder-man  is  to  take  in  possession.  To  this 
purpose  was  Boraston's  case,  where  this  doctrine  was 

•^nte,  §  76.  fuHy  laid  dowu  and  explained.  Upon  the  whole  he  held 
that  the  nephews  took  an  immediate  gift,  with  a  trust 
to  be  executed  for  their  benefit,  during  their  minority. 

Doe  t..  Lea,  82.  M.  Lea  devised  copyhold  estates  to  T.  Lea  and 

ermR.  41.  g  Johnson,  their  heirs  and  assigns,  to  hold  to  them  and 
their  heirs  until  M.  Lea,  second  son  of  his  nephew 
Thomas,  then  an  infant,  should  attain  the  age  of 
twenty-four  years  ;  on  condition  that  he  should,  out  of 
the  rents  and  profits,  keep  the  buildings  in  repair. 
Item,  he  devised  to  M.  Lea  his  great  nephew,  and  to 
his  heirs  and  assigns  for  ever,  when  and  so  soon  as  he 
should,  attain  his  age  of  twenty-four  years,  the  pre- 
mises in  question  ;  and  directed  the  trustees  to  sur* 
render  the  premises  accordingly.  M.  Lea  attained  the 
age  of  twenty-one  :  but  died  under  twenty-four  intes- 
tate, and  without  issue.  It  was  contended  that  the 
words  zohen  and  so  soon  operated  as  a  condition  pre- 
cedent to  M.  Lea's  taking  any  interest  under  the  devise ; 
and  the  event  of  his  attaining  the  age  of  twenty-four, 
not  having  happened,  the  condition  was  defeated ;  con-' 
sequenly  this  heir  at  law  could  take  nothing;  these 
words  having  the  same  meaning  as  ifM.  Lea  shall  at- 
tain the  age  of  twenty-four.  And  it  was  expressly  de- 
termined to  raise  a  condition  precedent  in  the  case  of 
Brownswords  v.  Eklwards. 


Tit.  38.  c.  20. 
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Lofd  Kenyon  observed,  that  the  word^  irt  BroWn- 
swords  V.  Edwards  were  very  different  from  the  pre- 
sent ;  there  it  was,  if  he  should  attain  the  age  0/ twenty- 
one.  But  the  words  in  this  case  only  denoted  the  time 
when  the  beneficial  interest  was  to  accrue.  He  cited 
Boraston's  case,  and  Goodtitle  and  Whitby  ;  and  con- 
cluded that  the  words  in  this  case  could  not  operate  as 
a  condition  precedent,  but  as  giving  an  absolute  in- 
terest in  fee,  and  denoting  the  time  when  the  remain- 
der was  to  take  etTect  in  possession ;  and  therefore  that 
the  estate  descended  to  the  heir  at  law  of  M.  Lea. 

83.  There   are  some  cases  where  the  contingency  a  contingeney 

,.,  'I'-ivi  -ii    sometimes 

upon  which   an  estate  is  limited  has  been  considered  considered  «• 
as  a  condition  precedent ;  so  that  the  estate  becomes  ^queuu"  '^^ 
vested  immediately,  subject  to  be  defeated  by  the  con- 
dition, when  it  happens. 

84.  John   Hammond   surrendered   the    premises  in  Edwards  p. 
question  to  the  use  of  himself  for  life ;  after  his  decease  fromTbTRe- 
to   the  use  of  John  Hammond  the  younger,  and  his  pu^l  n.  rJsi?. 
heirs  and  assigns  for  ever,  if  it  should  happen  that  the 
aforesaid  John  Hammond  the  younger  should  live  until 

he  attained  the  age  of  twenty-one  years ;  provided  al- 
ways, and  under  the  condition  nevertheless,  that  if  it 
should  happen  that  the  aforesaid  J.  H.  the  younger 
should  die  before  he  attain  the  age  of  twenty-one  years, 
then  to  remain  to  the  use  of  the  surrenderor  and  his 
heirs. 

Resolved,  that  this  wa.s  a  condition  subsequent; 
and  that  the  estate  vested  immediately  in  J.  H.,  sub- 
ject to  be  divested  if  he  died  under  the  age  of  twenty- 
one  years. 

85.  A  testator  devised  all  his  real  estate  to  E.  D.  Bromfieidr. 
and  J.  R.  for  their  lives  successively ;  and  after  the  idem.  ^^' 
decease  of  the  longer  liver  of  them,  to  J.   D.   Brom-  u^E^t^Ji"' 
field,  if  he  hved  to  attain  the  age  of  twenty-one  years : 

but  in  case  he  died  before  he  attained  that  age,  and  his 
brother  Charles  Bromfield  should  survive  him,  in  that 
case  he  gave  his  real  estate  to  Charles  Bromfield  his 
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brother^  if  he  lived  to  attain  the  age  of  twenty-one 
years^  but  not  otherwise ;  but  in  case  both  the  above-^ 
mentioned  boys  died  before  either  of  them  attained  the 
age  of  twenty-one  years,  then  over.  E.  D.  and  J.  R. 
died  while  J.  D.  Bromfield  was  under  the  age  of  twenty- 
one  years. 

The  cause  coming  on  at  the  Rolls,  his  Honour 
ordered  a  case  to  be  made  for  the  opinion  of  the 
Judges  of  the  Common  Pleas,  upon  the  question  whether 
Mr.  Bromfield,  in  the  events  which  had  happened,  took 
any  and  what  estate  or  interest  in  the  freehold  or  copy- 
hold estates  of  the  testator. 
videTit.38.  The   Judges  certified  that  Mr.   Bromfield  took   a 

^'  ^^'  vested  estate  in  fee  simple  in  the  freehold  and  copy- 

hold landsj  determinable  on  the  event  of  his  dying 
under  twenty-one. 

The  Master  of  the  Rolls  decreed  in   conformity  to 

this  certificate.     On  an  appeal  to  Lord  Erskine,  the  de- 

Printed  cases    cree   was   affirmed  by  him  ;    and   afterwards    by   the 

House  of  Lords. 
Doev.Noweii,       86.  A  tcstatrix  devised  all  her  freehold  estates  to  her 
iilJd^ir  Doe   nephew  and  heir  at  law,  for  his  life;  and  on  his  decease, 
5  Dow.  202.      ff  iq  and  amongst  his  children  lawfully  begotten,  equally 
at  the  age  of  twenty-one,  and  their  heirs  as  tenants  in 
common :  but  if  only  one  child  shall  live  to  attain  such 
age,  to  him  or  her,  and  his  or  her  heirs,  at  his  or  her 
age  of  twenty-one.     And  in  case  my  said  nephew  shall 
die  without  lawful  issue,  or  such  lawful  issue  shall  die 
before  twenty-one,"  then  over.      It  was  held  by  the 
Court  of  King's  Bench,  and  by  the  House  of  Lords, 
that  the  children  of  the  nephew  took  a  vested  remain- 
der, (a) 

(a)  A  remainder  will  not  be  construed  to  be  contingent,  where  it 
can  be  deemed  vested,  Doe  v.  Perryn,  3  T.  R.  494.  Driver  v.  Frank, 
3  M.  and  S.  25.  6  Price  41.  And  a  vested  remainder  will  not  be 
divested,  unless  there  be  a  special  provision,  or  a  clear  intention  to  be 
collected  from  the  language  of  the  instrument.  Driver  r.  Frank,  supra. 
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CHAP.  11. 


Event  upon  which  a   Contingent  Remainder  may  he 

Limited. 


2.  It  must  be  a  legal  Act. 

4.  And  Potentia   Propin- 
qua. 

9.  Not  repugnant  to  any 
Rule  of  Laze. 
10.  Nor  contrariant  to  it- 
self. 


Sect.  16.  /<  must  not  operate  to 
abridge  the  particu- 
lar Estate. 

29.  Conditianal  Limita- 
tions. 

35.  Estates  may  be  en- 
larged on  Condition. 


Section  I. 

The  uncertainty  of  the  event  on  which  a  remainder  is 
limited  is  in  some  cases  the  circumstance  which  makes 
it  contingent.  But  a  limitation^,  intended  as  a  contin- 
gent remainder^  may  fail  of  taking  effect  on  account 
of  the  following  circumstances  respecting  the  contin- 
gency upon  which  it  is  limited  to  take  effect. 

2.  First,  the  contingent  event  must  be  a  legal,  and  H^^J^^  * 
not  an  illegal  act ;  for  Lord  Coke  says,—"  The  law  2  Rep.  5i  b. 
will  never  adjudge  a  grant  good  by  reason  of  a  pos- 
sibility or  expectation  of  a  thing  which  is  against  law  ; 

for  it  is  potentia  remotissima  et  vana,  which  by  intend- 
ment of  law  nunquajn  venit  in  actum." 

3.  Hence  it  has  been  determined,  that  a  limitation  to  ^^J^j"  Cn 
a  bastard  is  void.     Thus,  where  a  man  made  a  feoff-  ^Uz.  soa. 
ment  to  the   use  of  himself  for  life,  remainder  to  the 

use  of  such  issue  of  the  body  of  Margaret  Lloyd  as 
should  by  common  supposition  be  adjudged  to  be  be- 
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And  potentia 
propinqua. 

1  Inst.  25  b. 
184  a. 

2  Rep.  51  a. 


I  Inst.  264  a. 


2  Rep.  51b. 


Fearne  378. 


1  Inst.  25  b. 
l«4a. 

Rem.  378. 
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gotten  by  the  feoffor,  whether  legitimate  or  illegitimate. 
Resolved,  that  the  remainder  was  void,  because  the  law 
doth  not  favour  such  a  generation, 

4.  Secondly,  the  possibility  upon  which  a  remainder 
is  to  depend  must  be  a  common  possibility,  or  potentia 
propinqua  ;  as  death,  or  death  without  issue,  or  covert- 
ure ;  for  potentia  est  duplex,  remota  et  propinqua. 
Hence  it  has  been  determined,  that  a  remainder  to  a 
corporation,  which  is  not  in  being  at  the  time  of  the 
limitation,  is  void,  although  such  be  erected  after,  dur- 
ing the  particular  estate  ;  for  at  the  time  of  the  limita- 
tion it  was  potentia  remota. 

5.  It  is  different  if  during  the  vacation  of  the 
mayoralty  of  D.  a  lease  for  life  be  made,  remainder 
to  the  mayor  and  commonalty  of  D.  The  remainder 
is  good,  if  there  be  a  mayor  of  D.  elected  during  the 
estate  for  life. 

6.  It  is  laid  down  in  Cholmeliey's  case,  that  if  a  lease 
be  made  for  life,  remainder  to  the  right  heirs  of  J,  S., 
this  is  good;  for  by  common  possibility  J.  S,  may  die 
during  the  life  of  the  tenant  for  life.  But  if  at  the 
time  of  the  limitation  of  the  remainder  there  be  no  such 
person  as  J.  S.,  but  during  the  hfe  of  the  tenant  for 
life  J.  S.  be  born  and  die,  his  heir  shall  at  no  time  take, 
because  the  possibihty  on  which  the  remainder  is  to 
take  effect  is  too  remote ;  for  it  amounts  to  the  con- 
currence of  two  several  contingencies,  not  independent 
and  collateral,  but  the  one  requiring  the  previous  exist- 
ence of  the  other,  and  yet  not  necessarily  arising  out  of 
it;  riz.  first,  that  such  a  person  as  J.  S.  should  be  born, 
which  is  very  uncertain ;  and,  secondly,  that  he  should 
also  die  during  the  particular  estate,  which  is  another 
uncertainty  grafted  upon  the  former.  This  is  called  a 
possibility  upon  a  possibility,  which.  Lord  Coke  says,  is 
never  admitted  by  intendment  of  law.  ^ 

7.  Upon  the  same  ground,  says  Mr.  Fearne,  arises 
the  distinction  between  a  remainder  limited  by  a  general 
description,  and  one  limited  by  a  particular  name  to  a 
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person  not  in  esse.  In  the  first  case  the  remainder  h 
good,  as  a  limitation  to  the  right  heirs  of  J.  D.  who  is 
alive;  or  primogenito  jilio  of  B.  who  has  no  son  then 
born :  but  in  the  other  case  the  remainder  is  void ;  as  if 
it  be  limited  to  G.  son  of  D. ;  in  that  case,  if  D.  hath 
not  a  son  named  G.  at  the  time  of  the  limitation,  the  law 
will  not  expect  he  should  afterwards  have  a  son  so 
named;  because  it  amounts  to  a  possibility  upon  a 
possibihty;  viz.  first,  that  he  should  have  a  son;  and, 
secondly,  that  such  son  should  be  named  G. 

8.  A  case  is  cited  from  the  year  book  10  Edw.  3    2  Rep.  5i  b. 
in  Cholmeley's  case,  where,  upon  a  fine  levied  to  R., 

he  granted  and  rendered  the  tenements  to  one  J.  and 
Florence  his  wife3  for  their  lives,  remainder  to  G.  son 
of  J.  in  tail,  remainder  to  the  right  heirs  of  J. ;  and  in 
truth  at  the  time  of  the  fine  levied  J.  had  not  any  son 
named  G.,  but  afterwards  he  had  a  son  named  G., 
and  died. 

In  a  praecipe  against  Florence,  it  was  adjudged  that 
G.  should  not  take  the  remainder  in  tail,  because  he  was 
not  born  at  the  time  of  the  fine  levied,  but  long  after ; 
wherefore  another,  who  was  right  heir  to  J.,  by  judg- 
ment of  the  Court,  was  received. 

This  determination  was  founded  on  the  principle  that 
the  law  would  not  expect  that  J.  and  F.  should  have  a 
son  so  named,  because  it  amounted  to  a  possibility  upon 
a  possibility;  first,  that  he  should  have  a  son;  and, 
secondly,  that  such  son  should  be  named  G. 

9.  It  has  been  held  that  a  condition  or  limitation  ^'"^  repugnaot 

to  any  rule  of 

must  determine  or  avoid  the  whole  of  the  estate  to  law 
which  it  is  annexed ;  and  not  determine  it  in  part  only, 
and  leave  it  good  for  the  residue.  Upon  this  principle 
it  has  been  adjudged,  that  a  proviso  to  make  the  estate  6Rep.  40b. 
of  a  tenant  in  tail  cease  during  his  life,  was  void.  For 
although  the  whole  estate  may  be  determined  by  a  con- 
dition, yet  part  of  it  only,  viz.  during  the  life  of  the 
tenant  in  tail,  shall  not;  in  which  case  the  provbo  is  4Burr.R.i9il» 

VOL.  II.  T 
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Nor  contrari- 
ant  in  itself. 


Jermyn  «. 
Arscot, 
1  Rep.  85  a. 


Cholmley 
V.  Humble, 
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ineffectual,  on    account  of  its   repugnancy  to  a   rule 
of  law. 

10.  A  condition  may  also  be  contrariant  in  itself;  as 
in  the  case  of  a  proviso  for  determining-  an  estate  tail, 
as  if  tenant  in  tail  were  dead.  This  had  been  held  a 
contrariant  proviso,  and  void  on  that  account ;  because 
the  death  of  a  tenant  in  tail  does  not  determine  the 
estate  tail,  but  his  death  without  issue ;  consequently, 
to  say  that  the  estate  shall  determine  as  if  he  were  dead, 
amounts  to  saying  that  it  shall  determine  as  it  would  do 
upon  an  event,  viz.  the  death  of  the  tenant  in  tail, 
which  event  might  not  determine  it ;  therefore  such  a 
proviso  is  contradictory,  and  absurd  in  itself. 

11.  Thomas  Gary  devised  to  Peter  Gary  and  the 
heirs  male  of  his  body,  remainder  in  the  same  manner 
to  his  other  sons ;  with  a  proviso,  that  if  the  said  Peter 
Gary,  or  any  of  his  other  sons,  or  any  of  the  heirs  male 
of  their  bodies,  should  attempt  or  endeavour  to  sell> 
bargain,  discontinue,  &c.j  the  estate  of  such  person  so 
attempting  should  cease  and  determine,  as  if  such 
person  were  naturally  dead. 

It  was  held,  that  this  proviso  was  void,  being  against 
law,  repugnant,  and  contradictory.  Against  law,  be- 
cause the  whole  estate  ought  to  be  defeated ;  repugnant, 
because  an  estate  tail  cannot  be  made  to  cease  as  if  the 
tenant  in  tail  was  dead ;  for  the  death  of  a  tenant  in  tail 
does  not  determine  an  estate  tail,  but  his  death  without 
issue. 

12.  Sir  R.  Gholmley,  by  a  conveyance  to  uses, 
limited  his  estate  to  the  use  of  F.  Cholmley  for  life, 
remainder  to  the  use  of  H.  Gholmley  and  the  heirs 
male  of  his  body,  remainder  over ;  with  a  proviso,  that 
if  the  said  Henry,  or  any  of  the  heirs  male  of  his  body, 
should  attempt  or  make  any  feoffment,  his  estate  should 
cease  as  if  he  were  dead.  The  proviso  was  held  to  be 
illegal  and  void. 

13.  S.  Corbet  covenanted  to  stand  seised  to  the  use 
1 
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of  himself  for  life,  remainder  to  his  eldest  son  Rowland 
and  the  heirs  of  his  body ;  with  a  proviso,  that  if  the 
said  Rowland,  or  any  of  the  heirs  male  of  his  body, 
siiould  be  resolved  and  determined,  or  advisedly  should 
attempt  or  procure  any  act  or  thing-  concerning-  any 
alienation  of  the  said  premises,  by  which  any  estate  tail 
thereof  should  be  barred,  that  the  estate  to  him  limited 
should  cease,  only  in  respect  to  such  person  so  attempt- 
ing to  ahen,  in  the  same  manner  as  if  such  person  was 
naturally  dead. 

After  the  death  of  S.  Corbet,  his  son  Rowland 
entered,  and  suffered  a  common  recovery;  and  the 
person  in  remainder  having  entered,  on  the  breach  of 
the  proviso,  it  was  determined  that  the  proviso  was 
repugnant,  impossible,  and  against  law ;  for  the  death 
of  a  tenant  in  tail  is  not  a  determination  of  the  estate 
tail,  but  his  death  without  issue. 

14.  So,  where  a  proviso  similar  to  that  in  the  last  MiiJmay'g 

.  .  case, 

case  was  inserted  in  a  deed,  '"  it  was  resolved  that  it  was  e  Rcp.40. 
impossible  and  repugnant  that  an  estate  tail  should  cease 
as  if  the  tenant  in  tail  was  dead,  (had  he  issue  or  not,) 
for  an  estate  tail  cannot  cease  so  long  as  successive 
heirs  continue.  But  here  his  intent  was  to  continue 
the  estate  tail,  and  to  cease  it  in  respect  of  the  party 
offending  only,  and  not  as  to  any  other,  which  was  im- 
possible, repugnant,  and  against  law ;  for  every  limita- 
tion or  condition  ought  to  defeat  the  whole  estate,  and 
not  to  defeat  part  of  the  estate,  and  leave  part  not  Tit.  i3.  c.i. 
defeated ;  and  it  could  not  make  an  estate  to  cease 
quoad  unam  personam,  and  not  quoad  alteram. 

15.  So  where  a  person  devised  his  estate  to  H.  K.  c?o.  JaTeg?!* 
and  the   heirs   male  of  his  body,  until  such  tinve  as  the 

said  H.  K  or  any  issue  male  of  his  body  should  ef- 
fectually and  expressly  assent,  conclude,  do,  or  go  about 
to  do,  or  make  any  act  or  acts  to  alter,  discontinue,  or 
change  his  estate  tail. 

H.  K.  joined  with  his  son  in  levying  a  jine  of  the 
estate.     The  Court  resolved — "  That  this  was  a  per- 
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petuity  in  our  law  books,  and  repugnant  to  the  Iaw> 
and  not  allowable ;  for  he  may  not  determine  an  estate 
tail  by  such  a  limitation.  Nor  can  he  g^ive  title  to  another 
to  enter^  who  is  a  stranger;  for  by  the  fine  there  was  a 
discontinuance  of  the  remainder,  and  a  divesting  thereof, 
so  as  he  could  not  enter ;  for  it  was  no  limitation  to  enter, 
but  after  the  effectual  going-  about,  and  it  was  not  ef- 
fectual until  the  act  was  done ;  and  when  the  act  was 
done,  the  remainder  was  discontinued,  and  then  he 
could  not  enter.  Also  they  held  these  were  uncertain, 
ambiguous,  and  inadequate  words,  to  make  the  limita- 
tion of  an  inheritance  by  the  determination  thereof, 
and  therefore  void  and  repugnant  to  law,  and  the  law 
would  never  give  allowance  to  it ;  wherefore  they  held 
that  the  case  was  all  one  with  the  reasons  in  the  cases 
of  Sir  A.  Mildmay,  Corbet,  &c." 

16.  The  event  or  contingency  on  which  a  remainder 
is  limited  must  not  operate  so  as  to  abridge,  defeat,  or 
determine  the  particular  estate.  This  rule  follows  of 
necessity  from  the  nature  of  a  remainder,  as  exhibited 
in  the  definition  of  it  by  Lord  Coke ;  so  that  it  is  of  the 
essence  of  a  remainder  that  it  should  wait  for,  and  only 
take  effect  in  possession,  on  the  natural  expiration  or 
determination  of  the  first  estate. 

17.  This  rule  also  follows  as  a  consequence  of  the 
rule  already  stated,  that  no  one  shall  take  advantage 
of  a  condition  but  the  party  from  whom  the  condition 
moves,  that  is,  the  grantor  and  his  heirs  :  for  if  he  or 
his  heirs  take  advantage  of  a  condition,  by  entry  or 
claim,  the  livery  made  upon  the  creation  of  the  estate 
is  defeated,  and  of  course  every  estate  then  created 
is  thereby  annulled  and  gone.  But  the  remainder 
ought  to  vest  at  the  instant  of  the  expiration  of  the 
preceding  estate,  and  remainders  are  defeated  by  the 
entry  of  the  grantor;  therefore  such  remainder  is  void. 
It  follows  that  a  remainder  properly  so  called  cannot  be 
limited  to  take  effect  upon  a  condition,  which  is  to  de- 
feat the  particular  estate ;  whether  such  condition  be 
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repugnant  to  the  nature  of  the  estate  to  which  it  is 
annexed,  or  not. 

18.  If  therefore  a  lease  for  hfe  be  made,  upon  con-  Piowd.29. 

J  •  •  1  •  /•  11  r»/^ »         t  ^  Leon. )  6. 

oition  that  if  a  stranger  pay  to  the  lessor  dOL,  then 
immediately  the  land  shall  remain  to  the  same  stranger; 
this  remainder  is  void,  for  the  tenant  for  life  ought  to 
have  it  during  his  hfe ;  and  if  so,  during  that  time  the 
stranger  cannot  have  it,  for  he  can  take  no  advantage 
of  the  condition,  but  only  the  grantor  or  his  heirs^. 
Had  it  been  limited  that  if  a  stranger  pay  to  the  lessor 
201.,  then  after  the  death  of  the  tenant  for  life  it  should 
remain  to  that  stranger,  it  would  have  been  a  good 
remainder. 

19.  The  distinction  between  the  two  cases  is  this. 
In  the  latter  the  remainder  is  not  to  vest  in  possession 
till  after  the  determination  of  the  estate  for  life,  when 
it  may  vest  of  course.     In  the  former  it  is  Hmited  to 

I  take  effect  in  possession  on  the  performance  of  a  con- 
dition,  which   is   to   defeat  the   estate  for  life ;    and 
not  to  wait  till  the  particular   estate   be   determined, 
by  means   consistent  with  the  nature  of  its  original 
determination. 
20.  If  a  lease  be  made  to  two,  the  remainder  over  Piowd.  24. 
in  fee,  after  the  death  of  the  first  of  them,  this  re- 
mainder is  void ;  because,  as  the  survivor  must  have 
the  lands  for  life,  by  the  nature  of  the  first  estate,  the 
limitation  over  after  the  death  of  the  first  of  them  cannot 
take  place  without  defeating  the  first  estate,  as  to  the 
interest  of  the  survivor. 

21.  Upon  the  same  principle  it  seems,  that  if  an  Sayery.Hardy, 
estate  be  granted  to  A.,  a  widow  for  life,  remainder 
to  B.  in  fee,  on  condition  that  A.  continues  a  widow ; 
if  A.   marries,  the  entry  of  tlie  heir  will    defeat  the 
estate  to  A.,  and  also  the  remainder  to  B.     But  that 
if  aa  estate  had  been  granted  to  A.  durante  viduitate, 
remainder  to  B.  upon  A.'s  marriage,  her  estate  wouW  Feame,  aca. 
determine  by  the   nature  of   its  limitation,   and   the 
remainder  to  B.  would  take  effect. 
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jtnteycA.  22.  Here  however  we  are  to  observe,  that  if  land 

be  leased  to  one  for  life,  &c.  and  if  such  a  thing 
happen,  theii  '16  remain  to  B.,  &c.  This  shall  not  be 
understood  as  intended  to  vest  in  possession  imme- 
diately upon  the  happening  of  the  condition,  and  in 
abridgment  of  the  preceding  estate ;  because,  under 
that  construction,  the  remainder  would  be  void,  for  the 
reasons  already  given  :  but  it  shall  be  construed  to  vest 
in  interest,  upon  the  happening  of  the  condition,  and  to 
remain  as  a  remainder  ought  to  do,  that  is,  so  as  to 
await  the  determination  of  the  preceding  estate,  before 
it  comes  into  possession. 

23.  Thus,  where  lands  were  limited  to  husband  and 
wife  for  their  lives,  remainder  to  A,  their  son  for  life, 
if  he  should  die  in  the  lifetime  of  the  husband  and 
wife,  that  then  the  lands  should  remain  to  B.  another  of 
their  sons,  for  life.  It  was  resolved^  that  the  remainder 
limited  to  B.  was  good;  and  that  the  words,  "  if  A. 
should  die  in  the  lifetime  of  the  husband  and  wife,  then 
the  lands  should  remain  to  B.,"  did  not  operate  to  defeat 
the  estate  limited  to  the  husband  and  wife,  but  only 
indicated  the  time  when  the  remainder  should  become 
vested  in  interest. 

24.  The  same  law  holds  with  regard  to  a  subsequent 
remainder,  limited  to  take  effect  on  a  condition  which  is 
to  defeat  a  preceding  remainder. 

25.  A.  being  seised  in  fee,  leased  to  B.  for  life,  re- 
360.   mainder   to  C.   for  life;    provided   that  if  A.    should 

have  a  son,  who  should  live  to  the  age  of  five  years, 
the  estate  limited  to  C.  should  cease,  and  the  land 
remain  to  that  son  in  tail.  It  was  determined  that 
the  estate  limited  to  the  son  was  void,  because  it  de- 
pended on  a  condition  which  operated  to  defeat  the 
preceding  remainder. 

26.  It  may  happen  that  notwithstanding  a  contin- 
gent limitation  is  expressed  to  commence  from  a  period 
eventually  anterior  to  the  determination  of  the  par- 
ticular estate,  yet  the  nature  of  the  case  may  be  such  as 
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not  to  admit  of  its  taking  effect  in  possession,  in  re- 
straint, abrklg-ment,  or  exclusion,  of  the  particular  estate.. 
As  if  such  limitation  over  were  to  the  grantee  or  devisee 
of  the  particular  estate ;  which,  instead  of  operating  in 
any  degree  to  defeat^  exclude,  or  curtail  the  particular 
estate,  would  in  effect  remove  its  limits,  and  expand  it 
into  a  greater  estate.  This  is  but  in  conformity  to 
what  was  allowable  at  common  law  in  regard  to  the 
enlargement  of  estates  on  condition :  which  limitations 
so  far  resemble  contingent  remainders  as  to  require  the 
continuance  of  the  particular  estate  till  they  are  vested. 
And  although  the  limitation  should  not  so  far  approach  " 
the  particular  estate  in  quality,  as  to  come  within  the 
doctrine  of  estates  to  be  enlarged  on  condition^  yet  if  it 
be  such  "as  cannot  defeat,  exclude^  oi;  abridge  the  par- 
ticular estate,  nor  have  any  other  operation  than  if  the 
words  expressive  of  its  time  of  cojnmencement  had  been 
omitted;  or  if  it  had  been  in  express  words  postponed, 
till  after  the  determination  of  the  preceding  estates,  the 
objection  to  its  effect  as  a  remainder  does  not  hold  ;  as 
it  then  in  effect  gives  no  more  than  the  remnant  or 
residue  expectant  on  the  particular  estate ;  and  could  • 
not  have  entitled  the  grantor  or  his  heir  to  enter  at 
common  law,  in  defeazance  of  the  particular  estate  ;  nor 
operates  at  all  to  the  prejudice  of  strangers;  which  .>^ 
are  the  reasons  assigned  against  the  validity  of  con- 
ditional limitations  at  common  law. 

27.  Thus,  suppose  in  the  case  of  a  lease  to  two,  as 
in  a  former  case,  tlie  limitation  over  after  the  death  of  ^„ff^  §  20. 
the  first  of  them  had  been  to  the  survivor,  instead  of  a 
stranger;  this  would  not  have  avoided,  defeated,  or 
abridged,  the  estate  of  the  survivor,  but  actually  have 
embraced  it  in  the  afflux  of  a  greater,  into  which  it 
would  have  run,  under  the  technical  term  of  merging, 
instead  of  being  rescinded  or  nulhfied.  The  grantor 
or  his  heir  could  have  no  title  to  enter  and  defeat  the 
particular  estate,  because  there  was  no  condition  or 
proviso  to  make  it  cease,  or  carry  the  estate  either 
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expressly  or  implicatively  to  any  body^  from  the  devisee 
of  the  particular  estate.  Nor  could  the  limitation  ope- 
rate to  the  prejudice  of  another;  viz.  the  person  other- 
wise entitled  to  the  particular  estate ;  because  it  was  to 
that  very  person  himself;  and  the  eifect  would  have 
been  precisely  the  same  if  the  limitation  had  been,  and 
from  and  after  the  determination  of  the  estate  aforesaid, 
to  the  survivor  in  fee.  Nothing  would  therefore  in 
that  case  have  prevented  the  limitation  over  from  ope- 
rating strictly  as  a  remainder  at  common  law. 
B?mng?onr  ^^'  ^  person  devised  to  his  wife  Ehzabeth  and  his 

Poug.  753.       daughter  Ann  a  certain  messuage,  &c.   to  hold  unto 
his  said  wife  and  daughter,  for  and  during  the  term 
of  their  natural  lives,  and  the  life  of  the  longer  liver 
of  them,  in    equal   proportions  ;  and   then  proceeded 
in  these  vfords : — '"  But  in  case  my  said  daughter  Ann 
should  happen  to  marry  and  have  issue  of  her  body 
lawfully  begotten,   then  and  in   that   case,   after   the 
decease  of  my  said  wife,  I  give  and  devise  all  the  said 
messuage,  &c.  unto  my  said  daughter  Ann,  and  to  her 
heirs  and  assigns  for  ever.     But  if  my  said  daughter 
Ann  should  happen  to  die  single  and  unmarried,  and 
without  issue  of  her  body  lawfully  begotten,  then  and 
in  such  case  I  give  and  devise  the  said  premises  unto 
my  said  wife  Elizabeth,  and  to  her  heirs  and  assigns  for 
ever." 

The  testator  died  in  1774,  leaving  Elizabeth  his 
widow,  and  Ann  his  daughter,  who  was  his  heir  at  law. 
Elizabeth  died  in  1775 ;  after  her  death  Ann  suffered  a 
recovery  of  the  estate,  and  devised  it  to  the  defendant, 
and  died  unmarried.  The  heir  of  Elizabeth  brought  an 
ejectment  against  the  devisee  of  Ann. 

Lord  Mansfield. — ''  It  is  perfectly  clear  and  settled, 
that  where  an  estate  can  take  effect  as  a  remainder, 
it  shall  never  be  construed  to  be  an  executory  devise 
or  springing  use.  Here  the  first  limitation  is  to  two 
persons  and  the  survivor,  so  that  a  preceding  free- 
hold will  be  in  the  survivor;  and  the  estate  over  iai 
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limited  on  a  contingency  upon  which  a  remainder 
may  depend ;  it  is  to  the  daughter  and  her  heirs  (not 
issue)  if  she  should  marry  and  have  issue ;  and  it  must 
have  taken  effect  after  the  death  of  the  survivor. 
There  is  another  contingency  on  the  event  of  the 
daughter's  dying  unmarried  and  without  issue,  (not 
on  faihire  of  her  issue)  and  upon  that  event  the  re- 
mainder is  to  the  widow  in  fee." 

It  was  resolved  that  the  estate  devised  to  Ann,  in 
case  she  should  marry  and  have  issue,  was  a  contingent 
remainder. 

29.  It  has  been  stated  in  Title  XIII.  that  a  condition  Conditional 
must  avoid  or  determine  the  whole  estate  to  which  it  is 
annexed ;  and  that  the  benefit  of  a  condition  can  only 

be  reserved  to  the  donor  and  his  heirs,  not  to  a  stranger. 
In  consequence  of  this  doctrine,  no  remainder  could  be 
limited  on  a   condition.     1st,  Because  such   condition  iroU.  Ab. 
would  operate  so  as  to  abridge  the  particular  estate,  pea^e,  270. 
2d,  Because  the  entry  of  the  donor,  for  the  condition 
broken,  would  defeat  the  remainder. 

30.  It  has,  however,  been  long  settled,  that  where,  id.  407.  409. 
in  a  devise,  a   condition  is  annexed   to  a   preceding 

estate,  and  upon  the  breach  or  non-performance  thereof 
the  estate  is  devised  over  to  another,  the  condition  shall 
^operate  as  a  limitation,  circumscribing  the  measure  and 
continuance  of  the  first  estate  ;  that  upon  the  breach  or 
performance  of  it,  as  the  case  may  be,  the  first  estate 
shall  ipso  facto  determine  and  expire,  without  entry  or 
claim ;  that  the  Hmitation  over  shall  thereupon  actually 
commence  in  possession,  and  the  person  claiming  under 
it,  whether  heir  or  stranger,  shall  have  an  immediate 
right  to  the  estate.  Thus  is  the  testator's  intention 
etfectuated,  by  substantiating  the  subsequent  estate, 
though  limited  to  a  stranger,  and  enforcing  the  per- 
formance of  the  condition  by  the  determination  of  the 
preceding  estate  upon  the  breach  of  it,  notwithstanding 
that  preceding  estate  be  hmited  to  the  heir  himself; 
and  limitations  of  this  kind  are  properly  called  con- 
ditional limitations. 


282 

Dj-er,  33  a. 

127  «. 

Cro.  Ja.  592. 


Tit.13.  c.  1. 


Bertie  v. 
Faulkland, 
Tit.  13.  c.  1. 


Anon.  2 
Mod.  7. 


Gulliver  V, 
Ashby, 
Fearne,  Ex. 
Dey.  60. 


Title  XVI.  Remainder.  Ch.  II.  §  31—34. 

31 .  Thus,  where  a  person  devised  lands  to  his  mother 
for  life,  after  her  death  to  his  brother  in  fee ;  pro- 
vided that  if  his  wife  (being  then  with  child)  be 
delivered  of  a  son,  that  then  the  land  should  remain 
to  him  in  fee.  After  the  testator's  death  a  son  wa» 
born  ;  held  that  the  fee  of  the  brother  should  cease, 
and  the  estate  vest  in  the  son,  upon  the  happening 
of  the  contingency. 

32.  In  the  case  of  Fry  v.  Porter,  which  has  been 
already  stated,  it  was  held  that  Lady  Ann  Knowles 
had  an  estate  tail  till  she  married  without  consent. 
That  the  estate  tail  devised  to  her  was  subject  to 
two  limitations;  the  one  in  law,  viz.  dying  without 
issue;  the  other  express  and  in  fact,  viz.  marrying 
without  consent;  which  was  properly  a  conditional 
limitation,  not  a  condition ;  for,  if  it  were  a  condition, 
it  would  descend  to  the  heir  at  law,  who  might  enter 
for  a  breach  of  it,  and  defeat  the  limitation  over. 
It  was  therefore  agreed  that  the  marriage  without 
consent  determined  her  estate  tail,  and  the  devise  over 
took  place. 

^SS.  A  person  devised  lands  to  A.,  who  was  his  heir 
at  law,  and  other  lands  to  B.  in  fee;  and  that  if  A. 
molested  B.  by  suit  or  otherwise,  he  should  lose  what 
was  devised  to  him,  and  it  should  go  to  B. 

After  the  testator's  death  A.  entered  on  the  lands 
devised  to  B.  claiming  them.  It  was  held  that  this 
was  a  sufficient  breach  to  give  title  to  B.,  and  that  the 
condition  imposed  on  the  heir  should  not  be  taken  as  a 
condition,  because  if  so,  by  descending  on  him  who 
alone  could  enter  for  the  breach  of  it,  it  would  in  this 
case  be  fruitless  and  defeated :  but  it  was  held  to  be  a 
limitation,  which  determined  the  heir's  estate,  and  cast 
the  possession  on  B.  without  entry. 

34.  Where  there  is  no  express  limitation  over,  to 
take  effect  upon  the  breach  or  non-performance  of 
the  condition  annexed  to  the  preceding  estate,  there, 
it  seems,  the  condition  or  proviso  is  not  always  con- 
strued as  a  conditional  limitation. 
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35.  There   is   a  limitation  of  another   kind   which  Estates  may 

be  enlarged  oa 

may  be  considered  as  an  exemption  to  the  rule  at  conditiou. 
common  law,  that  an  estate  limited  to  take  effect  on 
a  condition  which  is  to  affect  the  particular  estate  is 
void  ;  Tjamely,  those  cases  where  a  particular  estate  is 
limited,  with  a  condition,  that  after  the  performance  of 
a  certain  act,  or  the  happening-  of  a  certain  event,  the 
person  to  whom  the  first  estate  is  limited  shall  have  a 
laro-er  estate.  For  it  was  resolved  in  the  case  of 
Lord  Stafford,  that  such  a  grant  may  be  good,  as  well  8  Rep.  74. 
of  things  which  lie  in  grant,  as  of  things  which  lie  in 
livery  :  and  may  be  annexed  as  well  to  an  estate  tail, 
which  cannot  be  drowned,  as  to  an  estate  for  life  or 
years,  which  may  be  merged  by  the  access  of  a  greater 
estate. 

36.  But  that  such  increase  of  an  estate  by  force  of 
such  a  condition  oug-ht  to  have  four  incidents. 

1.  There  ought  to  be  a  particular  estate  as  a  founda- 
tion for  the  increase  to  take  effect  upon  ;  which.  Lord 
Coke  held,  must  not  be  an  estate  at  will,  nor  revocable, 
nor  contingent. 

2.  Such  particular  estate  ought  to  continue  in  the 
lessee  or  grantee,  until  the  increase  happens,  without 
any  alteration  in  privity  of  estate,  by  alienation  of 
the  lessee  or  grantee  ;  though  the  alienation  of  the 
lessor  or  grantor  will  not  at  all  affect  it :  and  the 
alteration  of  persons  by  descent  of  the  reversion  to 
the  heirs  of  the  grantor,  or  his  alienee,  or  of  the  par- 
ticular estate  to  the  representatives  of  the  gi-antee, 
shall  not  avoid  the  condition.  Where  the  g-rantee 
dies  before  the  perforaiance  of  tiie  condition,  his  heir 
shall,  after  he  has  performed  the  condition,  be  in, 
quodam  modo,  by  descent;  and  such  increase  need 
not  take  place  immediately  upon  the  particular  estate, 
but  may  enure  as  a  mediate  remainder,  subsequent  to 
an  intermediate  remainder  for  life,  or  in  tail,  to  some- 
body else. 

3.  The  increase  must  vest   and   take   effect  imme- 


284  Title  XVI.  Remainder.  Ch.  II.  §  36. 

diately  upon  the  performance  of  the  condition  ;  for  if  an 
estate  cannot  be  enlarged  at  the  very  instant  of  time 
appointed  for  enlargement^  the  enlargement  shall  never 
take  place ;  therefore^  though  the  reversion  be  in  the 
king^  it  shall  instantly  be  out  of  him,  upon  performance 
of  the  condition,  and  vest  in  the  grantee  without  peti- 
tion^  or  monstrans  de  droit,  or  other  circumstance :  for 
the  awaiting  such  circumstances  would  frustrate  and 
defeat  the  enlargement,  and  the  law  will  never  require 
circumstances  to  subvert  the  substance. 

4.  The  particular  estate  and  the  increase  ought  to 
take  effect  by  one  and  the  same  instrument  or  deed ;  or 
by  several  deeds  delivered  at  one  and  the  same  time, 
which  in  effect  is  the  same  thing,  for  quae  incontinenti 
Jiunt,  inesse  videntur;  because  the  particular  estate  and 
the  increase  thereupon  is  only  a  grant  to  take  effect  out 
of  one  and  the  same  root :  and  though  the  increase  vest 
at  a  different  time ;  yet,  when  it  is  vested,  it  has  its  force 
and  effect  from  the  same  grant. 
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CHAP.  III. 


Estate  necessary  to  support  a  contingent  Remaindef, 


Sect.    1.  It  must  be  a  Freehold. 

11.  Unless  the  Remainder 
is  for  Years. 

13.  A  Right  of  Entry  to  a 
Freehold  is  sufficient. 

17.  But  it  must  be  a  pre- 
sent Rischt. 


Sect.  19.  Both  Estates  must  be 
created  by  the  same 
Instrument. 
24.  Where  the  Legal  Ei- 
tate  is  in  Trustees, 
there  needs  no  other 
preceding  Estate. 


Section  I. 


It  is  a  general  rule,  that  whenever  an  estate  in  contin-  itmustt)ea 
g;ent  remainder  amounts  to  a  freehold^  some  vested  Pearne,  28i. 
estate  of  freehold  must  precede  it.  This  arises  from  the 
necessity  there  is  for  the  freehold  to  pass  out  of  the 
g-rantor  at  the  time  the  remainder  is  created  ;  for  if  no 
freehold  passes^  then  the  remainder-man  cannot  have 
it.  If  it  passes  at  all^  it  must  pass  either  in. the  parti- 
cular estate,  or  in  some  remainder,  limited  after  it.  In 
a  contingent  remainder  it  cannot  pass,  because  such 
remainder,  at  the  time  of  its  creation,  passes  to,  or  vests 
in,  nobody ;  and  if  it  passes  only  in  some  vested  re- 
mainder, limited  after  the  contingent  remainder,  then 
is  such  contingent  estate  precluded  from  ever  rising  at 
all ;  for  that  freehold  then  becomes  vested  in  possession, 
which  the  contingent  estate  was  limited  to  precede,  and 
of  course  there  is  no  room  left  for  the  introduction  of  the 
contingent  freehold.  It  follows,  therefore,  that  some 
preceding  vested  estate  of  freehold  must  be  limited  to 
give  existence  to  such  contingent  remainder. 
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Goodrigbt  V.  2.  A  person  devised  lands  to  his  son  John  for  fifty 
1  saik.  226.  ycars,  if  he  should  so  long  live  ;  and,  as  for  his  inhe- 
ritance after  the  said  term,  he  devised  the  same  to  the 
heirs  male  of  the  body  of  John.  The  Court  held  this 
devise  to  the  heirs  male  of  the  body  of  John  to  be  void 
as  a  remainder,  for  want  of  an  estate  of  freehold  to 
support  it. 
Eiiew.Os-  3.  But  where  an  estate  was   limited  to  the  use  of 

2Vern.  754.      the  settlor  for  ninety-nine  years,  if  he  should  so  long  ' 
live,   remainder  to  trustees  and  their  heirs  during  his 
life,  remainder  to  the  use  of  the  heirs  of  his  body,  &c. ; 
it  was  held,  that  the  contingent  remainder  to  the  heirs 
Doe  W.Morgan,  of  the  bodv  of  the  settlor  was  ffood,  because  it  was  pre- 

tnfra.  ''  . 

ceded  by  a  vested  freehold  remainder  to  the  trustees. 

cas^Mw™"?.  ^-  There  is  a  case  reported  by  Moore,  where  A. 
covenanted  to  stand  seised  to  the  use  of  himself  for 
life,  remainder  to  B.,  his  brother's  eldest  son,  for  life, 
remainder  to  the  first  and  other  sons  of  B.  in  tail,  re- 
mainder to  the  right  heirs  of  A.  A.  was  afterwards 
attainted  of  treason,  and  executed,  before  the  birth  of 
any  son  of  B. ;  and  it  was  resolved,  that  by  the  at- 
tainder of  A.,  the  after-born  sons  of  B.  were  barred; 
and  that  the  Crown  had  the  fee  simple,  discharged  of 
all  the  remainders  limited  to  the  sons  of  B.  not  then 
born. 

5.  Mr.  Fearne  has  observed  that  it  is  extremely 
difficult  to  reconcile  this  resolution  with  the  principle 
that  any  preceding  vested  estate  will  support  a  contin- 
gent remainder  ;  for  here,  whatever  effect  the  forfeiture 
of  A.'s  estate  for  life  and  remainder  in  fee  might 
otherwise  have  had,  yet  as  B.  had  a  vested  freehold, 
why  was  not  that  capable  of  supporting  the  contingent 
remainders  to  his  sons  ?  There  were  no  reasons  given 

Infra,  ch.  &.  for  the  rcsolutious  in  this  case  ;  and  perhaps  to  account 
for  it,  we  were  to  recur  to  the  supposed  necessity  of  a 
seisin  in  the  feoifees,  covenantees,  &c.,  to  serve  con- 
tingent uses  when  they  come  in  esse ;  which  principle 
admitted,  it  might  be  inferred^  as  it  seemed  agreed. 
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diat  the  Crown  could  not  stand  seised  to  a  use,  that  tu.  ii.  c.s. 
there  could  be  no  seisin  after   A.'s  forfeiture  to  the 
Crown,  to  sers'e  the  contingent  uses  to  B.'s  sons,  when 
they  came   in  esse ;   and  that,  on    that  account,  they 
could  never  take  effect.  mi  'y^wob 

6.  If  there  had  been  an  office  found,  antecedent  to 
the  birth  of  a  son  of  B.,  that  A.  '.vas  seised  in  fee,  it 
might  have  accounted  for  the  resolution  in  the  above 
case,  by  taking  away  the  right  of  entry  of  B.,  according 
to  a  distinction  which  will  be  noticed  in  a  subsequent 
part  of  this  Chapter.  And  the  determination  is  con- 
tradicted by  the  two  following  cases. 

7.  J.  S.  was  tenant  for  life,   remainder  to  his  wife  Corbet r. 
for  life,    remainder  to   his  first  and  other  sons  in  tail,  saik.  576'. 
remainder  to  the  right  heirs  of  J.  S.     This  J.  S.  com- 
mitted high   treason,  and  tlien  had  a  son,  and  after- 
wards was  attainted.     The  Court  held,  that  whether 

the  son  was  born  before  or  after  the  attainder,  the  con- 
tingent remainder  to  him  was  not  discharged  by  the 
vesting  of  the  estate  in  the  Crown,  during  the  life  of 
J.  S.,  because  of  the  wife's  estate,  which  was  sufficient 
to  support  it. 

8.  It  has  been  stated,  that  where  there  is  a  limitation  Cha.  i.  §  25. 
to  a  person  for  ninety-nine  years,  if  he  shall  so  long 

live,  with  a  remainder  over  to  a  person  in  esse,  such  re- 
mainder is  considered  as  vested.  But  Mr.  Fearne  has  Cont.  Rem.  24. 
observed,  that  in  this  sort  of  limitation,  when  not  by 
will  or  by  way  of  use,  if  the  term  for  years  is  so  short 
as  to  leave  a  common  possibility  that  the  life  on  which 
it  is  determinable  may  exceed  it,  there  should  be  a  pre- 
sent vested  freehold  estate,  to  prevent  the  limitation 
over  from  being  void,  as  a  freehold  to  commence  in 
futuro. 

9.  In    Lord  Derby's  case,  and   that  of  Napper  v.  ^«/c,c.  i.§26, 
Sanders,  a  preceding    freehold    being   limited  to  the     * 
feoffees,  left  no  room  for  this  objection.     But  the  case 

put  by  Lord  Hale  stands  independent  of  any  preceding 
freehold ;  and  though  it  seems  capable  of  being  sup- 
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ported  upon  the  principle  of  a  preceding  freehold  arising^ 
by  implication,  yet  there  seems  to  be  no  occasion  for 
such  a  resort,  because  the  allowed  improbability  of  the 
life's  exceeding"  the  term  of  years  determinable  thereon 
appears  sufficient  to  take  such  remainders  out  of  the  de- 
scription of  freeholds  to  commence  infuturo. 
Cont-Rem.  25.  10.  It  is  generally  true,  says  Mr.  Fearne,  that  in  the 
case  of  a  limitation  to  A.  for  twenty-one  years,  if  he 
shall  so  long  live,  and  after  his  death  to  B.  in  fee,  the 
remainder  to  B.  is  void,  as  being  a  freehold  to  com- 
mence in  futuro,  viz.  after  the  decease  of  A.,  no  free- 
hold having  been  limited,  so  as  to  take  effect  before  that 
period  ;  because,  in  this  case,  it  is  very  possible  that  the 
period  limited  for  the  remainder  to  take  effect  from,  viz. 
the  decease  of  A.,  may  not  happen  till  after  the  deter- 
mination of  the  preceding  estate,  viz.  the  term  of  years, 
in  which  event  the  remainder  could  not  take  effect  at  all, 
as  has  been  already  observed.  Its  taking  effect  is, 
therefore,  uncertain,  in  regard  of  this  impossibility  of 
the  preceding  estate's  determining  before  the  event 
happens,  from  whence  the  remainder  is  to  commence  ; 
and  should  it  take  effect  at  all,  it  must  be  infuturo,  that 
is,  after  the  event  is  decided,  on  which  its  taking  effect 
depends.  Here,  then,  there  being  no  preceding  free- 
hold limited,  the  remainder,  which  must  take  etiect  at 
some  future  period,  if  at  all,  is  strictly  nothing  else  than 
a  freehold  limited  to  commence  in  futuro.  It  is  the  al- 
lowed common  possibihty  of  the  life's  exceeding  the 
term,  which  creates  such  a  contingency  in  respect  to 
the  remainder's  taking  effect,  as  brings  that  remainder 
within  the  description  of  a  freehold  limited  to  commence 
in  futuro,  and  consequently  within  the  direct  applica- 
tion of  the  rule  which  denies  any  effect  to  limitations  of 
that  kind. 

IL  As  to  a  contingent  remainder  for  years,  there 
does  not  appear  to  be  any  necessity  for  a  preceding 
freehold  to  support  it;  for  the  remainder  not  being 
freehold,  no  such  estate  appears  requisite  to  pass  out  of 


Unless  tte  re- 
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the  grantor,  in  order  to  give  effect  to  a  remainder  of 
that  sort.  *? 

12.  Frances,  Duchess  of  Richmond,  demised  certain  Coriet». 
lands  to  John  Lord  Paulet  and  others,  to  hold  from  xl^^fm.  uo, 
thenceforth  for  forty  years,  if  she  hved  so  long",  in  trust 
that  she  might  receive  the  profits  during  her  life  ;  aft^r 
her  decease,  one  moiety  thereof  to  INIary  Clarke, 
and  the  other  moiety  to  Joan  Brooke,  their  executors, 
administrators,  and  assigns,  for  and  during  the  term 
of  one  thousand  years,  from  the  death  of  the  said 
Frances. 

The  Court  doubted  that  the  remainders  were  void; 
because,  1.  They  could  not  pass  to  them  by  way  of 
present  estate,  they  not  being  parties  to  the  deed.- — 
2.  They  could  not  be  contingent  remainders,  being  re- 
mainders for  years,  depending  on  an  estate  for  years  : 
and  there  could  not  be  a  contingent  estate  for  years, 
because  a  lease  for  years  operated  by  way  of  contract  ; 
therefore  the  particular  estate  and  the  remainder 
operated  as  two  distinct  estates,  grounded  upon  several 
contracts. 

Mr.  Fearne  has  observed  that  this  opinion  seemed  Coat.  Rem. 
not  to  be  well  considered,  and  that  the  Court  did  not 
appear  to  rely  upon  it,  when  th'ey  said,  that,  admitting 
the  term  of  one  thousand  years  was  a  contingent  re- 
mainder, it  was  barred  by  a  fine  and  a  nonclaim,  after 
the  time  of  vesting:. 

13.  Although  every  contingent    freehold  remainder  a  right  of 
must  be  supported  by  a  preceding  freehold,  yet  it  is  not  boi7is°affi- 
necessary  that  such  preceding  estate   continue  in  the  FeMnae286. 
actual  seisin  of  its  rightful  tenant ;  it  is  sufficient  if  there 
subsists  a  right  to  such  preceding  estate,  at  the  time  the 
remainder  should  vest,  provided  such  right  be  a  right 
of  entry,  and  not  a  right  of  action  only  ;  for  whilst  a  right 
of  entry  remains,  there  can  be  no  doubt  but  that  the 
same  estate  continues,  since  the  right  of  entry  can  exist  Tit.  92.  c  i. 
only  in  consequence  of  the  existence  of  the  estate.    But 
when  the  right  of  entry  is  gone,  and  nothing  but  a  right 
VOL.  n.  u 
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of  action  remains,  it  then  becomes  a  question  of  law, 
whether  the  same  estate  continues  or  not ;  for  the 
action  is  nothing  more  than  the  means  of  deciding  the 
question.  Another  estate  is,  in  the  mean  time,  ac- 
knowledged and  protected  by  the  law,  till  such  question 
be  solemnly  determined  in  a  court  of  justice. 

1  Rep.  66  b.  14    If  A.  be  tenant  for  life,  with  a   contingent  re- 

mainder over,  and  the  tenant  for  life  be  disseised,  all 
the  estates  are  devested  :  but  the  right  of  entry  of  the 

Lloyd  r.  tenant  for  life  will  support  the  contingent  remainders. 

in/ra,  c.e'.  If,  however,  in  a  case  of  this  kind  the  contingent  re- 
mainder does  not  vest  before  such  a  descent  of  the 
estate,  from  the  disseisor  to  his  heir,  as  will  take  away 

^  Ld.  Raym.  the  entry  of  the  tenant  for  life,  within  the  statute  32 
Hen.  8.  c.  SS.  and  drive  him  to  his  action,  then  is  the 

Tit. 29.  c.  1.  contingent  remainder  gone;  because  there  no  longer 
subsists  any  right  of  entry  to  support  it,  that  right  being 
turned  into  a  right  of  action. 

Tit.  2.  c.  2.  15.  It  has  been  already  stated  that  a  tenant  in  tail 

may  alienate  his  estate  by  certain  modes  of  conveyance, 
so  as  to  take  away  the  entry  of  the  issue  in  tail,  and 
drive  him  to  his  action,  which  is  called  a  discontinuance. 
From  which  it  follows,  that  where  a  contingent  re- 
mainder is  limited  after  an  estate  tail,  and  the  tenant  in 
tail  creates  a  discontinuance,  the  contingent  remainder 
will  be  destroyed. 

1  Rep.  135  b.  15.  The  following  case  arose  in  11  Rich.  II.  A  gift 
in  tail  was  made  to  A.  C,  the  remainder  to  the  right 
heirs  of  A.  S.  The  donee  made  a  feoffment  to  B.  in 
fee,  and  afterwards  A.  S.  died.  His  right  heir  shall 
never  have  the  remainder ;  for  the  estate  of  the  land 
was,  by  the  feoffment  of  the  tenant  in  tail,  divested  and 
discontinued  ;  and  there  was  not  any  particular  estate 
in  esse,  or  in  right,  to  support  the  remainder :  for  by 
the  feoffment  of  the  tenant  in  tail  his  right  was  utterly 
gone.  If  tenant  in  tail  was  disseised,  and  died,  that 
would  not  destroy  the  remainder  ;  for  there  a  right  to 
the  particular  estate  remained  to  support  the  right  of 
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the  remainder:  but  when  the  tenant  in  tail  made  a  feoff- 
ment, no  ris"ht  remained  in  him. 

17.  The  riffht  of  entry  to  support  a  conting-ent  re-  But  u  mast  b« 

•     1  1  •    ,  /.  Ml         X   a  present  right, 

mamder  must  be  a  present  right ;  a  future  one  wiU  not  Pearne  2S9. 
do.     It  must  also  precede  the  contingency.,  and  be  ac- 
tually existing  when  that  happens ;  for  if  it  only  com- 
mences at  the  same  instant  with  it^  the  remainder^  it 
seems,  will  not  vest. 

18.  It  has  been  held  that  a  right  of  entry  only  >vill 

not  support  a  contingent  remainder  limited  by  way  of  Vide infra,t.9, 
use,    but  that  there  must  be  an  actual  entry.     But  this 
doctrine  has  been  questioned. 

19.  The  estate  supporting,  and  the  remainder  sup-  Bothe«tate* 
ported,  should  both  be  created  by  one  and  the   same  created  by  the 

1         1  •  r¥ii  r  "  f»       Tf         •  same  iastni- 

deed  or  instrument.      1  hererore  an  estate  tor  lite  given  ment. 
by  one  deed    will  not  support  a  remainder  given  by    ^*™^' 
another  ;    nor  an   estate  for  life  settled  by  A.  on  B. 
by  deed  enure  to  support  a  contingent  remainder  by  the 
will  of  A. 

20.  A  woman  being*  tenant  for  life,  her  husband  de-  Snowr.Caaer, 

=»  .  .  Ravm.  162. 

Vised  the  same  estate  to  the  heirs  of  her  body,  if  they 
attained  fourteen  years.  The  Court  held,  that  this  was 
no  remainder,  but  an  executory  devise  ;  for  though  the 
wife  had  a  preceding  estate  for  life,  yet  this  was  a  new 
devise,  to  take  effect  after  her  decease,  and  was  not  a 
remainder  joined  to  a  particular  estate. 

21.  A.  beins:  tenant  for  hfe  bv  marriag-e  settlement,  Moor».p»rker, 

?        .  .  '  ^       .      ^  -i  Mod.  316. 

remainder  to  his  wife  for  life,  remainder  to  his  first  and 
other  sons  by  that  marriage  in  tail  :  his  father,  the  re- 
versioner, by  his  will,  after  reciting  the  settlement, 
devised  the  lands  to  the  first  and  other  sons  of  A.  ac- 
cording to  the  settlement ;  then  if  A.  should  die  with- 
out issue  of  that  marriage,  he  devised  to  the  first  and 
ether  sons  of  A.  by  any  other  wife  in  tail  male  ;  and  if 
A.  should  die  without  issue,  then  he  devised  that  all  the 
land  should  go  to  his  grandchildren  by  his  daughter  P, 
m  fee. 
It  was  contended  that  A.  took  an  eMate  tail  Under 
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this  will  by  implication,  and  of  course  the  remainder 
over  in  fee  was  well  supported:  but  the  Court  held  it 
was  impossible  to  make  this  an  estate  tail  in  A.,  for  no- 
thing was  given  to  him  by  the  devise,  so  that  he  had 
only  the  estate  which  he  took  under  the  first  settle- 
ment. That  there  being  two  several  conveyances,  the 
devise  could  not  be  tacked  to  the  estate  for  life,  which 
was  limited  by  another  conveyance  ;  even  admitting 
that  the  word  issue  could  be  an  implication  of  an  estate 
to  the  heirs  of  the  body  of  A. 

22.  A  person  made  a  feoffment  to  the  use  of  himself 
for  life,  and  after  the  death  of  A.,  and  M.  his  wife,  to 
the  use  of  B.,  eldest  son  of  A.,  for  his  Hfe ;  this  was 
held  to  be  a  contingent  remainder  in  B.,  being  created 
by  the  same  deed  as  the  particular  estate.  But  though 
it  did  not  appear  in  the  case,  yet  it  afterwards  appear-, 
ing  upon  examination,  that  by  a  former  deed  M.  had 
an  estate  for  life,  Lord  Hale  said  the  remainder  should 
not  be  contingent;  but  the  mentioning  that  the  com- 
mencement thereof  should  be  after  the  death  of  M., 
was  only  expressing  when  B.  should  take  the  profits  in 
possession,  and  did  not  make  a  contingency ;  this  not 
being  a  remainder  created  by  that  deed,  but  a  convey- 
ance of  the  then  subsisting  reversion  or  remainder  ex- 
pectant on  the  death  of  M. 

23.  In  a  modern  case,  where  a  person  having  granted 
an  estate  to  his  eldest  son  for  life,  afterwards  by  his 
will,  reciting  that  he  had  settled  that  estate  upon  his 
eldest  son  for  his  life,  proceeded  in  these  words, — 
"  My  will  is,  and  I  do  hereby,  from  and  after  his  de- 
cease, give  and  devise  the  same  to  the  heirs  male  of  his 
body  begotten  ;  and  in  default  of  such  issue,  to  the  use 
and  behoof  of  my  second,  third,  fourth,  and  fifth  sons, 
severally,  successively,  and  in  remainder,  and  of  the 
several  heirs  male  of  the  body  of  my  said  sons,  &c." 

The  Court  held  that  the  limitation  to  the  heirs  male 
of  the  body  of  the  eldest  son  was  not  a  contingent 
remainder. 
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24.  Where  the  legal  estate  is  vested  in  trustees^  there  where  the 
is  no  necessity  for  any  preceding-  particular  estate  of  in  trustees, ' 
freehold  to  support  contingent  remainders;  because  the  otherpreceding 
legal  estate  in  the  general  trustees  will  be  sufficient  for  ^^l^e  303 
that  purpose. 

25.  Thus^  in  the  case  of  Chapman  v.  Blisset,  it  was  Tit.  12.  c.  i. 
held  by  Lord  Hardwicke,  that  if  the  limitation  to  Jo- 
seph's children  was  a  contingent  remainder^   the  legal 

estate  in  the  trustees  would  support  it. 

26.  A .  devised  to  trustees  and  their  heirs,  to  the  use  Hopkins  v.  . 
of  them   and  their  heirs,  in   trust  for  B.  for  life,  re-  Foaest,%4. 
mainder  to  his  first  and  other  sons  successively  in  tail,  1  Ves.  268. 
remainder  to  the  future  sons  of  C.  successively  for  life, 
remainder  over.     B.  died  without  issue  in  the  testator's 
lifetime.     The    contingent  limitations    were    taken  as 
executory  devises,  because  no  child  was  then  born  to  C. 
Afterwards  a  child  was  born  to  C,  and  died  ;  a  subse- 
quent remainder-man  claimed  the  estate,  upon  a  suppo- 
sition that  all  the  preceding  intermediate   limitations^ 

which  could  not  vest  at  the  death  of  such  child,  were 
desti'oyed ;  as  it  liad  been  decreed,  that  upon  the  vest- 
ing of  the  executory  devise  in  that  child,  the  subsequent 
limitations   became   contingent  remainders    upon   that 
iexecutory  devise.     But  it  was  held  that  the  inheritance  Gaie  v.  oaie, 
tin  the  trustees  was  sufficient  to  support  the  intermediate  136?^    ^^' 
^contingent  remainders,  till  they  should  come  in   esse, 
iaithough  ihere    was  no    particular    estate    to    support 
[them  ;  and  that  the  estate  should  not  vest  in  possession 
whilst  an  object  of  any  preceding  limitation  might  come 
esse. 
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CHAP.  IV. 

Time  when  a  Contingent  Remainder  must  Vest. 


Sect*  2.  A   Contingent  Remain- 
der must  vest  during 
the  particular  Estate. 
7.  Or  the  instant  it  deter- 
mines. 
11.  Posthumous      Children 

take    as   if  born. 
18.  A    Vested     Remainder 
may  take  effect^  thd' 


Sect.  the  preceding  Estate 

be  defeated. 

20.  A  Remainder  may  fail 
as  to  one  part,  and 
take  effect  as  to  an- 
other. 

23.  A  Remainder  may  take 
effect  in  some,  though 
not  in  all. 


Section  I. 

We  are  now  to  consider  the  time  at  which  it  is  requi- 
site that  a  contingent  remainder  should  vest  in  interest ; 
that  is^  at  what  period^  with  respect  to  the  duration  of 
the  preceding"  estate^  the  contingency  upon  which  such 
remainder  is  limited  to  take  eflfect  ought  to  happen. 
A  contingent         2.  It  is  not  onlv  necessary  that  a  vested  lei^'al  free- 

temaindermust  *■,,■,■,.  ,  c        \     ^  ^  •  •! 

vestduringthe  nold  should  prcccdc  a  ireehold  contingent  remainder^ 
par  icu  ar  ^^^^  somc  such  preceding  freehold  estate  must  subsist 
and  endure  till  the  time  when  the  contingent  remainder 
vests ;  that  is^  till  the  contingency  comes  to  pass  :  for  it 
is  a  general  rule  that  every  remainder  must  vest  during 
the  particular  estate,  or  else  at  the  very  instant  of  its 
determination.  So  that  if  a  lease  be  made  to  A.  for 
life,  and  after  the  death  of  A.  and  one  day  after  the 
land  to  remain  to  B.  for  life^this  remainder  to  B.  is  void, 
because  it  cannot  take  effect  immediately  upon  the  de- 
termination of  the  preceding  estate. 


estate 

f  earne,  307 


Plowd.  28. 
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3.  This  rule  was  originally  founded  on  feudal  prin- 
ciples ;  and  was  intended  to  avoid   the  inconveniencies 
which  might  arise  by  admitting-  an  interval,  when  there 
should  be  no  tenant  of  the  freehold  to  do  the  services  to  Tit  i.  §  32. 
the  lord,  or  answer  to  strangers'  prcecipes  ;  as  well  as 

to  preserve  an  uninterrupted  connexion  between  the 
particular  estate  and  the  remainder,  which,  in  the 
consideration  of  law,  are  but  several  parts  of  one  whole 
estate. 

4.  If,  therefore,  a  lease  for  life  be  made,  with  re-  iin8t.378«. 
mainder  to  the  right  heirs  of  J.  S.,  this  remainder  will 

never  vest,  if  the  tenant  for  life  dies  before  J.  S. ;  for 
in  that  case  the  particular  estate  determines  before  the 
contingency  comes  to  pass,  on  which  the  remainder  is 
limited  to  take  effect,  that  is,  the  death  of  J.  S.;  for  nemo 
est  haeres  viventis. 

5.  So  where  A.,  seised  of  lands  in  fee,  makes  a  lease  jcnk.  243. 
for  years  to  B.,  remainder  in  tail  to  C,  remainder  to  the  2  Roll.  Ab. 
right  heirs  of  B. ;  in  this  case  B.  has  nothing  in  the 

fee  ;  but  it  is  a  contingent  remainder  to  his  heir,  for 

B.  did  not  take  the  freehold.     If  C.  dies  without  issue 

—    in  the  lifetime  of  B.,  the  remainder  becomes  void;  for 

B  the  foundation  and  support  of  this  contingent  remainder 

K>  fails,  because  it  ought  to  have  a  freehold  to  support  it, 

when  the  remainder  falls  out ;  but  by  C.'s  death  without 

issue,  living  B.,   the  freehold  is  expired  before  B.  can 

have  an  heir,   and  therefore  the  remainder  will  never 

take  effect. 

6.  A  testator  devised  to  his  wife  for  life,  remainder  n .,    ^r 

to  E.  his  son  for  ninety- nine  years,  if  he  should  so  long-  !  t*"'"'"- ^^p- 

.  ,  ^  i^    /63. 

live  ;  after  the  deceases  of  the  wife,  and  of  E.  his  son, 
to  the  heirs  of  the  body  of  the  said  E.,  but  not  to  de- 
scend entirely  unto  E.'s  eldest  son,  but  that  E.  might 
appoint  the  same  to  all  his  children  living  at  his  death  ; 
in  default  of  appointment,  then  to  his  sons  as  tenants 
in  common  in  tail,  remainder  to  his  daughters,  re- 
mainder over.  The  mother  died  in  the  lifetime  of  E. 
the  son ;  held,  that  the  limitation  to  the  issue  of  E., 
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Posthumous 
children  take 
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Reeve  v.  Long, 
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being  a  contingent  remainder,  failed  by  the  death  of 
the  mother  (who  had  the  only  preceding  estate  of  free- 
hold) in  E.'s  lifetime,  for  want  of  a  continuing  parti- 
cular estate  of  freehold  to  support  it. 

7.  Although  no  interval  is  admitted  between  the  de- 
termination of  the  particular  estate,  and  the  vesting  of 
the  remainder ;  yet  a  remainder  may  be  so  limited  as 
not  to  vest  till  the  very  instant  on  which  the  particular 
estate  determines. 

8.  Thus,  if  an  estate  be  limited  to  B.  during  the  hfe 
of  A.,  remainder  to  the  heirs  of  the  body  of  A.,  this  is 
good  ;  though  such  remainder  cannot  vest  till  the  very 
instant  on  which  the  particular  estate  determines. 

9.  So,  if  land  be  given  to  A.  and  B.  during  their 
joint  lives,  remainder  to  the  right  heirs  of  him  who 
shall  die  first,  this  remainder  will  be  good,  though  it 
cannot  vest  before  the  determination  of  the  particular 
estate.^ 

10.  If  there  be  no  particular  estate  in  esse,  nor  any 
present  right  of  entry,  when  the  contingency  happens, 
although  the  particular  estate  be  afterwards  replaced 
and  restored,  yet  will  the  remainder  never  arise.  Only 
it  seems  that  the  reversal  of  a  fine  by  act  of  parliament 
will  restore  a  contingent  remainder  destroyed  by  that 
fine,  though  a  reversal  for  error  will  not. 

11.  In  consequence  of  the  principle,  that  where  the 
event  on  which  a  contingent  remainder  was  limited  to 
take  effect  did  not  happen  by  the  time  at  which  the 
preceding  estate  determined,  it  could  never  arise,   or 
take  effect  at  all.     If  an  estate  was  limited  to  A.  for 
life,  remainder  to  his  first  and  other  sons  in  tail,  a  post- 
humous son   of  A.   could  not  take  :    but  this  doctrine 
was  altered  by  the  following  decision  of  the  Lords. 
:    12.  John  Long  devised  lands  to  his  nephew  Henry 
for  life,  remainder  to  his  first  and  other  sons  in  tail,  re- 
mainder to  his  nephew  Richard  for  life,  &c.     Henry 
died  without  issue,  leaving  his  wife  ensient  with  a  son. 
Richard  entered  as  in  his  remainder,  and  afterwards 
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the  posthumous  son  of  Henry  was  born.  His  guardian 
entered  upon  Richard ;  and  it  was  held  by  the  Courts 
of  Common  Pleas  and  King's  Bench^  that  nothin*^ 
vested  in  the  posthumous  son,  because  a  contingent 
remainder  must  vest  during  the  particular  estate,  or  at 
the  moment  of  its   determination. 

On.  an  appeal  to  the  House  of  Lords,  this  judgment 
was  reversed,  aij-ainst  the  opinion  of  all  the  Judji-es, 
who  were  much   dissatisfied. 

13.  The  hardship  of  the  above  determination  of  the 
Court  of  King's  Bench,  and  the  discontent  of  the  Judges 
upon  its  reversal  by  the  House  of  Lords,  produced  the 
statute  10  &  11  Will.  3.  c.  16.;  by  which  it  was  en- 
acted, "  That  where  any  estate  shall  by  any  marriage 
or  other  settlement  be  limited  in  remainder  to,  or  to 
the  use  of  the  first  and  other  son  or  sons  of  the  body  of 
any  person,  with  any  remainder  or  remainders  over,  to 
or  to  the  use  of  any  other  person  orpei*sons,  or  in  remain- 
der to  the  use  of  a  daughter  or  daughters,  with  any  re- 
mainder or  remainders  to  any  other  person  or  persons ; 
that  any  son  or  sons,  daughter  or  daughters,  of  such 
person  or  persons,  tiiat  shall  be  born  after  the  decease 
of  his,  her,  or  their  father,  shall  and  may,  by  virtue  of 
such  settlement,  take  such  estate  so  limited  to  the  first 
and  other  sons,  or  to  the  daughter  or  daughtei*s,  in  the 
same  manner  as  if  born  in  the  lifetime  of  his^  ber,  or 
their  father." 

14.  It  is  somewhat  singular  that  this  statute  does  not 
mention  limitations  or  devises  made  by  wills.  There 
is  a  tradition,  that  as  the  case  of  Reeve  v.  Long  arose 
upon  a  will,  the  Lords  considered  the  law  to  have  been 
settled  by  their  determination  in  that  case  ;  and  were 
therefore  unwilling  to  make  any  express  mention  of 
limitations  or  devises  made  in  wills,  lest  it  should  ap- 
pear to  call  in  question  the  authority  or  propriety  of 
their  determination  Besides,  the  words  of  the  act  ^"'^•^•^•135. 
may  be  construed,  without  much  violence,  to  comprise 
settlements  of  estates  made  by  wills,  as  well  as  by  deeds. 

15.  In   a  modern  casc^,  Lord  Rosslyn  said^ — ^ f  T^j^g  4  ves.  342. 
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case  of  Reeve  v.  Long,  certainly  over-ruling  Archer's 
case,  had  decided  that  a  posthumous  child  was  to  be 
taken  to  all  intents  and  purposes  as  born  at  the  time 
the  particular  estate   determined :  it  was  observed,  the 
decision  Tof  that  case  was  contrary  to  the  opinion   of 
the  Judges.     Undoubtedly  the  Court  of  Common  Pleas 
first,    and,   upon  a  writ  of  error,  the  Court  of  King's 
Bench,  held  differently.     But  it  ought  always  to  be  re- 
membered, it  was  the  decision  of  Lord  Somers ;  and 
that  was  not  the  only   case  in  which   he  stood  against 
the  majority  of  the  Judges ;  and  the  better  consider- 
ation of  subsequent  times  has  shewn,  his  opinion  de- 
served all  the  regard  generally  paid  to  it.     What  fol- 
lowed was  not,  as  it  has  been  inaccurately  stated,  that 
the  opinion  being  against  that  of  the  majority  of  the 
Judges,  it  was  supposed  the  Judges  would  go  against 
that  decision.     The  statute  of  William  III.  was  not  to 
affirm  that  decision  ;  it  did  by  implication  affirm  it :  but 
it  established  that  the  same  principle  should  govern  the 
case  where  the  limitation  was  by  deed  of  settlement. 
"  The  manner  in  which  the  point  has  been  treated  1 
IP. Wms.486.  ever  since  the  case  ofBurdettz?.  Hopegood,  and  the 
other  cases,  from  the  time  of  Lord   Cowper  to  that  of 
Lord  Hardwicke,  proves  what   the  opinion   has  been 
upon  the  propriety  of  a  rule,  which  it  is   impossible  to 
say  is  attended  with  real  inconvenience,  and  which  is 
according   to   every   principle   of  justice   and    natural 
feeling." 

16.  A  posthumous  child  is  entitled,  under  the  statute 

10  &  11  Will.  3.,  to  the  intermediate  profits  of  the  lands 

settled,  as  well  as  to  the  lands  themselves. 

Bassetw.Bas-        17.  A  bill  was  brought  by  Basset,  an  infant,  against 

se ,     in.     .    j^.^  uncle,  to  have  an  account  of  the  real  and  pei-sonal 

3Atk.203.       estate  of  his  father,  upon  which  several  questions  arose. 

The  first  related  to  the  real  estate,  and  was  this : 

J.  P.  Basset,  father  of  the  infant,  settled  the  bulk  of 
his  estate  on  himself  for  life,  remainder  to  trustees  dur- 
ring  his  life  to  preserve  contingent  remainders,  re- 
mainder to  his  first  and  other  sons,  remainder  to  his 
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brother,  who  was  the  defendant.  Basset  the  father 
died,  his  wife  privement  ensient.  Basset  the  uncle  en- 
tered. Ei^ht  months  after,  the  son  was  born,,  and  en- 
tered upon  his  uncle ;  the  question  was,  who  should 
have  the  intermediate  profits  from  the  death  of  the 
father  to  the  birth  of  the  son. 

Lord  Hardwicke. — ''  As  to  this  point,  it  must  depend 
upon  the  construction  of  the  statute  10  &  11  Will.  III. ; 
and  as  to  that,  it  must  be  considered  what  was  the 
mischief  intended  to  be  remedied,  and  what  remedy 
the  Legislature  have  applied.  Now  the  defendants  say, 
nothings  was  intended  to  be  remedied  but  the  vesting 
of  the  remainder,  which  they  say  was  the  only  evil 
complained  of  in  the  case  of  Reeve  v.  Long  in  the 
House  of  Lords,  which  was  the  foundation  and  oc- 
casion of  that  act.  But  I  am  of  opinion  this  was 
not  the  single  mischief  that  was  intended  to  be  pre- 
vented, but  the  whole  evil ;  and  they  meant  not  only 
to  give  posthumous  children  power  to  enter,  but  to 
take  the  profits  also,  according  to  the  intention  of  per- 
sons making  settlements,  and  wills  too,  of  this  kind  ; 
and  this  appears  both  from  the  title,  preamble,  and  pro- 
vision of  the  statute.  And  the  words  are  so  plain,  that 
to  put  any  other  construction  upon  them  would  be  to 
repeal  the  act ;  which  says,  such  posthumous  child  shall 
take  in  such  manner  as  if  born  in  the  life  of  his 
father.  But  it  was  said  by  the  defendant's  counsel, 
that  the  words  take,  S^c.  meant  only  that  he  should  take 
the  remainder  in  such  manner  as  heirs  at  law  by  de- 
scent take,  who  have  not  intermediate  profits  ;  and  that 
this  being  a  new  law,  ought  to  be  considered  accord- 
ing to  the  rules  of  the  common  law  in  similar  cases  ; 
and  it  is  true  it  is  a  usual  manner  of  construing-  new 
acts,  according  to  the  old  rules  :  but  to  do  so  in  this 
case  would  be  repugnant  to  the  words  of  the  act,  for 
heirs  by  descent  do  not  take  as  if  born  in  the  life  of 
their  father.  But  the  addition  of  these  words  in  the 
actj  '  although  no  tnistees  to  preserve  contingent  re- 
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niainders/ clears  this  of  all  objections;  and  as  before 
that  act  all  accurate  conveyancers  inserted  such  limit- 
ations, so  since  they  have  left  them  out,  which  plainly 
shews  their  sense  of  the  statute.  But  the  objections 
on  the  part  of  the  defendant  are  these,  that  there  must 
be  some  tenant  to  the  freehold,  somebody  to  answer 
the  prcecipes  of  strangers  ;  and  this  can  be  nobody  but 
the  uncle.  As  to  this  I  do  not  know  whether  it  is 
material  for  me  to  consider  it,  because  1  can  get  it  in 
another  way:  but  judg-es  in  such  cases  must  mould  and 
frame  such  estates  as  are  ag;reeable  to  the  plain  inten- 
tion of  the  Legislature.  It  may  vest  in  the  uncle,  and 
devest  upon  the  birth  of  a  son  by  relation  ;  and  this  is 
ag-reeable  to  the  construction  of  law  in  other  instances, 
as  in  the  case  of  enrolment  of  deeds ;  here,  though  a 
person  has  no  title  till  enrolment,  yet  from  the  en- 
rolment, he  is  in  from  the  time  of  the  execution  of 
the  deed. 

''  As  to  the  objection  that  there  is  no  leg-al  remedy 
for  the  profits  ag-ainst  the  uncle,  I  think,  if  my  con- 
struction is  right,  the  son  might  bring  an  ejectment, 
and  lay  his  demise  to  the  time  of  the  death  of  his  father, 
and  every  body  would  be  estopped  to  say  that  he  was 
not  born  in  the  life  of  his  father;  for  how  could  the  de- 
fendant take  the  objection,  not  till  he  had  entered  into 
the  common  rule.  And  though  it  is  at  the  plaintiff's 
peril  if  he  lays  his  demise  before  his  title  accrued,  yet 
if  my  construction  is  right,  his  title  did  accrue  ;  and  it 
would  be  immaterial  whether  he  could  or  could  not  in 
fact  make  such  demise,  because  such  demises  are  only 
looked  upon  as  matters  of  form,  and  not  real,  for  in- 
fants make  such  demises  every  day.  But  suppose  this 
point  of  law  was  otherwise,  I  am  of  opinion  this 
Court  would  make  the  uncle  a  trustee  for  the  in- 
fent,  and  that  seems  to  me  to  be  the  meaning  of 
the  act  of  parliament ;  and  though  it  is  natural  to  pur- 
sue legal  remedies,  where  such  are  to  be  had,  yet  that 
is  no  reason,  if  they  are  not  to  be  had,  why  remedies 
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should  not  be  enforced  here.  1  am  therefore  of  opi- 
nion the  intermediate  profits  of  the  estate  mnst  go  to 
the   infant." 

18.  There  are  some  few  instances  of  vested  remain- 
ders takinij  effect,   thouo-h  the  ])recedino-  estate  be  de-  a  vested  re- 

~  "^  !•         •  «       1  •      I  iiiaiuder  may 

feated;  as  where  the  lessor  disseises  A.  his  lessee  for  ukeetfect, 
life,  and  makes  a  lease  to  B.  for  the  life  of  A.^  remainder  preceding  es- 
to  C.  in   fee;  here,  though  A.  enters  and  defeats  the  ^/^^ ''^^ '^'^f^'^'- 
estate  for  life,   the  remainder  to  C.  is  good;  for  having-  it°st-298a. 
been  once  vested  by  a  good  title,  it  would  be  unreason- 
able that  the  lessor  should  have  it  against  his  own  livery. 

19.  So  if  a  lease  be  made  to  an  infant  for  Hfe,  with 

a  remainder   over ;  if   the    infant  at  his  full  age  dis-  ^'^«'»- 
agree  to  the  estate  for  life,  yet  the  remainder  is  good, 
having  once  vested  by  a  good  title. 

20.  From  the  principle  that  a  contingent  remainder 

must  vest  at  or  before  the  determination  of  the  particu-  a  remainder 

.  ^  may  fail  as  to 

lar  estate,  it  follows  that  an  estate  hmited  on  a  contin-  one  part,  and 
gency  may  fail  as  to  one  part,  and  take  effect  as  to  another, 
another,   wherever  the  preceding  estate  is  in   several  ^^*™*^'^^^* 
persons ;  for  the  particular  tenant  of  one  part  may  die 
before  the  contingency,   and  the  particular  tenant  of 
another  part  may  survive  it. 

21.  A  feme  covert  and  a  stranger  being  jointenants 
for  life  of  copyhold  lands,  with   remainder  to  the  heirs  Laner.  Pan- 
of  the  body  of  baron  and   feme;  the  stranger  surren-  Ab.'238.**  * 
dered  his  moiety  to  the  baron  and  feme,  afterwards  the  ^^^"  '^^^' 
baron  surrendered  the  whole  to  B.  in  fee.     The  feme 
died  leaving  issue ;  then  the  baron  died. 

The  question  was,  whether  the  remainder  to  the  heirs 
of  the  body  of  the  baron  and  feme  vested  in  the  issue. 
It  was  adjudged,  that  when  the  stranger  conveyed  his 
moiety  to  the  baron,  the  jointure  between  the  stranger 
and  the  feme  covert  was  severed  ;  when  the  baron 
conveyed  the  whole  to  B.,  he  took  an  estate  in  one 
moiety  for  the  life  of  the  feme  (defeasible  by  her  on 
the  death  of  her  husband),  and  in  the  other  moiety, 
for  the  life  of  the  stranger ;  therefore  upon  the  death 
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of  the  feme  the  estate  in  the  first  moiety  was  deter- 
mined, at  which  time  the  remainder,  as  to  that  moiety, 
ought  to  have  vested,  which  it  could  not  do,  because 
the  person  to  take  it  was  to  be  tlie  heir  of  the  bodies 
of  both  baron  and  feme :  but  that  was  impossible  dur- 
ring"  the  life  of  the  baron,  for  nemo  est  hceres  viventis  ; 
therefore,  as  the  remainder  could  not  vest  at  the  de- 
termination of  the  preceding-  estate,  it  should  never 
vest  at  all,  as  to  that  moiety,  so  that  in  this  case  the  re- 
mainder failed  as  to  one  moiety. 

22.  Lord  Ch.  B.  Gilbert  seems  not  to  approve  of  the 
Ten.  252.  resolution  in  the  above  case ;  for  by  construing  the 
limitation  to  the  heirs  of  the  body  of  the  husband  and 
wife,  a  contingent  remainder,  he  says,  we  suppose  a 
deed  made  and  an  estate  given,  where  at  the  very  first 
it  appeared  that,  for  one  moiety,  the  deed  and  estate 
could  have  no  manner  of  effect,  unless  the  husband  and 
wife  died  at  one  instant  of  time.  Mr.  Fearne  says  this 
seems  to  be  a  mistake,  for  the  original  limitation  did 
not  involve  any  such  inconsistency  ;  the  inconvenience 
arose  from  the  subsequent  acts.  The  joint  estate  for 
life  might  have  continued  unsevered  between  the  wife 
and  the  stranger ;  and  on  the  death  of  the  survivor, 
there  might  have  been  an  heir  of  the  bodies  of  the 
husband  and  wife  capable  of  taking  when  the  preced- 
ing estate  determined ;  if  both  husband  and  wife  had 
died  in  the  lifetime  of  the  stranger;  or  if  both  hus- 
band and  stranger  had  died  in  the  lifetime  of  the 
wife.  That  the  Chief  Baron  also  refers  to  a  case 
in  3  Leon.  4.  of  a  surrender  to  the  use  of  the  wife 
for  life,  remainder  to  the  use  of  the  right  heirs  of 
the  husband  and  wife,  where  the  justices  were  of 
opinion  that  the  riemainder  was  executed,  for  a 
moiety,  in  the  wife.  But  that  was  not  only  super- 
seded by  the  contrary  decision  in  Lane  v.  Pannel : 
but  was  contrary  to  the  preceding  case  in  Dyer  99, 
2.  RolL  Ab.  416,  Dalison  20.  pi.  8.  cited  in  2  Leon, 
I02r;  asiw^ll  as^  t(J^  the  doctrine  of  the  latter  cases. 
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23.  A  continaent  remainder  may  take  effect  in  some,  ^  remainder 

°  ''  .  I  •      •       1       °^*y  '*^*''  effect 

thoug-h  not  in  all  the  persons  to  whom  it  was  hmited  ;  insome.though 
according  as    some  may  come  in  esse,  before  the  de-  Fearne,  312. 
termination  of  the  particular  estate,  and  others  not. 

24.  Thus,  if  a  limitation  be  to  A.  for  life,  remainder  ^'°^^?^^ 

'  Comb,  4n/. 

to  the  rig^ht  heirs  of  J.  and  K.  ;  here,  if  J.  happen  to 
die  before  A.,  and  K.  survive  A.,  the  heirs  of  the  first 
may  take,  but  those  of  the  latter,  it  seems,  will  be  for 
ever  excluded;  for  the  heirs  of  J.  are  in  esse  at  the 
determination  of  the  preceding  estate,  but  not  the  heirs 
of  K.,  who  is  then  living. 

25.  This  doctrine  however  seems  confined  to  limit- 
ations at  common  law  ;  and  does  not  extend  to  estates 
created  by  way  of  devise. 

26.  Thus,  in  the  case  of  Doe  v.  Perryn,  the  daugh-  Cb.  l  §  53. 
ter  had  no  child  at  the  testator's  death ;  but  afterwards 

had  three  by  her  said  husband,  who  died  in  their 
parent's  lifetime.  One  point  contended  for  was,  that 
the  limitation  being  to  the  children  in  fee,  was  con- 
tingent till  the  death  of  the  mother ;  therefore  the  re- 
mainder over  took  effect  on  her  leaving  no  child. 
But  it  was  held  that  the  fee  vested  in  the  child  first 
born ;  afterwards  opened  and  let  in  those  bom  at  sub- 
sequent periods. 
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CHAP.  V. 


Remainders  Ihmted  hy  way  of  Use,  and  Contingent  Uses. 


Sect.    1.  Remahiders  by  way  of 
Use. 
10.   There  must  be  a  par- 
ticular Estate  to  sup- 
port the  Remainder. 
1 5.   fVill  devest  in  favour 
of  Persons  becoming 
entitled. 


Sect.  18.  Contingent  Uses. 
20.  Springing  Uses. 
26.  Shifting  Uses. 
32.  Shfting      Clauses     in 

Settlements. 
37.  Out  of  what  Seisin  they 


Section  I. 


tH  1»k 


Wegg  V.  Vil 
lers,  2  Roll. 
Ab.  769. 
2  Sid.  64. 
Tit.  11.  c.  3. 


Remainders  by  REMAINDERS,   whether   vcstcd  OF  Contingent,    may  be 
way  of  use.       limited  by  way  of  use,  as  well  as  by  conveyances  deriv- 
ing their  effect  from  the  common  law  ;  and  -  remainders 
are  now  usually  created  by  conveyances  to  uses. 

2.  Thus  if  a  person  covenants  to  stand  seised  to  the 
use  of  A.  for  life,  remainder  to  his  first  and  other  sons 
in  tail  (A.  having  no  sons  at  the  time,)  remainder  to  B. 
iri  tail,  remainder  to  the  covenantor  in  fee  ;  a  use  im- 
mediately arises,  out  of  the  seisin  of  the  covenantor,  to 
A.  for  life,  and  to  B.  in  tail,  which  are  immediately 
executed  by  the  statute  27  Hen.  8.  c.  10.  Because  in 
this  case  there  are  persons  seised  to  a  use,  a  cestui  que 
use,  and  a  use  in  esse  :  but  with  respect  to  the  contin- 
gent uses  limited  to  the  first  and  other  sons  of  A.,  they 
cannot  possibly  be  executed,  because  there  are  no  ces- 
tuis  que  use  in  esse.     The  moment  A.  has  a  son,  a  use 
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in  tail  arises  to  him  out  of  the  seisin  of  the  covenantor, 
who  has  the  revei'sion  in  fee  of  the  legal  estate  in  him  ; 
and  the  statute  executes  the  legal  estate  to  such  first 
son,  M'ho  becomes  tenant  in  tail  in  remainder  of  the 
legal  estate,  expectant  on  the  determination  of  A.'s 
life  estate. 

3.  Where  the  conveyance  operates  hy  transmutation 
of  possession,  as  in  the  case  of  a  fine,  recovery,  or  re- 
lease to  uses,  other  principles  have  been  adopted  to 
support  contingent  remainders  limited  in  this  manner. 

4.  Thus  if  lands  are  conveyed  to  trustees  and  their 
heirs  by  fine,  recovery,  or  release,  and  it  is  declared 
that  these  assurances  shall  enure  to  the  use  of  A.  for 
life,  remainder  to  his  first  and  other  sons  in  tail  (A. 
having  no  son  at  the  time,)  remainder  to  B.  in  fee ;  in 
this  case  the  use  for  life  limited  to  A.  and  the  use  in 
remainder  limited  to  B.  are  immediately  executed  by 
the  statute,  and  converted  into  legal  estates;  because 
there  are  persons  seised  to  a  use,  a  cestui  que  use,  and 
a  use  in  esse.  But  with  respect  to  the  contingent  uses 
limited  to  the  first  and  other  sons  of  A.,  they  cannot 
possibly  be  executed,  because  there  is  no  cestui  que  use 
in  esse.  Whenever  A.  has  a  son,  then  there  is  a  cestui 
que  use  in  esse;  a  use  therefore  vesta  in  such  son  in 
tail,  and  the  statute  transfers  the  legal  estate  to  that  use. 

5.  As  no  use  however  can  be  executed  by  the  statute, 
unless  there  is  some  person  seised  to  such  use,  it  was 
much  doubted  out  of  what  seisin  the  use  should  arise 

to  the  first  son  of  A.  In  a  case  in  17  Eliz.  Lord  Ch.  J.  Brent's  case. 
Dyer  says—'-  Although  by  the  words  of  the  statute  the  ^'^'■^^• 
freehold  of  the  land,  and  the  fee  simple  also,  which  the 
feoffees  receive,  are  deemed  and  vested  in  the  cestui 
que  use  before  ;  yet,  adhuc  remanet  qucedafu  scintilla 
juris,  et  tituli  quasi  medium  quid,  inter  utrosque  status, 
scilicet  ilia  possibiliias  futuri  usus  emcrgentis ;  et  sic 
ititeresse  et  titulus,  et  non  tanlum  nuda  auctoritas  seu 
potestas  remanet." 

6.  This  doctrine  was  fully  discussed  in  Chudleigh's  iRep,i37«, 

TOL.    II.  X 
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case;  and  Lord  Coke  reports  the  opinion  of  the  majority 
of  the  judges  to  have  been — ''That  the  feoffees  since 
the  statute  had  a  possibility  to  serve  the  future  use 
when  it  came  in  esse,  and  that  in  the  mean  time  all  the 
uses  in  esse  shall  be  vested ;  and  when  the  future  use 
comes  in  esse,  then  the  feoffees,  if  the  possession  be 
not  disturbed  by  disseisin  or  other  means,  shall  have 
sufficient  estate  and  seisin  to  serve  the  future  use,  when 
it  comes  in  esse,  to  be  executed  by  force  of  the  statute ; 
and  that  seisin  and  execution  by  force  of  the  statute 
ought  to  concur  at  one  and  the  same  time.  And  this 
case  is  not  to  be  resembled  to  cases  at  the  common 
law,  for  an  act  of  parhament  may  make  division  of  es- 
tates ;  and  forasmuch  as  this  division  is  made  by  act 
t)f  parliament,  it  is  not  necessary  that  the  feoffees  should 
fiave  their  ancient  estates." 

7.  They  also  said  "'that  this  construction  was  just,  and 
consonant  to  reason  and  equity;  for  by  this  construction 
the  interest  and  power  that  every  one  hath  will  be  pre- 
served by  the  act ;  for  if  the  possession  be  disturbed  by 
disseisin  or  otherwise,  the  feoffees  will  have  power  to 
enter  to  revive  the  future  uses  according  to  the  trust 
reposed  in  them  ;  and  if  they  by  any  act  bar  them- 
selves of  their  entry,  then  this  case,  not  being  remedied 
by  the  act,  doth  remain  as  it  was  at  common  law." 

8.  The  absolute  necessity  of  supposing  some  person 
to  be  seised  to  a  use,  before  it  can  be  executed  by  the 
statute,  was  the  reason  of  adopting  the  doctrine  of  a 
possibility  of  entry,  or  scintilla  juris,  in  the  feoffees  or 
releasees  to  uses.  The  framers  of  the  statute  of  Uses 
do  not  appear  to  have  had  contingent  uses  in  contem- 
plation when  they  penned  the  act,  otherwise  they  would 
probably  have  inserted  some  clause  respecting  them  ; 
and  when  a  case  of  contingent  uses  arose,  this  fiction 
was  recurred  to  in  order  to  support  them.  But  in  Chud- 
leigh's  case  the  judges  were  not  unanimous  in  this  opi- 

iR?p.  132  b^     ^^ion  ;  for  Lord  Ch.  Baron  Periam  and  Justice  Walms- 
ley  held  that  the  intent  of  the  statute  of  Uses  was,  to 
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devest  the  whole  estate  out  of  the  feoffees,   conusees^ 

or  recoverors,  and  to  vest  it  in  the  cestui  que  use  ;  so 

that  it  Would  be  against  the  meaning-  and  the  letter  of 

the  law  also,  to  say  that  any  estate,  or  rights  or  stitttiUa 

mris,  should  remain  in  the  feoffees;    and  the  Chief 

Baron  said,  that  this  scintilla  juris  was  like  Sir  Thomas 

More's  Eutopia.     That  in   consequence  of  the  words 

of  the  statute  of  Uses,   ''  at  any  time  hereafter  shall 

happen  to  be  seised,"  the  seisin  which  the  feoffees  had 

at  the  beginning-,   by  the  feoffment,  would  be  sufficient 

within  the  act  to  serve  all  the  uses,  as  well  future,  when 

they  came  in  esse,  as  present ;  for  there   needed  not 

many  seisins,  nor  a  continued  seisin,  but  a  seisin  at  any 

time.     So  a  seisin  at  one  time  would  suffice ;  for  the 

statute  said   "  seised  at   any  time  ;"   and  it  would  be 

hard,  when  the  statute  required  but  one  seisin,  atone  i Leon. 258. 

time'  only,    that   many    seisins,    and   at  several  times, 

against  the  intent  and  letter  of  the  statute,  should  be 

required. 

9.  The  doctrine  that  contingent  remainders  limited 
by  way  of  use  take  effect  when  they  come  in  esse,  by 
means  of  the  possibility  of  entry,  or  scintilla  juris  of 

the  feoffees,  is  said  by  Lord  Hardwicke  to  depend  on  Garth  p.Cot- 
such  refined  and  speculative  reasonings  as  are  not  very  '  *"  "* 
easy  to  Comprehend.  The  consequence  of  admitting 
this  possibiHty  of  entry  is,  that  a  right  of  entry  alone  is 
not  sufficient  to  support  such  uses  :  but  that  where  the 
preceding  estates  are  devested,  there  must  be  an  actual 
entry  to  restore  them.  This  is  a  very  dangerous  doc- 
trine, and  will  therefore  be  considered  in  the.hoext 
Chapter.  ^ 

10.  The  rule  respecting  the  necessity  of  an  estate  of  There  must  be 
freehold  to  support  a  contingent  remainder  holds  et^ualiy  esE'to  ^^  - 
lii  the  limitation   of  contingent  remaindere  bv  Way  -of  port  the  re- 

'-'  ^  J  mainder. 

use,  as  by  common  law  conveyances.  For,  although 
before  the  statute  of  Uses,  a  feoffment  to  the  use  of  A. 
for  years,  remainder  in  contingency,  would  have  been 
good;  because  the  feofl'ees   remained   tenants   of  the 
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le^l  freehold  ;  yet,  since  that  statute,  it  is  otherwise, 
for  no  estate  remains  in  the  feoffees  or  releasees  to  uses. 
11.  A  person  conveyed  by  lease  and  release  to 
trustees  and  their  heirs,  to  the  use  of  himself  for  ninety- 
nine  years,  remainder  to  the  use  of  trustees  for  twenty- 
five  years,  remainder  to  the  heirs  male  of  his  own  body, 
remainder  to  his  own  right  heirs. 

The  Court  held  that  the  limitation  to  the  heirs  male 
of  the  body  of  the  releasor  was  void ;  because  there 
was  no  preceding  estate  of  freehold  limited  to  sup- 
port it. 

12.  Husband  and  wife  covenanted  to  levy  a  fine  of 
the  wife's  land  to  the  use  of  the  heirs  of  the  body  of 
the  husband  on  the  wife  begotten,  remainder  to  the 
use  of  the  right  heirs  of  the  husband.  They  had 
issue  that  died  in  their  lifetime ;  afterwards  the  wife 
died,  living  the  husband. 

Resolved,  that  the  limitation  to  the  heirs  of  the  hus- 
band was  void,  for  want  of  a  preceding-  estate  of  free- 
hold to  support  it;  for  the  husband  could  not  take  an 
estate  for  life  by  implication,  because  the  estate  be- 
longed to  the  wife  ;  and  supprfsing  an  estate  for  life  in 
the  wife  by  implication^  or  resulting  use,  capable  of 
supporting  the  use  to  the  heirs  of  the  body  of  the  hus- 
band on  the  wife  ;  yet  she,  as  well  as  their  issue,  having 
died  in  the  husband's  hfetime,  before  the  limitation  to 
his  right  heirs  could  vest,  that  must  have  failed  as  a 
contingent  remainder,  for  want  of  a  subsisting  parti- 
cular estate  to  support  it,  at  the  time  of  his  death. 

13.  It  appears  from  the  reasoning  in  the  preceding 
case,  that  where  the  grantor  takes  a  freehold  estate  by 
a  resulting  or  implied  use,  arising  from  the  same  deed, 
it  will  support  a  contingent  limitation  as  effectually  as 
if  an  estate  of  freehold  had  been  expressly  limited 
to  him. 

14.  So,  in  the  case  of  Penhay  v  Hurrell,  after  solemn 
argument  on  the  point,  and  a  case  stated  to  the  judges; 
it  was  decreed  that  the  estate  for  life  which  resulted  to 
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the   cognizor  was  sufficient  to  support  the  contingent 
limitation  to  his  first  and  other  sons. 

15.  It  has  been  stated,  that  a  remainder  limited  by  a  \V\\\  devest  ia 

-,  ,    ^  fv      .     •  favour  of  per- 

common   law   conveyance    may   take    etiect   in    some,  sons  becoming 
though  not  in  all    those   to  whom    it  is   given.     But  *°*'*^^^' 
where  a  contingent  remainder  is  limited  by  way  of  use 
to  several  persons,  who  do  not  all  become  capable  at 
the  same  time  ;  notwithstanding  it  vests  in  the  person 
first  becoming  capable,  yet  it  will  devest,  as  to  the  pro- 
portion of  the  persons  afterwards  becoming  capable, 
before  the  determination  of  the  particular  estate  ;  and 
they  will  take   jointly,    notwithstanding  the    different  Tit.  is.  c.  i. 
times  of  vesting. 

16.  A  conveyance  was  made  to  the  use  of  A.  the  hus-  Mathews ». 
band  for  life,  remainder  to  the  use  of  B.  for  life,  re-  46-. 
mainder  to  all  the  issues  female  of  their  two  bodies  and  sn.*   ^^™* 
the  heirs  of  the  bodies  of  such  issues  female.     A.  and 

B.  had  issue  a  daughter.  Resolved,  that  the  remainder 
in  tail  to  the  issues  female  was  not  so  attached  in  that 
daughter,  as  not  to  be  devested  for  a  moiety  on  the 
birth  of  another  daughter ;  for  such  a  limitation  being 
by  way  of  use,  springs  out  of  the  estate,  according  to 
the  capacity  of  the  person  in  whom  it  is  to  vest. 

17.  Lands  were  settled  to  the  use  of  a  wife  for  life.  Doe »,  Martin, 
remainder  to  the  use  of  her  husband  for  life,  remain-  '* '^^'■'^  ^- ^s- 
der  to  the  use  of  all  and  every  their  child  or  child- 
ren equally,  if  more  than  one,  as  tenants  in  com- 
mon, &c.,  subject  to  a  power  of  appointment  in  the 
parents.  It  was  held,  that  the  remainder  vested  in  the 
children  on  their  respective  births. 

18.  Soon  after  the  statute  of  Uses,  and  even  so  late  contingent 
as  31  EUz.,  it  was  laid  down  by  Lord  Chief  Justice  "'^^ 
Popham,  in  Chudleigh's  case,  that  no  limitation  of  a 

use,  which  was  contrary  to  tlie  rules  estabhshed  at 
common  law,  respecting  the  Hmitation  of  legal  estates, 
should  be  executed  by  the  statute ;  for,  otherwise,  all 
the  mischiefs  intended  to  be  remedied  by  the  act  would 
be  continued,  or  greater  introduced.     This  idea  was. 
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however;  soon  dtjparted  from,  and  advantage  taken  of 
an  expression  in  the  statute  of  Uses,  in  order  to  sup- 
port several  of  those  limitations  which  had  been   al- 
'   iowed  by  the^ourt  of  Chancery  in  declarations  of  uses 
..r.i-  *  Ayhen  they  were  distinct  from  the  legal  estate. 
Tit.  11.  c. 4.     *'i  19.  The  statute  of  Uses   enacts  that  the  estate  of 
feoffees  to  uses   shall  be  in  the  cestui  que  use  "after 
!guch  quality  J,  manner,  form,  and  condition  as  they  had 
before,  in  or  to  the  use,  confidence,  or  trust,  that  was  in 
them."    Now,  the  Court  of  Chancery  having-  permitted 
the  limitation  of  a  use  for  life  or  in  tail  to  arise  in  futuro, 
without  any  preceding  estate  to  support  it ;  and  also 
that  a  use  should  change  from  one  person  to  another, 
by  matter  ex  post  facto,  though  the  first    use  were 
limited  in  fee  ;  the  courts  of  law  in  process  of  time  ad- 
mitted limitations  of  this  kind  in  conveyances  to  uses  ; 
and  determined  that  in  such  cases  the  statute  would 
transfer  the  possession  to  the  cestui  que  use  in  the  same 
quality,  form,  and  condition,  as  he  had  in  the  use. 
Springing  uses..      gQ.  With  rcspcct  to  uscs  limited  to  arise  in  futuro, 
without  any  preceding  estate  to  support  them,  which 
are  usually  called  springing  uses,  the  first  case  in  which 
a  limitation  of  this  kind  was  allowed  appears  to  have 
been  determined  in  10  Eliz  ,  and  is  thus  reported  by 
Dyer.  (I  faiii<t«!i  il 

Mutton's  case,       21.  J.  M.  being  seised  of  certain  lands  in  fee,  levied 
Dyer  /4  .      ^  ^^^  thereof;  and  by  indenture  declared  the  use  of  it 
to  be  to  himself,  and  to  such  wife  and  wives  as  the  said 
J;  M.  should  happen  afterwards  to  marry,  by  whatever 
names  she  or  they  might  be  called,  for  and  during  their 
,      ,  a     natural  lives,  and  the  life  of  the  survivor  of  them,  with 
rwc  ,T»fn    .  Jiv;ers  remainders  over.     Afterwards  J.  M.  took  to  wife 
:.  one  A»,  and  then  died.     Whether  she  should  take  any 
idling'  by  the  said  indenture  or  fine,  or  not,  was  the 
question.     By  the  opinion  of  Wray  and  Meade,  Ser- 
jeants, and  Plowden,  ^nd  Onslow,  solicitor,  she  might; 
and  thereto  they  subscribed  their  names. 
617.  Moore  states^  that  the  parties  not  being  satisfied  with 
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this  determination,  the  case  was  carried  into  the  Court 
of  Common  Pleas,  where  it  adjudged  iu  the  same 
manner. 

22.  The  next  case  that  arose  on  this  point  was  in  p^"^^ 
37  and  38  EHz.,  and  is  thus  reported  by  Croke: — A  Eiix,439. 
person  made  a  feoffment,  which  was  declared  to  be  to 
the  use  of  himself  and  A.  his  wife  that  should  be  after 
their  marriage,  and  of  the  heirs  of  their  bodies  ;  and 
took  A.  to  wife.  The  question  was,  whether  the  wife 
should  take  by  the  hmitation  of  this  use.  Coke,  At- 
torney General,  contended  that  she  should  not,  for 
presently  by  the  feoffment  the  fee  was  in  the  hus- 
band by  the  possession  executed  to  the  use  which 
he  had  before  the  marriage;  which  could  not,  after 
tJie  marriage,  be  divided,  and  made  an  estate  tail 
in  him,  as  he  had  the  fee  in  him  till  the  marriage; 
for  it  might  have  been  that  the  mamage  had  never 
taken  ell'ect,  and  that  would  have  confounded  the 
other  use ;  and  uses  in  fiituro  could  not  arise  upon 
such  future  acts,  for  then  a  use  would  rise  out  of  a  jj^^  ^^^ 
use.     But    all    the    justices    held,    that    although    he  Brent's  case, 

„         .         ,  .  .  ,  and  Bould  v. 

were  seised  in  fee  in  the  mean  time,  as  in  truth  he  wjnston, 
wa$,  yet,  by  tlie  marriage,  the  new  use  should  arise  "'"''' *^ 
^nfll  Test. 

12  Mod.  39. 


23.  It  is  said  by  Lord  Chief  Justice  Holt  that  a  feoff-  ^'''-  ^"• 


ment  to  the  use  of  A.  and  his  heirs,  to  commence  four 
years  from  tlience,  was  good  as  a  springing  use.  In 
a  modern  case  this  doctrine  was  admitted,  and  an  estate 
of  freehold  was  allowed  to  arise  injuturo  upon  a  cove- 
nant to  stand  seised  to  -uses. 

24.  Thomas   Kirby  being  seised  in  fee  of  the  lands  Roer.Tmn- 
in  question,  executed  indentures  of  lease  and  release  ">".  2^viis. 

^  Kcp.  /5. 

of  them  to  his  brother.  The  lease  was  made  for  a 
year  in  the  usual  manner.  The  release  witnessed, 
that,  for  the  natui-al  love  which  Tliomas  Kirby  bore  to 
his  brother,  and  in  consideration  of  100/.  paid  to  him 
by  his  said  brother,  the  said  Thomas  Kirby  granted, 
released,  and  confirmed  to  his  brother,  in  his  actual 
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possession  then  being  by  virtue  of  the  lease  for  a  year, 
after  the  death  of  the  said  Thomas  Kirby,  all  that  close, 
&c.,  to  hold  the  same  to  his  said  brother,  and  the  heirs 
of  his  body. 

It  was  admitted  that  this  conveyance  was  void  as  a 
lease  and  release,  because  it  was  a  grant  of  a  freehold 
to  commence  in  futuro ;  but  the  Court  held  that  it 
should  operate  as  a  covenant  to  stand  seised  to  uses  ; 
and  that  the  estate  should  vest  in  the  brother  as  a 
springing  use. 

25.  In  all  cases  of  springing  uses  the  estate  remains 
in  the  original  owner  till  the  use  arises ;  where  there  is 
no  transmutation  of  possession,  the  springing  use  arises 
out  of  the  seisin  of  the  covenantor  or  bargainor; 
where  there  is  a  transmutation  of  possession,  the  new 
use  arises  out  of  the  seisin  of  the  feoffees,  releasees,&c. 

26.  With  respect  to  uses  limited  so  as  to  change  by 
matter  ex  post  facto,  which  are  usually  called  shifting 
or  secondary  uses  ;  the  following  is  the  first  case  in 
which  the  validity  of  a  limitation  of  this  kind  was  dis- 
cussed. 

27.  A  person  made  a  feoffment  in  fee  to  the  use  of 
W.  and  his  heirs,  until  A.  paid  40/.  to  W.,  and  then  to 
the  use  of  A.  and  his  heirs.  A.  paid  the  40/.  Some 
of  the  Judges  held,  that  if  A.  entered,  he  would  become 
ipsofo-cio  seised  in  fee ;  for  W.  being  seised  in  fee  by 
the  statute  of  Us^es,  A.  would  be  able  to  devest  that  fee, 
and  transfer  it  to  himself,  upon  performance  of  the  con- 
dition. Others  were  of  opinion  that  the  payment  of  the 
money  and  the  entry  of  A.  h^d  no  effect,  without  the 
entry"  of  the  feoffees;  and  then  qndcunquevia  data,  the 
entry  would  be  good,  and  A.  would  become  seised  ac- 
cordins'  to  the  terms  of  the  deed.  To  this  it  was 
added,  that  a  use  might  change  from  one  person  to 
another  by  some  act  or  circumstance  ex  post  facto,  as 
well  since  as  before  the  statute. 

28.  A.,  seised  of  the  manor  of  K.,  made  a  feoffment 
of  it  to  the  use  of  the  trustees  and  their  heirs,  upon 
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condition  that  if  they  did  not  pay  10,000/.  in  fifteen 
days,  then  it  should  be  to  the  use  of  the  feoffor  and  M. 
his  uife,  remainder  to  Thomas  their  second  son  in  tail^ 
with  divers  remainders  over.  The  money  was  not 
paid.  Resolved,  that  the  uses  arose ;  and,  that  after  the 
death  of  the  feoffor  and  his  wife,  Thomas  the  second 
son  was  entitled  to  the  land. 

29.  A.  levied  a  fine  of  the  manors  of  D.  and  S.,  and  Kent  p. 
declared  the  uses  by  deed  ;  as  to  the  manor  of  D.,  to  2  Rou!^Ab.  792. 
the  use  of  B.  and  his  heirs  ;  and  as  to  the  manor  of  S.,  C"""- Car.  358. 
to  the  use  of  A.  and  his  heirs,  until  B.  should  be  evicted 

out  of  the  manor  of  D.  by  the  wife  of  A. ;  after  such 
eviction,  to  the  use  of  B.  and  his  heirs,  until  he  should 
be  satisfied  with  the  profits  of  the  land  for  the  damag-es 
received  by  the  eviction.  This  was  held  to  be  a  good 
conting-ent  use  of  the  manor  of  S.,  so  that  nothing- 
vested  in  B.  till  an  eviction. 

30.  A.,  tenant  for  life,  and  R.,  entitled  to  the  rever-  spnngr.Caesar 
sion  in  fee,   covenanted  to  levy  a  fine  to  the  use  of  A.  iR0U.Ab.413. 
and  his  heirs,  if  R.  did  not  pay  him  10s.  on  the  1 0th  of 
September  following  ;  and,  if  he  did  pay  it,  then  to  the 

use  of  A.  for  life,  remainder  to  the  use  of  R.  in  fee. 
It  was  held  that  A.  had  an  estate  in  fee  till  R.  paid 
the  10s.   ^'\\-  Mf! 

31.  Mary  and  Penelope  Tannott  being  seised  in  fee  Uoyd  r.carew, 
as  coheirs,  in  consideration  of  4,000/.  paid  to  Mary  by  ca,  137. 
Carew,  and  of  a  marriage  which  soon  afterwards  took 

place  between  Penelope  and  Carew,  the  said  Mary  and 
Penelope  conveyed  all  their  estates  to  trustees  and  their|^ 
heirs,  to  the  use  of  Carew  for  life,  remainder  to  Pene-^ 
lope  for  life  for  her  jointure,  remainder  to  trustees  to 
preserve  contingent  remainders,   remainder  to  the  first,, 
and  other  sons  of  Carew  and  Penelope  successively  ii^ 
tail  male,  remainder  to  the  daughters  in  tail,  with  the 
ultimate  remainder  to  Carew  and  his  heirs  for  ever  ; 
subject  to  a  proviso  that,  if  it  should  happen  that  no 
issue  of  the  said  Carew  by  the  said  Penelope  should 
be  living  at,  the  decease  of  the  survivor  of  them ;  and 
2 
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the  heirs  of  the  said  Penelope  should,  within  twelve 
months  after  the  decease  of  the  survivor  of  the  said 
Richard  and  Penelope,  tlyin^  without  issue  as  afore- 
said, pay  to  the  heirs  or  assigns  of  the  said  Carew4000/., 
that  then  the  remainder  in  fee  simple  so  limited  to  the 
said  Carew  and  his  heirs  should  cease,  and  the  pre- 
mises should  remain  to  the  use  of  the  right  heirs  of  the 
said  Penelope  for  ever.  It  was  held,  that  this  was  a 
good  shifting-  use ;  and  the  decree  was  affirmed  in  the 
House  of  Lords. 

32.  In  settlements  made  on  the  young-er  sons  of 
noble  famihes  there  are  provisoes  frequently  inserted, 
that  if  the  family  estate  and  title  shall  descend  on  such 
younger  sons,  the  estate  limited  to  them  in  such  settle- 
ments shall  cease,  as  if  they  were  dead  without  issue, 
and  shall  g-o  over  to  the  person  next  in  remainder  ; 
which  is  a  shifting*  use. 

33.  W.  Nicolls  devised  his  real  estates  to  trustees, 
in  trust  to  receive  the  rents  and  profits,  and,  after  paying 
certain  annuities,  to  pay  the  surplus  to  his  brother, 
Edward  Nicolls,  for  sixty  years,  if  he  should  so  long 
live,  from  and  after  the  expiration  of  the  said  term,  or 
the  decease  of  the  said  Edward  Nicolls  :  then  to  stand 
seised  to  the  use  of  the  first  and  other  sons  of  Edward 
Nicolls,  and  the  heirs  of  their  bodies  severally  and  suc- 
cessively, remainder  over;  provided,  that  if  the  said 
Edward  Nicolls,  or  the  heirs  of  his  body,  should 
become  seised  of  the  estates  of  William  Trafford,  then 
the  trusts  thereby  declared  for  the  use  of  the  persons 
who  should  so  become  seised  should  cease,  determine, 
and  be  absolutely  void :  and  the  trustees  should  stand 
seised  to  the  use  of  the  person  next  in  remainder  under 
his  will,  in  the  same  manner  as  he  or  she  would  be  en- 
titled, if  the  person  so  seised  of  Trafford's  estate  was- 
or  were  actually  dead.  The  estate  of  Trafford  came 
to  Edward  Nicolls.  Held,  that  the  estate  which  he 
took  under  the  will  ceased,  and  vested  in  his  eldest  son, 
being  the  next  person  in  remainder. 
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34.  Thomas   Heneaffe   devised    his   real  estates   to  Doe«;Hene- 

o  _  age,  4  Term 

trustees^  to  the  use  of  his  son,  G.  F.  Henea^e^  for  life,  R- 13- 
j     remaioder  to  the  use  of  the  same  trustees   aaad  thdr  ^o"?f'  ^^^* 
heirs,   during  the  life  of  the  said  G.  Fj  Henea^-e,';in  f^  veV  478°'* 
trust   to    preserve   the    contingent    uses    and    estates 
thereinafter  limited ;  nevertheless,  to  permit  the  said 
G.  F.  Heneage  to  receive  the  rents  thereof  during  his 
life,  remainder  to  his  first  and  other  sons  in  tail  male, 
remainder  over ;  with  a  proviso,  that  if  the  said  G.  F. 
Heneage,    or    any  son  of   his,   should  take  his  eldx»r 
brother's  estate,  then  the  limitations  and  estates  thereby 
created  and  given  to  the  said  G.  F.  Heneage  and  his 
sons  should  cease  and  be  void,  and  the  person  next  in 
remainder  should  succeed,  as  if  the  said  G.  F.  Heneage, 
or  any  such  son  or  sons  of  his,  was  or  were  dead. 

G.  F.  Heneage  succeeded  to  the  estate  of  his  father's 
elder  brother,  before  he  had  any  child  :  but  afterwards 
he  had  two  sons.  Held,  that  the  limitation  to  the 
trustees  to  preserve  contingent  remainders,  continued 
during  the  whole  of  the  life  of  G.  F.  Heneage,  so  as  to 
support  the  shifting  use  ;  therefore,  that  the  second  son 
I     of  G.  F.  Henea^-e  took  the  estate  devised. 

!    •?    35.  It  is  the  same  where  a  proviso  is  inserted,  that  if  i  i°«t-  327  a. 
a  person  to  whom  an  estate  is  limited  shall  not  assume  i  slanders  lie. 
the  name  and  arms  of  the  settlor  within  a  certain  period, 
the  estate  shall  cease  and  determine,  as  if  the  person  so 
refusing  to  assume  such   name   and  arms  were  dead 
without  issue ;  and  shall  go  to  the  person  next  in  re- 
mainder,  under  the  limitations  contained  in  such  set- 
tlement, tuuoij.'.  (Hi  <■ 
*     S6.  It  has  been  resolved,  that  as  contingent  uses' Were  Carward-ne  r. 
'only  allowed,  in  order  to  give  persons  power  to  provide  i  Edea  27. ' 
for  the   exigencies  of  their  families ;  wherever   there    °"^"   '  ^^^* 
was  a  preceding   estate  capable  of  supporting  a  sub- 
sequent contingent   Hmitation,  it  should  be  construed 
to  be   a   contingent    remainder,  and   not  a  springing 
or  shifting:  use. 

37.  Where  springing  or  shifting   uses  are  created  seisin  th'ey*' 
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Tit.  11.  c.  4.  without  transmutation  of  possession,  they  arise  out  of 
the  seisin  of  the  covenantors  or  bargainors  :  but  where 
they  are  created  by  a  transmutation  of  possession,  they 
are  said,  by  some,  to  arise  out  of  the  seisin  of  the 
feoffees,  releasees,  &c.     Thus,  the  late  Mr.  Booth  says 

Opin.  in  the  — ^'  In  all  futurc  or  executory  uses,  there  is,  the 
instant  they  come  in  esse,  a  sufficient  degree  of  seisin 
supposed  to  be  left  in  the  feoffees,  grantees,  &c.,  to 
knit  itself  to,  and  support,  those  uses  ;  so  as  that  it 
may  be  truly  said,  the  feoffees  or  grantees  stand  seised 
to  those  uses  ;  and  then,  by  force  of  the  statute,  the 
cestui  que  use  is  immediately  put  into  the  actual  posses- 
sion." 

38.  A  contingent  use  cannot,  therefore,  arise  out  of 
the  seisin  of  any  prior  cestui  que  use.     Thus  it  is  laid 

1  Rep.  137  a.  (Jowu  by  four  of  the  Judges  in  Chudleigh's  case,  that 
if  A.  enfeoff  B.  in  fee,  to  the  use  of  C.  and  his  heirs, 
with  a  proviso,  that  if  D.  pay  C.  100/.,  then  that  C. 
and  his  heirs  shall  stand  seised  to  the  use  of  D.  and 
his  heirs :  this  is  utterly  void  ;  for  the  future  use  ought 
to  be  raised  out  of  the  estate  of  the  feoffee,  and  not 
out  of  the  estate  of  the  cestui  que  wseiVM^»v.jV» 

The  doctrine,  that  contingent  uses  ttrisfe^  from  a 
seisin  supposed  to  be  left  in  the  feoffees  will  be 
considered  in  the  next  Chapter. 


•ad  uimwi 
-no3  9di  s 
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CHAP.  VI. 


Hozo  Contingent  Remainders  and  Contingent  Uses  may 
be  Destroyed. 


Sect.  1.  Determination  of  the 
particular  Estate  be- 
fore the  Contingency. 

8.  A  Conveyance  by  Kay 

of  Use  zcill  not  de- 
stroy a  Remainder. 

9.  Nor  a  Conveyance  by 

a  cestui  que  trust. 

10.  A  Forfeiture  sometimes 
destroys  a  Remain- 
der. 

13.  An  Extinguishment  of 
the  particular  Estate 
destroys  it. 

15.  And  also  an  Alteration 
in  its  Quantity. 


Sect.  28.  Hozs  Remainders  by 
tsay  of  Use  are  de- 
stroyed. 

29.  Where  created  xcith- 
out  Transmutation  of 
Possession. 

33.  Where  created  by 
Transmutation  of 
Possession. 

38.  Uoxs  Springing  and 
Shifting  Uses  are  de- 
stroyed. 

49.  Observations  on  the 
Doctrine  of  the  Scin- 
tilla Juris. 


Section  I. 

It  has  been   shewn  that  a  le^al  remainder  must  vest  Determinatioa 
in  esse,  or  in  right  of  entry,  either  during  the  existence  far  esu^t^'b^-"' 
of  the  particular  estate^  or  at  the  very  instant  of  its  de-  [j^'^cV**"" 
termination,  otherwise  it  will  never  take  effect  at  all ;  Fearoesis. 
consequently,  every   such    determination   of  the   pre- 
ceding  estate,   before    the    contingency   happens,    as 
leaves  no  right  of  entry,    must  effectually  destroy  such 
contingent  remainder. 

2.  Thus,  where  a  gift  in  tail  was  made  to  A.  C,  the  i  Rep.  I35bw 
remainder  to  the  right  heirs  of  A.  S.,  and  the  donee 
made  a  feoffment  to  a  stranger  in  fee,  and  afterwards 
A.  S.  died.     It  was  held/ that  his  right  heir  should  not 
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'<  V.  ,d  liayettfii*  remainder  ;  for  the  estate  of  the  land  was,  by 
.  v„'/k   ine  feolffment  of  the  tenant  in  tail,  devested  and  dis- 

fntinued,   and  all  estates  vested  in  the  feoffee;   and 
ere ''was  not  any  particular  estate,  neither  in  esse,  nor 
m  rig-nt/t'o  support  the  remainder  when  it  should  fall. 
'         ,3.  It  is  the  same  where  a  tenant  for  life,  with  a  con- 
>i7      tm^ent  remainder  expectant   on    his  estate,   makes  a 
;     /       feoffment  of  his  estate  for  life  ;  it  destroys  the  contin- 
gent remainder. 
Archer's  case,        4.  Lauds  wcre  dcviscd  to  Robert  Archer  for  life;  af^ 

I  Rep  66.  ,  ii.  1        h 

Poiiex.389.  terwards  to  his  next  heir  male,  and  to  the  heirs  male  of 
the  body  of  such  next  heir  male.  Robert  Archer  made 
a  feoffment  of  his  estate.  Adjudged,  that  the  devise  to 
the  heir  male  was  a  contingent  remainder,  and  was  de- 
stroyed by  the  feoffment ;  for  every  contingent  re- 
mainder ought  to  vest,  either  during  the  particular 
estate,  or  eo  instanti  that  it  determines.  If  the  par- 
ticular estate  be  ended  or  determined,  in  fact  or 
in  law,  before  the  contingency  falls,  the  remainder  is 
void. 

5.  A  fine  levied,  or  a  recovery  suffered,  by  a  parti- 
cular tenant,  will,  in  most  cases,  de^trdy  ^  contingent 

Vide  Tit.  35.  &  remainder,  expectant  on  such  particular  estate ;  becau^ft 
such  fine  or  recovery  bars  and  destroys  the  particular 


ii  !i>(»'t«   estate. 


*     6.  A  surrender  by  a  tenant  for  life,  of  his  life  estate, 

will  destroy  a  contingent  remainder  limited  upon  such 

estate  for  life.  '""  ' 

Le^^""  *'•         7.  A  person  was  tenant  for  life,  with  t-^ittainder  to 

2Saik.42;.      his  first  and  other  sons  in  tail,  remainder  over  in  tail'. 

The  tenant  for  life,  before  he  had  a  son,  surrendered 

his  life  estate  to  the  person  in  remainder.     The  tenant 

for  life  afterwards  had  a  son  ;  and  the  Court  held  thai 

the  surrender,  if  good,  would  have  destroyed  the  con- 

Fearne,468.     tingent  remainder  to  the  unborn   son.     But  the  suf- 

render  was  adjudged  void,  because  it  appeared  that  th^ 

tenant  for  life  was  non  compos  at  the  time  he  mad* 

the  surrender. 


I 
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8.  If  there  be  tenant  for  life,   with  contingent  re-  a  conveyance 
mainders   thereon,  a  bargain  and   sale,   or  lease   and  win  not  de- 
release  by  the  tenant  for  life,  will  not  destroy  the.  |Con-  Lliaden*^ 
tingent   remainders;   because  these  conveyances  only 
transfer  what  the  person  seised  of  the  land  may  jawfull^'  Tit.32.  c.io. 
convey,  and  do  not  devest  any  estate.  ,'^  , 

9.  A  person  who  has   only  a  trust  estate  cannot  by  Nor  a  con- 

.  -      veyaace  by  a 

any   mode   of  conveyance    destroy   a    contingent    re-  cestui  que  trust. 
mainder  expectant  on  his  estate;  for  the  legal  estate  ^«/e, c.s. §24. 
being  in  his  trustees,  there  remains  a  right  of  entry  in 
them,  which  will  support  the  remainders. 

10.  There  are  some  acts  of  a  tenant  for  life,  which  a  forfeiture 

.  /•  1  •  sometimes  de- 

though  they  amount  to  a  forfeiture  of  his  estate,  so  as  to  stroys  a  re- 
give  to  a  vested  remainder-man  a  title  to  enter,  if  he  Fearae,  323. 
pleases,  yet  as  they  do  not  discontinue,  devest,  or  disturb 
any  remainder  or  subsequent  estate ;  nor  make  any 
alteration  in,  or  merger  of  the  particular  estate,  they  do 
not,  therefore,  as  it  seems,  destroy  or  affect  a  contin- 
gent remainder;  unless  advantage  is  taken  of  the  for- 
feiture by  any  subsequent  remainder-man. 

11.  Thus,  if  tenant  for  life  accepts  a    fine  from  a  iinst.252a. 
stranger,  it  is  a  forfeiture  of  his  estate,  so  as  to  entitle  a 
remainder-man  to  enter ;  and  yet  it  does  not  displace  or 
devest  the  remainder  or  reversion 

12.  So,  where  A.  was  tenant  for  life,   remainder  to  Lioydv. 
his  first  son  in  tail,  &c.,  remainder  to  B.  for  life,  re-  iv^nt^fss. 
mainder  to  his  first  son  in  tail,  &c..  A.,  having  a  son, 
accepted  a  fine  from  B.,  then  made  a  feoffment  in  fee ; 
afterwards  B.  had  issue  a  son.     Resolved,  that  the  ac- 
ceptance of  the  fine  displaced   nothing  ;  and  though 

A.'s  feoffment  displaced  all  the  estates,  yet  the  right  of 
pntry  in  the  son  of  A.  supported  the  contingent  re- 
mainders. 

13.  A  contingent  remainder  may,   however,  be  de-  An  extinguish- 
stroyed  by  an  act,  which,  though  it  does  not  discon-  particular 
tinue  or  devest  any  remainder  or  subsequent  contingent  ftf^^^  destroys 
estate,  yet  extinguishes  the  particular  estate  on  which 

1 
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Ante,  §  7. 

Purefoy  v. 
Rogers, 
2  Saund.  380. 
4  Mod.  284. 


And  also  an 
alteration  in 
its  quantity. 

4  Leon.  237. 
Fearne,  337. 


Idem. 


Ante,  c.  4. 

1  Roll.  Rep. 
238,317,438. 
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the  contingent  remainder  depends  ;  by  which  the  con- 
tii;g'ent  remainder  is  destroyed. 

14.  This  has  been  ah'eady  seen  in  the  instance  of 
a  surrender  to  the  person  entitled  to  the  next  estate  in 
remainder.  So  where  a  feme  covert  was  tenant  for 
life,  with  remainder  to  her  first  son,  and  before  the 
birth  of  a  son,  the  remainder  in  fee  was  conveyed  to 
the  husband  and  wife  by  fine.  Held,  that  the  contin- 
gent remainder  was  destroyed  by  the  extinguishment  of 
the  particular  estate. 

15.  It  has  been  frequently  laid  down  that  any  altera- 
tion in  the  nature  of  the  preceding  estate,  before  the 
remainder  vests,  will  destroy  such  remainder.  As  if 
lands  be  given  to  A.  in  tail,  and  if  J.  S.  comes  to  West- 
minster Hall  such  a  day,  remainder  to  him  in  fee,  if  the 
lands  descend  from  A.  to  two  co-parceners,  who  make 
partition,  the  fee  shall  not  accrue  to  J.  S.,  though  he 
should  come  to  Westminster  Hall  at  the  day.  So  if 
lands  be  given  to  A.  and  B.  for  the  life  of  C,  remainder 
to  the  right  heirs  of  the  survivor  of  A.  and  B.,  and  A. 
release  to  B.,  the  remainder  is  destroyed. 

16.  Notwithstanding  these  dicta,  Mr.  Fearne  was  of  I 
opinion  that  the  alteration  in  the  particular  estate, 
which  would  destroy  a  contingent  remainder,  must 
amount  to  an  alteration  in  its  quantity,  and  not  merely 
in  its  quality;  and  thought  this  conclusion  was  warranted 
by  the  two  following  cases  : — 

17.  The  first  is  that  of  Lane  v.  Pannel,  which  h^ 
been  already  stated,  where  it  seems  that  the  severance 
of  the  jointure  between  the  two  joint  tenants  for  life  di^ 
not  destroy  the  contingent  remaindei^  limited  aftejp 
their  joint  estate ;  for  there  it  is  adjudged  that,  because 
the  remainder  could  not  vest  at  the  death  of  one  dX 
them,  (after  the  severance  of  the  jointure)  such  re- 
mainder was  gone,  as  to  one  moiety  of  the  lands.  Nom 
this  judgmeut  was  nugatory  and  groundless,  if  the  se- 
verance itself  destroyed  the  remainder  as  to  the  whole. 
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This,  it  is  true,  was  the  case  of  a  surrender  of  copyhold 
lands :  but  no  distinction  was  taken  on  that  ground. 

18.  The  other  case  was,  where  lands  were  settled  to  Harrison  ». 
the  use  of  P.  and  S.  his  daughters  for  their  lives,  re-  4i3.    * 
mainder  to  the  use  of  the  first  and  other  sons  of  S.  in 

tail  male,  remainder  to  her  daughters,  remainder  to  the 
heirs  of  P.  Afterwards  S.,  before  the  birth  of  a  son,  by 
deed,  released  all  her  right  and  estate  to  the  use  of  P. 
and  his  heirs. 

The  question  was,  whether  the  contingent  remainder 
limited  to  the  first  son  ofS.  was  destroyed  by  her  release 
to  her  father.  Adjudged,  that  this  release  by  one  joint- 
tenant  for  life  to  another  did  not  destroy  the  contingent 
remainder. 

19.  Lord  Hale  is  reported  to  have  laid  it  down,  that  2Saund.386. 
in  all  cases  where  the  particular  estate  is  merged  in  the 
reversion,  the    contingent  remainders  are    destroyed, 

though  there  be  no  devesting  of  any  estate ;  and  the 
case  of  Purefoy  v.  Rogers  is  cited  in  support  of  this 
opinion.  It  is,  however,  observable,  that  in  the  above 
case  the  union  of  the  particular  estate  and  the  inherit- 
ance, arose  from  the  conveyance  or  act  of  the  parties. 
But  where  a  particular  estate  is  limited  with  a  contin- 
gent remainder  over,  and  afterwards  the  inheritance  is 
subjoined  to  the  particular  estate  by  the  same  convey- 
ance, the  contingent  remainder  is  not  destroyed  :  for 
where  by  the  same  conveyance  a  particular  estate  is  first 
limited  to  a  person,  with  a  contingent  remainder  over 
to  another,  with  such  reversion  or  remainder  to  the  first 
person,  as  would  in  its  own  nature  drown  the  parti- 
cular estate  first  given  him,  this  last  limitation  shall  be 
considered  as  executed  only  suh  modo  ;  that  is,  upon 
such  condition  as  to  open  and  separate  itself  from  the 
first  estate,  when  the  condition  happens ;  and  by  no 
,  means  destroy  or  preclude  the  contingent  estate. 

20.  Thus,  in   Lewis  Bowles's  case,  it  was  resolved,  AHte,c.\, 
that  till  issue  the  husband  and  wife  were  seised  of  an 
estate  tail,  executed  suh  modo  ;  that  is,  till  the  birth  of 

YOL.  II.  Y 
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issue  male  ;  then,  by  operation  of  law,  the  estates  were 

divided,  and  the  husband  and  wife  became  tenants  for 

Vide  Meredith  their  livcs,  remainder  to  their  issue  in  tail  male,  re- 

V.  Leslie, 

Tit.  36.  c.  10.     mainder  to  the  heirs  of  the  husband  ;  the  estate  limited 
to  them  for  their  lives  not  being  merged. 

21.  Where  the  inheritance  becomes  united  to  the 
particular  estate,  by  an  immediate  descent  from  tlie  per- 
son by  whose  will  the  particular  estate  and  contingent 
remainders  were  limited ;  there  the  contingent  re- 
mainder will  not  be  destroyed. 

Ante,  §  4.  2^.  Thus,  iu  Archcr's  case,  notwithstanding  the  re- 

version in  fee  must  have  descended  on  Robert,  the  de- 
visee for  life,  upon  the  death  of  his  father  the  testator, 
yet  he  was  adjudged  to  be  only  tenant  for  life,  with  con- 
tingent remainder  to  the  next  heir  male. 

piunkettr.  23.  So,  whcrc  a  person  devised  lands  to  T.,  his  eldest 

Raym.  28.  SOU,  for  life ;  if  T.  should  die  without  issue  living  at 
his  death,  then  to  L.  another  of  the  testator's  sons,  in 
fee ;  but  if  T.  should  have  issue  living  at  his  death, 
then  to  the  right  heirs  of  T.  for  ever.  Resolved,  that 
T.  was  tenant  for  life,  with  remainder  in  fee  in  con- 
tingency ;  and  that  the  descent  of  the  fee  upon  him  as 
heir,  at  the  death  of  his  father,  did  not  destroy  the  con- 
tingent remainder. 

2Bo8.  &Pui.        24.  In  a  modern  case  Lord  Eldon  observed,  that  in 
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the  case  of  Plunkett  v.  Holmes,  the  Court  would  not 
hold  that  the  estate  for  life,  limited  to  the  heir  at  law, 
was  merged  by  the  subsequent  limitation  to  him  of  a 
contingent  remainder  in  fee ;  for  that  remainder  was 
not  executed.  They  held,  therefore,  that  the  eldest 
son  took  an  estate  for  life ;  which  being  sufficient  to 
support  the  remainder  in  fee  to  the  second  son,  and  also 
the  remainder  in  fee  to  the  eldest  son,  as  contingent  re- 
mainders ;  they  determined  that  these  limitations  should 
'  be  supported  as  contingent  remainders. 

Page  503.  ^^-  ^^'  Feame  has  observed,  that  if  in  the  pre- 

ceding cases  it  had  been  determined  that  the  contingent 
remainders  were  destroyed  by  the  immediate  descent  of 
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the  inheritance  upon  the  devisee  of  the  particular  estate, 
then  the  will  creating*  such  remainders  would  be  ipso 
facto  void ;  for  the  particular  estate  given  by  such  will 
would  be  destroyed  by  the  descent  which  such  will  peir- 
mitted.  But  where  the  descent  of  the  inheritance  on  the 
particular  estate  is  only  mediate  from  the  person  whose 
will  created  the  particular  estate  and  the  remainder, 
there  can  be  no  such  inconsistency  in  supposing  the 
contingency  to  be  destroyed  by  the  descent ;  for  in  all 
such  cases  the  particular  estate  is  created,  and  takes 
effect  with  a  capacity  of  being  afterwards  destroyed  by 
those  accidents  to  which  the  nature  of  such  an  estate  is 
generally  subject;  such  as  forfeiture,  merger,  &c.  Its 
immediate  destruction  is  not  necessarily  involved  in  the 
mode  of  its  creation,  as  it  must,  in  the  former  case, 
under  the  same  construction.  There  can  be  no  ne- 
cessity, therefore,  to  exempt  the  particular  estate  in 
these  cases  from  the  operation  of  merger  by  descent, 
in  order  to  give  such  particular  estate  any  existence,  as 
there  is  in  the  former  case. 

26.  A.  the  father  beins:  tenant  for  life,  remainder  to  Kent».  Har- 
his  son  B.  for  life,  remainder  to  the  first  son  of  B.  in  invent,  aoe. 
tail,  remainder  to  the  heirs  of  the  body  of  A.     Before     '  °^'*^^' 
B.  had  any  son  A.  died.     The  Court  held,  that  the  con- 
tingent remainder  to  the  first  son  of  B.  was  destroyed 

by  the  descent  of  the  estate  tail  upon  B. 

27.  Lands  were  conveyed  to  the  use  of  A.  and  his  Hooker tf. 
wife  for  life,  remainder  to  the  use  of  B.  the  son  of  A.  Rep.^'emp. 
for  his  life,  remainder  to  the  first  and  other  sons  of  B.  Hardw.  13.     ^ 
in  tail,  remainder  to  his-  daughters  in  tail,  remainder  to 

A.  in  fee.     A,  and  his  wife  died  in  the  lifetime  of  B., 
who  afterwards  died  without  issue,  leaving  a  wife. 

The  question  was,  whether  the  wife  was  entitled  to 
dower  in    the  lands.     Decreed  she  was;    and    Lord  Duncombifc 
Hardwicke,  with  one  of  the  Judges,  was  of  opinion  that  3  Lev.  437. 
the  estate  for  life  in  B.  was  merged  by  the  descent  of 
the  inheritance  upon  him,  and  the  contingent  remain- 
der destroyed. 

y  2 
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How  remain-        g8.  With  rcspect  to  the  manner  in  which  contingent 

use  are^de-       remainders,  limited  by  way  of  use,  may  be  destroyed  ; 

•troye  .  ^  distinction  must  be  made  between  the  remainders  li- 

mited in  conveyances  operating  without  transmutation 
of  possession,  and  conveyances  operating  by  transmu- 
tation of  possession. 

Where  created      29.  As  to  the  first,  wc  havc  sccu  that  where  contin- 

\vitnout  trans- 
mutation of      gent  remainders  are   created  by  a  covenant  to  stand 

seised,  or  a  bargain  and  sale,  the  seisin  of  the  cove- 
nantor or  bargainor  supports  or  feeds  the  contingent 
remainders  when  they  arise ;  and,  therefore,  if  in  a 
case  of  this  kind  the  covenantor  or  bargainor  conveys 
away  his  estate,  before  the  event  happens  on  which  the 
remainder  is  to  arise,  but  without  devesting  the  subse- 
quent estates,  or  taking  away  the  right  of  entry  of  the 
persons  entitled  to  them,  and  any  of  those  persons  make 
an  entry,  the  subsequent  uses  will  be  revived.  For 
although  we  have  seen  that  a  present  right  of  entry 
is  alone  sufficient  to  support  a  contingent  remainder, 
created  by  a  common  law  conveyance ;  yet  as  there 
^  must  be  a  seisin  to  a  use,  before  it  can  arise,  an  opinion 
has  prevailed  since  Chudleigh's  case,  that  a  right  of 
entry  is  not  sufficient  to  support  a  contingent  remainder, 
limited  by  way  of  use  but  that  there  must  be  an  actual 
entry  in  order  to  restore  the  seisin,  out  of  which  the  use 
is  to  arise.  Therefore  that  any  conveyance  by  the  cove- 
nantor, which  devests  his  estate,  and  takes  away  the 
right  of  entry,  will  effectually  destroy  all  contingent  uses 
!  .  limited  to  arise  out  of  such  estate,  by  devesting  the 

seisin  from  which  such  contingent  uses  are  to  arise. 
Weggr.  30.  Lord  Coke,  on  the  marriage  of  his  daughter  with 

2  Roll.  Ab.  796.  Sir  Jamcs  Villers,  covenanted  to  stand  seised  of  certain 
lands,  to  the  use  of  himself  for  life,  remainder  to  the  use 

2  Sid  64  ^^  ^*®  ^^^^  ^^^  ^^^^'  remainder  to  the  use  of  his  daughter 

for  life,  remainder  to  the  use  of  the  first  and  other  sons 

of  his  daughter  in  tail  male,  with  the  reversion  in  fee  to 

himself. 

Some  time  after  this  settlement  was  made.  Lord  Coke 
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by  deed,  reciting*  the  settlement,  granted  his  reversion 
to  a  stranger,  without  consideration  ;  and  soon  after  he 
made  a  feoffment  of  the  lands,  with  livery  of  seisin. 
After  the  death  of  Loi-d  Coke,  his  wife  entered,  and 
died  seised,  having  survived  the  daughter. 

A  question  arose,  whether  the  contingent  use,  which 
was  limited  to  the  first  son  of  the  daughter,  was  destroyed 
or  not,  by  Lord  Coke's  grant  of  the  reversion,  or  his 
feoffment  of  the  land.     After  great  consideration,  it  was 
resolved  that  the  grant  of  the  reversion  did  not  destroy 
the  contingent  remainder  ;  for  as  it  was  made  without 
consideration,  and  the  uses  of  the  settlement  were  re- 
cited in  it,  there  was  both  privity  of  estate  and  confi- 
dence in  the  person  ;  so  that  the  grantee  of  the  rever-  Tiuii.  c.4. 
sion  stood  seised  to  the  former  uses.     As  to  the  feoff- 
ment, it  was  agreed  that  it  devested  all  the  estates,  and 
among  the  rest  the  seisin  of  the  grantee  of  the  rever- 
sion, but  did  not  bar  the  entry  of  the  grantee  of  the 
reversion ;  therefore,  when  the  wife  entered,  after  the 
death  of  Lord  Coke,  she  thereby  reinstated  all  the  de- 
vested estates,  and  among  the  rest  the  estate  and  seisin 
of  the  grantee  of  the  reversion  ;  which  was  the  estate 
and  seisin  that  was  to  serve  the  contingent  use. 

S\.  It  was  held  by  Lord  Chief  Justice  Glyn,  that  if  2Sid.i59. 
in  the  above  case  the  feoffment  had  been  made  before 
the  grant  of  the  reversion,  the  contingent  uses  would 
have  been  for  ever  destroyed  ;  for  the  only  seisin  which 
could  support  them  was  that  of  Lord  Coke,  which 
would  have  been  destroyed  by  the  feoffment:  but  Lord 
Coke  had  already  transferred  that  seisin  to  the  grantee 
of  the  reversion.  If  he  had  not  departed  with  that 
seisin,  the  contingent  uses  must  have  been  for  ever  de- 
stroyed ;  as  no  entry  by  his  wife  or  daughter  could  have 
revested  the  original  seisin  of  Lord  Coke ;  nor  could  he 
himself  have  entered  against  his  own  feoffment. 

32.  Lord  Coke  was  compelled  to  make  this  settle-  oub.  Uses, 
ment  by  an  order  of  the  council ;  but  that  he  might  have  ^^* 
the  power  of  preserving  or  defeating  the  contingent 
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uses^  he  made  this  grant  and  feoffment,  with  an  inten- 
tion, in  case  he  chose  to  preserve  the  contingent  uses, 
to  destroy  the  feoffment,  and  produce  the  grant ;  but  if 
he  thought  proper  to  defeat  the  contingent  uses,  then 
to  destroy  the  grant,  and  produce  the  feoffment.  Deatli 
prevented  him  from  carrying  this  ingenious  scheme 
into  execution, 
mere  created      gS.  With  rcspect  to  the  manner  in  which  contingent 

by  transmu-  ^  '^         ^  ^         ^ 

tation  of  po**  remainders  created  in  conveyances  to  uses,  which  ope- 
^nt€,  c.  5.  §  6.  rate  by  transmutation  of  possession,  may  be  destroyed, 
we  have  seen  that  in  Chudleigh's  case  a  majority  of  the 
Judges  held  that  the  contingent  uses  were  supported  by 
a  scintilla  juris,  or  possibihty  of  entry,  left  in  the 
feoffees  or  releasees :  but  that  this  scintilla  juris,  or 
possibility  of  entry,  must  continue  undisturbed  till  the 
event  happens  on  which  the  contingent  use  is  to  arise. 
For  if  the  preceding  estates  be  devested  before  the 
event  happens,  then  the  scintilla  juris,  or  possibility  of 
entry  of  the  feoffees  or  releasees  to  uses,  is  destroyed, 
as  well  as  the  other  estates  ;  and  there  being  no  seisin 
to  the  contingent  use,  when  the  event  happens  on 
which  it  is  limited,  it  can  never  arise,  unless  such  scin- 
tilla juris,  or  possibility  of  entry,  is  revived. 

34.  It  follows  that  where  particular  estates,  limited 
by  way  of  use,  are  devested  and  turned  to  a  right, 
all  subsequent  contingent  uses  are  thereby  destroyed  ; 
unless  some  of  the  persons  entitled  to  the  preceding 
particular  estates,  or  the  feoffees  or  releasees  to  uses, 
or  their  heirs,  make  an  actual  entry,  in  order  to  revest 
the  particular  estates  ;  for  otherwise  the  scintilla  juris, 
or  possibility  of  entry  of  the  feoffees  or  releasees  to 
uses  being  devested,  no  seisin  will  exist  to  the  con- 
tingent use  when  it  arises,  and  consequently  the  statute 
cannot  transfer  the  possession. 

This  doctrine  however  has  never  been  established 
by  any  positive  judgment;  and  appears  so  doubtful,  that 
it  will  be  examined  at  the  end  of  this  Chapter. 

35.  A  contingent  remainder,  limited  by  way  of  use. 
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may  be  destroyed  by  the  destruction  of  the  particular 
estate,  before  the  event  happens  on  which  such  con- 
tingent remainder  is  to  arise. 

36.  Sir  Richard  Chudleigh  enfeoffed  several  persons  chudiei^h's 
of  his  estate,  to  the  use  of  the  feoffees  and  their  heirs,  i  Rep.  120. 
during^  the  hfe  of  Christopher  Chudleigh  his  eldest  son,  ^''p^'^- 
(who  had  killed  a  gentleman  and  fled  into  France,) 
remainder  to  the  use  of  the  first  and  other  sons  of  his 

eldest  son  in  tail. 

Before  the  birth  of  a  son,  the  feoffees  enfeoffed 
Christopher  Chudleigh  of  the  lands  in  question  in  fee 
simple,  without  consideration,  and  with  notice  of  the 
uses;  afterwards,  Christopher  Chudleigh  had  a  son: 
the  question  was,  whether  the  contingent  remainder 
to  him  was  barred  by  the  feoffment. 

It  was  adjudged,  upon  solemn  argument  in  the 
Exchequer  Chamber,  that  there  being  no  son  of 
Christopher  to  take,  when  the  particular  estate  deter- 
mined by  the  feoffment,  which  was  a  forfeiture,  the 
son  could  never  after  take  ;  for  that  a  remainder  in 
use  ought  to  vest  during  the  particular  estate,  or  at 
least  eo  insianti  when  it  determines,  as  well  as  a  re- 
mainder at  common  law. 

37.  A  person    conveyed   his  lands  by   feoffment  to  Biggotp. 
the  use  of  himself  and  his  wife,  and  to  the  heirs  of  the  cro.  car.  102, 
survivor  of    them.     The   husband   aftenvards  made  a 
feoffment  of  the  land,  and  died. 

Resolved,  that  the  right  of  entry  in  the  '\Mfe  was 
not  sufficient  to  support  the  contingent  remainder,  and 
vest  it  in  her  on  the  death  of  her  husband;  for  the 
particular  estate  was  not  subsisting  at  the  husband's 
death,  when  the  fee  should  have  vested,  because  the 
second  feoffment  had  destroved  it  during-  the  cover- 
ture ;  and  though  the  wife's  riglit  of  entry  took  effect  1 1^  Raym. 
at  the  instant  the  remainder  should  have  vested,  yet 
it  was  insufficient ;  for  it  should  have  been  then  actually 
existing. 

38.  With  respect  to  the  manner  in  which  springing  anTsStSf  °^ 
and  shifting  uses  may  be  destroyed,  as  there  must  be  a  "^y^^^" 
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seisin  to  every  conting-ent  use  when  it  arises,  it  follows, 
that  where  such  seisin  is  destroyed,  before  the  event 
happens  on  which  the  springing*  or  shifting  use  is  to 
arise,  it  will  be  destroyed. 
D'*e°*34or*  ^^'  ^  person  made  a  feoffment,  to  the  use  of  D. 
2  Leon.  u.  his  wifc  for  her  life ;  in  case  the  feoffor  should  survive 
his  said  wife,  then  to  the  use  of  the  feoffor  and  such 
person  as  he  should  happen  to  marry  for  their  lives, 
remainder  to  a  stranger  in  fee. 

The  person  in  remainder  together  with  the  feoffees, 
by  the  consent  of  the  feoffor,  made  a  feoffment  of  the 
lands  to  new  feoffees,  to  other  uses;  and  the  feoffor 
levied  a  fine  to  the  new  uses. 

D.  the  wife  of  the  feoffor  died ;  afterwards  he  mar- 
ried a  second  wife,  and  died.     The  second  wife  en- 
tered, claiming  under  the  first  feoffment.     Mounson 
and  Harper  were  of  opinion  that  her  entry  was  lawful. 
But  Dyer  and  Manwood  contended   that  the  contin- 
gent  use   limited   to  her  by  the  first   feoffment  was 
destroyed  by  the  second  feoffment  and  fine;  because 
the  seisin  of  the  first   feoffees  was  thereby  devested. 
Judgment  was   entered  for   the   widow  by  assent  of 
the  parties :  but  in  Chudleigh's  case  Anderson  is  re- 
Poph.  76.         ported  by  Lord  Ch.  J.  Popham  to  have  said — "^^  And 
for  Brent's  case  I  have  always  taken  the  better  opinion 
to  be,  that  the  wife  cannot  take  in  that  case,  for  the 
mean  disturbance,  notwithstanding  the  judgment,  which 
is  entered  thereupon,  which  was  by  assent  of  the  par- 
ties, and  given  only   upon   a   default   made   after   an 
adjournment  upon  the  demurrer." 
I  Rep.  136  8.         In  the  same  case  Lord  Coke   reports   that  Gawdy 
said  of  Brent's  case- — '"  If  the  husband  makes  a  feoff- 
ment in  fee,  before   the  taking  wife,  the  wife  shall 
never  take ;  for  the  possession  and  estate  of  the  land 
is  altered,  changed,  and  transferred  to  the  possession 
of  another,  before  the  title  of  the  wife  doth  accrue. 
But  if  no  devesting  or  alteration  had  been,  then  the 
use  shall  vest  in  the  wife." 
GUb.u»es,i26.      40.  A  devise  of  land  out  of  which  a  future  use  is 
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limited  will  destroy  such  future  use:  but  a  devise 
of  portions  out  of  land  will  not  destroy  it;  for  such 
a  devise  does  not  alter  the  freehold. 

41.  A.  levied  a  fine  to  the  use  of  himself  and  his  strangeways 

•  1  1  T»      1  •  1  ■»«•        *•  Newton, 

heirs,  till  a  marriage  had  between  B.  his  son  and  M.,  Moo.  731. 
and  after  to  the  use  of  A.  for  life^  remainder  to  B.  in 
tail,  &c.     A.  by  his  will  devised  portions  to  his  daugh- 
ters out  of  the  land,  and  died ;  afterwards  the  marriage 
between  B.  his  son  and  M.  took  place. 

The  two  Chief  Justices  refused,  on  account  of  the 
difficulty,  to  resolve  the  case;  they  however  inclined 
clearly,  that  if  there  had  been  a  devise  of  the  land, 
it  would  have  interrupted  the  rising  of  the  future  use. 
But  they  doubted,  because  he  devised  portions  out  of 
the  land  only,  and  did  not  devise  the  land  itself. 

42.  Where  future  uses  are  limited,  and  the  freehold  GUb.  U8e»,i26. 
is  not  conveyed  away  or  devested,  but  only  a  term  for 

years  is  limited,  or  a  rent  granted  out  of  the  lands,  the 
future  uses  will  not  be  totally  destroyed ;  because  the 
seisin  out  of  which  they  are  to  arise  is  not  devested ; 
but  such  lease  or  rent  will  bind  the  future  uses. 

43.  Sir  John  Russell  covenanted  by  indenture,  in  Wood  p. 
consideration  of  a  marriage  to  be  had  between   him  CrofEUz'.  764. 
and  Lady  Russell,  to  stand  seised,  to  the  use  of  himself 

and  his  heirs,  till  the  marriage ;  after  to  the  use  of 
himself  and  Lady  Russell,  and  the  heirs  of  his  body, 
remainder  over. 

Subsequent  to  the  execution  of  this  deed,  but  before  ' 

the  marriage.  Sir  John  Russell  made  a  lease  of  the 
lands  for  thirty-one  years,  to  commence  from  the  deter- 
mination of  a  former  term.  The  marriage  took  effect; 
and  upon  the  death  of  Sir  John  Russell  his  widow 
entered. 

The  question  was,  whether  her  entry  was  lawful 
or  not. 

Tanfield.— ''  The  point  is  double.     1.  Whether  the 

lease  shall  destroy  the  future  use.     3.  If  it  shall  not 

destroy  it,  whether  it  shall  not  bind  the  future  use. 
2 
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For  it  ought  to.  arise  out  of  the  estate  which  the  cove- 
nantor had  at  the  time  of  the  covenant;  which  estate 
ought  to  continue  without  alteration  till  the  time  that 
the  use  shall  arise^  which  is  not  here^  for  this -is  a 
term  in  reversion.  To  the  second^  this  lease  made 
upon  good  consideration  before  the  use  did  arise  shall 
bind  it;  for  the  use  shall  not  otherwise  be  executed, 
than  if  it  had  been  at  the  common  law.  And  a  lease 
made  bond  fide  to  one  who  had  nt)t  notice  thereof 
shall  bind  it." 

Popham. — "  The  statute  executes  only  uses  in  esse, 
and  not  any  contingent  uses^  until  they  happen  in 
esse;  then  this  use  was  merely  void  until  marriage^, 
for  there  was  not  any  new  estate  in  him ;  and  if  he 
after  that  covenant  had  made  a  feoffment,  or  a  gift 
in  tail,  to  one  who  had  not  any  notice  thereof,  it 
would  questionless  never  have  arisen.  And  as  at  the 
common  law  feoffees  might  destroy  uses  in  esse,  so 
now  may  he  out  of  whose  estate  a  future  use  is  to  be 
raised ;  for  the  freehold  is  destroyed  out  of  which  it 
should  arise ;  and  whether  the  lease  for  years  should 
altogether  destroy  the  arising  thereof  is  not  in  this 
case  material ;  but  clearly  it  shall  bind  the  contingent 

Antc,h^\.  use;  and  so  resolved  in  Strangewick's  case.  And  at 
the  common  law  it  is  clear  that  the  cestui  que  use  shall 
riot  avoid  such  a  lease  made  by  the  feoffees  upon  good 
consideration,  no  more  than  a  contingent  use  at  this 
day." 

Fenner  agreed — "  That  if  a  freehold  be  conveyed 
to  one  upon  consideration,  the  future  use  shall  not 
arise ;  for  there  is  not  any  person  seised  to  that  use 
when  it  should  ai'ise.  But  this  lease  will  not  destroy 
or  hinder  it;  for  the  same  freehold  remains,  and  the 
use  is  annexed  to  the  lease,  and  therefore  the  lease 
shall  not  disturb  nor  bind  it." 

Clench — ''  Agreed  with  him  for  this  last  reason  :  but 
it  was  adjourned." 

Cro.Eiiz.  854.       Thi^  casc  appears  to  have  been  again  argued  in 
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43  and  44  Eliz.,  when  Gawdy,  Popliam,  and  Clench, 
held — ''  That  the  lease  made  (whereout  the  use  did 
arise)  was  good,  and  should  bind  the  future  use,  as  a 
lease  by  feoffees,  made  upon  a  good  consideration, 
shall  bind  cestui  que  use  at  common  law.  But  it  shall 
not  destroy  the  whole  future  use,  but  shall  stand  for 
the  freehold,  because  the  seisin  is  not  changed."  And 
Popham  said — ''  That  he  had  conferred  with  di?er9 
of  the  other  justices  at  Serjeants'  Inn,  who  agreed  with 
this  opinion."  But  Fenner,  e  contra — ''  Because  the 
lease  did  not  disturb  tlie  freehold  when  the  use  is 
executed,  this  shall  relate  to  the  limitation,  and  shall 
bind  all  mesne  acts ;  and  therefore  shall  not  bind  the 
feme  as  to  her  jointure  :  wherefore  it  was  adjourned." 

44.  In   another  case,  which  was  argued  about  the  ^^743!*^' 
same  period,    Popham  and  Anderson  appear  to  have 

been  clearly  of  opinion  that  a  lease  for  years  would 
prevent  the  arising  of  a  future  use.  But  in  the  fol- 
lowing case  the  contrary  doctrine  seems  to  have  pre- 
vailed. 

45.  Sir  H.  Winston  covenanted   by   indenture,   in  Bouidr. 
consideration  of  natural  love  and  affection  to  William  cro°  j1°i68. 
Winston  his  eldest  son,  to  stand  seised  to  the  use  of 

his  said  son  for  life,  remainder  to  such  wife  as  he 
should  marry  for  life,  remainder  over.  Afterwards 
the  said  W.  Winston  being  unthrifty,  and  in  Glou- 
cester gaol.  Sir  H.  Winston,  to  disturb  the  rising  of 
the  use  to  the  woman  whom  his  son  should  marry, 
made  a  lease  of  the  land  for  a  thousand  years  to  his 
younger  son.  W.  Winston  married  the  gaoler's  daugh- 
ter, and  died  without  issue.  The  question  was,  whe- 
ther this  lease  was  good  against  his  widow. 

Croke  reports  the  Court  to  have  been  of  opinion 
that  the  lease  should  not  bind  the  estate  of  the  wife, 
because  there  was  a  good  estate  by  the  first  limita- 
tion ;  which,  if  not  destroyed,  could  not  be  charged 
or  encumbered,  after  it  was  raised ;  for  it  had  relation  to 
the  first  covenant,  and  none  bad  interest  to  charge  it : 
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and  that  the  lease  should  not  destroy  it,  but  must  be 
construed  to  arise  out  of  the  reversion  which  Sir  H. 
Winston  had,  and  might  lawfully  charge. 
Bolls  V.  Win-  Noy,  who  has  reported  this  case  by  another  name, 
i22.'Giib.'  says,  the  Court  thought  the  lease  for  years  did  not 
hinder  the  rising  of  the  contingent  use;  but  that  the 
lease  in  this  case  took  effect  as  a  future  interest,  out 
of  the  fee  that  was  in  the  covenantor,  after  the  estate 
determined;  and  at  tlie  worst  the  wife  should  have 
the  reversion  and  rent  during  her  life. 

46.  The  determinations  in  the  preceding  cases  are 
very  unsatisfactory,  and  are  contradicted  by  others  of 
equal  authority. 
Smith  r.  Thus,  whcre  a  tenant  for  life  levied  a  fine  to  the 

GroyEUa.  688.  reversioner  in  fee,  and  the  uses  of  it  were  declared, 
to  the  cognizee  and  his  heirs,  upon  condition  that  he 
would  pay  an  annuity  to  the  cognizor,  the  tenant  for 
life,  and  in  default  of  payment  that  the  use  should 
be  to  the  cognizor  for  life,  and  one  year  more :  The 
cognizee  made  a  feoffment  of  the  land;  and  it  was 
determined  that  this  feoffment  did  not  destroy  the 
future  use,  which  was  to  arise  upon  default  of  payment 
of  the  annuity. 
Ante,  C.5.  47.  In  the  case  of  Lloyd  v.  Carew,  the  last  in  which 

this  point  arose,  Richard  Carew  and  Penelope  his  wife 
levied  a  fine  for  the  express  purpose  of  destroying 
the  contingent  use ;  and  yet  the  House  of  Lords 
determined  that  the  contingent  use  arose,  and  that 
the  fine  could  not  bar  the  benefit  of  the  proviso ;  for 
that  the  same  never  was,  nor  ever  could  be,  in  Pene- 
lope who  levied  the  fine. 
Giib.  Uses,  48.  In  a  note  to  a  passage  in  Viner's  Abridgment, 

by  the  late  Mr.  Serjeant  Hill,  which  has  been  pub- 
lished by  Mr.  Sugden,  he  states  his  opinion,  that 
where  a  future  contingent  use  was  not  limited  in  re- 
mainder after  a  particular  estate,  but  as  a  springing 
use  after  a  fee,  there  no  act  done  by  him,  who  had 
the  base  or  qualified  fee,  would   destroy  it,  except 
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in  the  case  of  a  covenant  to  stand  seised  to  future 
uses.  jf 

49.  The  doctrine  that  contingent  uses  are  supported  observations 
by  a  scintilla  juris,  or  possibihty  of  entry  in  the  ori-  of the*<^Iia 
ginal  feoffees^  releasees,  &c.,  stands  only  upon  the  au-  ■^"'* 
thority  of  an  extrajudicial  opinion  of  a  majority  of  the 

judg-es  in  Chudleigh's  case.     It  is  very  strongly  com*  jinte,e.5. 
bated  by  Lord  Chief  Justice  Pollexfen,  who  makes  the 
following  observations  on  the  great  inconveniences  hat 
would  follow  from  its  admission. 

50.  "  If  it  should  now  remain  in  the  power  of  these  Hales  v.  ris- 
conusees,  feoffees,  or  covenantors,  and  their  heirs,  by  3^^'. 
their  fine,  feoffment,  or  any  other  act,  to  destroy  all 

those  contingent  remainders,  what  room  and  place  will 
there  then  be  for  confederacies  and  contrivances ; 
and  the  estates  of  most  of  the  families  in  England,  in 
respect  to  their  issues  and  posterity,  be  put  into  danger, 
and  into  the  will  and  power  of  strangers  and  mean  per- 
sons ;  such  as  feoffees  and  conusees,  and  their  heirs, 
commonly  are. 

''  How  unsafe  will  it  be  for  any  man  to  meddle  with 
these  estates ;  for  it  must  not  only  be  inquired,  what 
acts  have  been  done  by  those  that  had  the  particular 
estates,  and  were  esteemed  as  the  owners  of  the  land, 
and  whether  these  particular  estates  continued  in  being 
till  the  contingent  estates  came  in  esse  ;  but  it  must  also 
be  known  whether  the  conusees  or  feoflfees,  or  their 
heirs,  have  done  no  act  before  those  remainders  came 
in  esse,  whereby  these  remainders  should  be  destroyed. 

''  How  dangerous  will  this  be  to  all  farmers  and  te- 
nants that  take  leases  under  provisoes  and  powers  of 
making  leases,  which  are  common  in  all  settlements*  , 
for  if  the  conusees  or  feoffees,  or  their  heirs,  have  done 
any  such  act,  all  their  leases  and  estates  will  be  void  : 
for  if  there  remains  any  estate  or  interest  in  the  conu- 
sees or  feoffees,  which  must  continue  in  them  to  supply 
the  uses  appointed  and  declared  by  these  leases,  then 
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that  estate  or  interest  being  defeated,  those  leases  must 
all  be  naught." 
B.  2.  c.  6.  §1.  51.  In  the  Treatise  of  Equity  is  the  following  pass- 
age :  which  is  taken  from  the  subsequent  part  of 
Lord  Chief  Justice  Pollexfen's  argument,  in  the  case 
abore  cited. 

*'  It  was  formerly  held  that  the  feoffees,  after  the 
statute,  had  a  possibility  to  serve  a  future  use,  when  it 
came  in  esse ;  and  that  they  should  be  reputed  the 
donors  of  all  the  contingent  estates,  when  they  vested  : 
and  if  the  possession  was  disturbed,  the  feoffees  should 
have  power  to  re-enter,  to  revive  the  future  uses,  ac- 
cording to  their  trust ;  but  if  they  bar  themselves  of 
their  entry,  then  this  case,  not  being  remedied  by  the 
statute,  remains  at  common  law.  But  this  opinion  has 
been  since  contradicted ;  and  it  is  now  held  that,  to 
the  raising  of  the  future  uses  after  the  statute,  the  re- 
gress of  the  feoffees  is  not  requisite,  and  that  they 
have  no  power  to  bar  these  future  uses  ;  for  the  statute 
has  taken  and  transferred  all  the  estate  out  of  them, 
and  they  are  as  mere  instruments  ;  so  that  contingent 
uses  do  now,  like  other  contingent  remainders,  depend 
upon  the  particular  estate.  For  to  reduce  the  estates, 
conveyed  by  way  of  use,  to  the  common  law,  which  all 
sides  agree  was  the  chief  end  of  the  statute  of  Uses,  no- 
thing ought  to  be  left  in  the  feoffees,  no  need  of  any  scin- 
tilla juris  ^  or  power  of  re-entry,  for  the  benefit  of  the  con-' 
tingent  uses,  nor  power  in  the  feoffees  to  destroy  them  ; 
but  they  are  mere  conduit  pipes.  And  the  other  conceit 
was  grounded,  as  it  seems,  upon  a  zeal  against  per- 
petuities and  contingent  remaindei-s,  there  being  at 
that  time  no  received  opinion  that  the  destruction  of  a 
particular  estate  would  destroy  a  contingent  remainder. 
Ante,  §4.  ^jji  aftcrwards  in  Archer's  case  it  was  so  adjudged." 
Cont.  Rem.  52.     To  thcsc  authorities  may  be  added  that  of  the 
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late  Mr.  Fearne,  who  appears  to  have  fully  concurred 
in  opinion  with  Lord  Chief  Justice  Pollexfen  as  to  the 
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dangerous    consequences  that  would  follow  from   the 
fiction  of  a  scintilla  juris  in  the  feoffees  or  releasees  ; 
and  who  therefore  contends  that,  as  the  statute  of  uses 
expressly  enacts^   that  where  any  person,  &c.   is  seised 
to  the  use  of  others,  such  other  persons  shall  be  deemed 
and  adjudg-ed   in  lawful  seisin,  estate,  and  possession, 
&c.  to  all  intents,  constructions,  and  purposes  in  the  law, 
of  and  in  such   like  estates  as  Xhey  had  in  the  use,  &c. 
And  must  not  these  words,  to  all  intents,  constructions,   ^ 
and  purposes  in  the  law,  be  referred  to  the  legal  pro- 
perties,  qualities,   and  capacities  of  estates  of  the  like 
degree  or  measure  at  common  law  ?     If  so,  the  cestuis 
que  use  become  entitled  to,  and  take,  by  virtue  of  this 
statute,  estates  possessing  and  bearing  in  themselves  all 
the   qualities,  properties,   and  capacities   of  estates  at 
common  law,  of  the  like  degree  or  measure.     Now, 
one  of  the  legal  qualities  or  capacities,   of  an  estate  at 
common  law  of  the  degree  or  measure  of  freehold  is, 
that  after  it  is  devested  and  turned  to  a  right  of  entry, 
such  right  of  entry   will  support  a  contingent  remain- 
der ;  and  one  of  the  qualities  or  capacities  of  a  con- 
tingent remainder  at  common  law,  is,   a  capacity  of 
being  supported  by  such  right  of  entry.    Why  then  do 
not  a  preceding  vested  use,  of  the  degree  or  measure 
of  freehold,   and  a  subsequent  contingent  use,  respec- 
tively,  acquire  these  legal  qualities,  properties,  or  ca- 
pacities,  amongst  other  qualities  or  properties   of  es- 
tates of  like  nature  and  degree  at  common  law.     If  they 
do,  it  is  obvious  there   can  be  no  necessity  for  any  ac- 
tual entry  by  any  body  to  restore  a  contingent  use, 
where  there  subsists  a  right  of  entry  in   a  cestui  que 
use  of  a  preceding  vested  freehold  to  support  it ;  but 
such  right  of  entry  alone  will  preserve  its  capacity  of 
vesting  and  taking  effect.     If  we  deny  this,  we  at  the 
same  time  deny  that  the  cestuis  que  use  have  lawful 
seisin,   estate,  and  possession,  &c.  to  all  intents,  con- 
structions, and  purposes  in  the  law,  of  such  estate,  as 
they  have  in  the  use. 
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CHAPTER  VII. 


Trustees  to  preserve  Contingent  Remainders. 


Sect.    1.  Invention  of. 

6.  A  Conveyance  by  them 
is  a  Breach  of  Trust. 

8.  Sometimes  not  Punish- 
ed for  Destroying 
Contingent  Remain- 
ders. 


Sect.  11.  Sometimes  directed  to 
Join  in  destroying 
them. 
16.  In  other  cases  such  di- 
rection refused. 
25.  Bound  to  preserve  the 
Timber,  Sfc. 


Section  I. 

inwntion  of.  CONTINGENT  remainders  bein^  liable  to  be  defeated  by 
the  alienation  or  forfeiture  of  the  tenant  for  life,  and 
also  by  the  various  acts  before  mentioned  ;  a  mode  of 
preventing  this  inconvenience  was  invented,  by  limiting* 
an  estate  to  trustees  and  their  heirs,  to  commence  from 
the  determination  of  the  particular  estate,  by  forfeiture 
or  otherwise,  in  the  lifetime  of  the  tenant  for  Hfe,  and 
to  continue  during  the  life  of  the  tenant  for  life,  upon 
trust  to  support  the  contingent  remainders  after  limited 
from  being  defeated  or  destroyed ;  by  which  means,  if 
the  tenant  for  life  should  alien  or  forfeit  his  estate,  or  if 
it  should  be  merged  or  destroyed  by  any  other  means, 
the  trustees,  having  a  vested   remainder,  immediately 

Ch.  I.  acquire  a  right  of  entry,  which,  as  has  been  shewn,  is 

sufficient  to  support  the  contingent  remainders. 

2Comm.i72.  ^-  This  improvement  is  generally  attributed  to  Sir 
Orlando  Bridgeman  and  Sir  Geoffrey  Palmer,  who  re- 
tired from  the  bar  during  the  civil  wars^  and  confineil 
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themselves  to  conveyancing.  When,  after  the  restofa- 
tion,  these  persons  came  to  fill  the  first  offices  in  the 
law,  they  supported  this  invention  within  reasonable 
and  proper  bounds  ;  and  thus  it  was  introduced  into 
general  use. 

3.  A  limitation  of  this  kind  is  as  necessary  where 
contingent  remainders  are  created  by  way  of  usCj  a.s 
where  they  are  limited  by  a  common  law  conveyance  : 
for  if  the  uses  are  devested,  we  have  seen  that  an  ac- 
tual entry  by  the  feoffees  or  releasees  to  uses,  or  by 
some  person  having-  a  preceding-  vested  estate,  is  deemed 
necessary  to  revest  the  contingent  uses.  And  though  videDoee. 
that  doctrine  appears  very  doubtful,  yet  it  is  quite  clear  ^*l°^^^»  "'*'*» 
that  a  right  of  entry  is  necessary  in  those  cases. 

4.  It  should,  however,  be  observed,  that  where  an 
estate  is  limited  in  a  bargain  and  sale,  or  covenant  to 
stand  seised,  to  a  stranger,  upon  trust  to  preserve  con- 
tingent remainders,  it  will  be  void  ;  because  no  use  Tit  32.  c.  9. 
will  arise  under  these  conveyances  without  a  con- 
sideration. 

5.  Where  the  legal  estate  is  vested  in  trustees,  and  ^n/<,  cs.  §9. 
the  contingent  limitations  are  only  trusts,  there  is  no 
necessity  to  limit  an  estate  to  trustees  to  preserve  the 
contingent  estates.     It  is  the  same  in  the  case  of  copy- 
holds,  for  the  estate  of  the  lord  will  preserve  contin-  ^" 
gent  remainders  against  forfeiture. 

6.  It  was  declared  by  Lord  Keeper  Ilarcourt,  that  a  conyevance 
where  there  were  trustees  appointed  by  will  to  preserve  breLhofTrast. 
contingent  remainders  to  unborn  sous,  and  they  before  fp^Wms'^^s! 
the  birth  of  a  son  joined  i}\  a  conveyance  to  destroy 

the  remainders,  this  was  a  plain  breach  of  trust;. that 
any  person  taking  under  such  conveyance,  if  voluntarily 
or  with  notice,  should  be  liable  to  the  same  trusts.  It 
was  objected  th^t  this  had  been  only  ohitei'  said  in 
equity,  and  that  there  never  was  any  precedent  of  a 
decree  in  such  a  case  :  but  Lord  Harcourt  said  it  was 
very  plain  and  reasonable;  and  that  if  there  was  no  pre- 
cedent in  this  case,  he  would  make  one. 

VOL.    II.  z 
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Manseii  v.  7.  A  persoii  dcvised  lands  to  trustees  and  their  heirsi, 

Mansell   2  P. 

Wms.  678.       to  the  usc  of  his  sister  for  Hfe,  remainder  to  the  same 
orrestR.252.  ^p^g^-ggg  ^j^d  ^j^gj^  heirs,  during  the  life  of  his  sister,  to 

preserve  contingent  remainders,  remainder  to  the  use 
of  the  first  and  other  sons  of  his  sister  in  tail  male, 
remainder  over  in  fee.  Upon  the  death  of  the  testator 
his  sister  entered  and  married  ;  she  and  her  husband 
then  joined  with  the  remainderman  in  fee  in  a  feoff- 
ment and  fine  to  trustees,  to  the  use  of  the  husband 
and  his  heirs.  Some  time  after  the  trustees  conveyed 
the  estate  by  lease  and  release  to  the  husband  of  the 
devisee  for  life  in  fee,  his  wife  being  at  that  time 
ensient  with  a  son.  A  bill  was  filed  by  that  son,  after 
the  death  of  his  mother,  to  have  the  benefit  of  the  will 
of  his  uncle. 

It  was  resolved  by  Lord  King,  assisted  by  Lord  Chief 
Justice  Raymond  and  Chief  Baron  Reynolds, — ■ 

First,  That  the  feoffment  and  fine  by  the  devisee  for 
life  and  her  husband  did  not  destroy  the  contingent  re- 
mainders to  the  first  and  other  sons :  but  that  the  right 
to  the  freehold  in  the  trustees  supported  them. 

Secondly,  That  when  the  trustees  joined  in  the  lease 
and  release  to  the  husband  of  the  devisee,  for  life  and 
his  heirs,  this  destroyed  the  contingent  remainders. 

Thirdly,  That  the  joining  of  the  trustees  to  destroy 
such  remainders  was  a  plain  breach  of  trust;  and 
though  this  had  not  been  before  judicially  determined, 
yet  it  seemed  to  the  Court,  in  common  sense,  reason, 
and  justice,  to  be  capable  of  no  other  construction. 
For  when  trustees  are  appointed  to  preserve  an  estate 
in  a  family,  and  for  no  other  purpose,  and  they,  instead 
of  preserving  it,  do  a  wilful  act  with  an  intent  and  in 
order  to  destroy  it ; — how  can  this  be  otherwise  than  a 
plain  breach  of  trust,  or  how  can  it  be  rendered  clearer 
than  by  barely  putting  the  case  .? 

Should  the  Court  hold  it  to  be  no  breach  of  trust,  or 
pass  it  by  with  impunity,  it  would  be  making  proclama- 
tion that  the  trustees  in  all  the  great  settlements  in  Eng- 
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land  were  at  liberty  to  destroy  what  they  had  been  en- 
trusted only  to  preserve. 

As  to  the  remedy, — had  the  premises  been  conveyed 
to  one  without  notice,  and  for  a  vahiable  consideration, 
such  purchaser  must  have  held  the  lands  discharged  of 
the  trust ;  and  the  son  of  the  marriage,  who  was  in* 
jured  by  the  breach  of  trust,  have  taken  his  remedy 
against  the  trustees  only ;  who  would  have  been  de- 
creed to  purchase  lands,  with  their  own  money,  equal 
in  value  to  the  land^  sold,  and  to  hold  them  upon  the 
same  trusts  and  limitations  as  they  held  those  sold  by 
them.  But  even  in  case  of  a  purchase,  if  the  purchaser  pearcer.Xew* 
had  notice  of  the  trust  which  the  trustees  were  subject  i^JJ'/'^*^*^' 
to,  as  annexed  to  their  estate,  such  notice  would  have 
made  him  liable  to  the  same  trust.  So,  if  there  had 
been  a  voluntary  conveyance  made  of  this  estate,  though 
without  notice,  the  voluntary  grantee  would  have  stood 
in  the  place  of  the  grantors,  and  have  been  liable 
ib  the  trust  in  the  same  manner  as  the  trustees  them- 
sielves  were.  But  in  the  present  case  it  was  much 
stronger,  for  here  was  not  only  notice  of  the  trust,  but 
the  conveyance  itself  voluntary,  and  made  to  the  hus- 
band of  the  tenant  for  life;  so  that  the  lands  conveyed 
by  these  trustees  must  remain  liable  to  the  same  trusts 
as  they  were  when  the  trustees  joined  in  the  convey- 
ance. 

8.  There  have  been  some  cases  where  a  court  of  Sometimes  not 
equity  has  rie fused  to  punish  trustees  for  joining  in  a  deSroyiDg 
conveyance  to  destroy  contingent  remainders ;  as  where,  malnS?*  "' 
upon  a  subsequent  remainder  to  the  right  heirs,  a  col-  Fearae3284 
lateral  relation  only  has  been  affected  by  it,  there  having 
been  no  issue  of  the  marriage.    For,  next  after  the  par- 
ties to  the  marriage,  the  Court  considers  the  issue  to  be 
the  only  objects  of  the  settlement  and  trusts,  and  pays 
less  regard  to  the  remainder  over  to  the  right  heirs,  as 
no  immediate  objects  of  the  consideration  in  the  settle- 
ment ;  as  also  where  the  application  to  the  Court  foi' 
relief  has  been  made  by  one  who  was  not  at  the  time> 
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nor  possibly  ever  might  be,  entitled  to  the  remainder 
under  the  words  of  the  limitation. 
Tipping  w.  9.  Thus,  where  a  settlement  was  made  in  consider- 

Eq-Vas.  '  ation  of  a  marriage  and  3000/.  fortune,  and  for  settling 
the  lands  in  question  in  the  name  and  blood  of  the  hus- 
band ;  and  the  lands  were  limited  to  trustees  in  trust 
for  the  intended  husband  for  ninety-nine  years  if  he 
should  so  long  live,  remainder  to  trustees  during  his 
life  to  support  contingent  remainders,  remainder  to  the 
first  and  other  sons  of  that  marriage,  remainder  to  the 
heirs  of  the  body  of  the  husband,  remainder  to  the  right 
heirs  of  the  husband. 

The  marriage  took  effect ;  the  husband  and  wife, 
and  trustees  to  support,  &c.  by  fine  and  conveyance, 
settled  the  lands  on  the  husband  for  ninety-nine  years 
if  he  should  so  long  live,  remainder  to  trustees  during 
his  life  to  support  contingent  remainders,  remainder  to 
the  wife  for  her  jointure,  remainder  to  the  first  and 
other  sons  of  the  marriage,  remainder  over  lo  several 
other  persons.  The  husband  and  wife  died  without 
leaving  any  issue. 

The  plaintiff  being  heir  at  law  to  the  husband, 
brought  his  bill  to  set  aside  the  second  conveyance  by 
the  trustees,  as  being  made  in  breach  of  their  trust ; 
and  insisted  that  they  were  trustees,  as  well  for  the 
support  of  this  remainder,  as  of  the  remainder  to  the 
first  and  other  sons  ;  all  being  contingent  remainders  : 
that  such  conveyances  ought  to  be  set  aside,  as  had 
been  the  practice  of  the  Court. 

Lord  Harcourt  held  it  to  be  so,  as  to  the  first  and 
other  sons,  who  came  in  and  were  to  be  considered  as 
purchasers  under  the  marriage  settlement  and  portion ; 
and  said  it  would  be  dangerous  for  any  trustees  to 
make  the  experiment,  for  that  it  was  most  certainly  a 
breach  of  trust ;  and  if  it  should  ever  come  in  ques- 
tion, he  thought  the  Court  would  set  aside  such  a  con- 
veyance :  not  but  that  he  said  the  case  might  possibly 
be  so  circumstanced,  as  that  the  Court  could  not  relieve 


Title  XVI.  Remainder.  Ch.  VII.  §  10.  341 

a^inst  it.  But  where  relief  was  to  be  given  in  such 
case,  it  was  only  to  those  who  came  in  and  claimed  as 
purchasers,  as  the  first  and  other  sons  :  but  all  the  re- 
mainders after  to  the  heirs  of  the  body  of  the  husband, 
and  to  his  right  heirs,  were  merely  voluntary,  and  not 
to  be  aided  in  equity.     The  bill  was  dismissed, 

10.  A.   made  a  feoffment  to  the  use  of  himself  for  Eiser.osbom, 
ninety-nine  years,   if  he  so  long  lived,   remainder  to  '      ' 

trustees  and  their  heirs  during  his  life  to  preserve  con- 
tingent remainders,  remainder  to  the  use  of  the  heirs  of 
his  body,  remainder  to  himself  in  fee.  A.  having  two 
sons,  he  and  the  trustees,  together  with  the  eldest  son, 
joined  in  a  feoffment  and  fine  to  B.  in  fee,  as  a  security 
for  a  sum  of  money.  The  eldest  son  died  without 
issue  ;  the  second  brought  a  bill  to  set  aside  the  feoff- 
ment and  fine. 

Lord  Cowper  said,  this  was  plainly  a  contingent  re- 
mainder, being  limited  to  the  heirs  of  the  body  of  A., 
who  couFd  have  no  heir  during  his  life  ;  and  it  was 
plain  that  the  feoffment  did,  at  law,  destroy  the  con- 
tingent remainder,  in  regard  the  trustees,  who  had  the 
freehold,  joined.  But  it  might  be  a  question  whether 
this  was  a  breach  of  trust  in  the  trustees.  It  was  true, 
if  the  eldest  son  joined  in  a  feoffment,  where  the  re- 
mainder in  tail  was  limited  to  him,  it  prevented  any 
breach  of  trust  in  the  trustees.  But  here  the  limitation 
being  to  the  heirs  of  the  body  of  A.,  who  could  not 
have  an  heir  of  his  body  during  his  own  life  ;  the  join-  2P.Wms.  683. 
ins:  of  the  eldest  son  was  not  in  this  case  so  material : 
yet  it  seemed  hard  when  the  heir  apparent  joined,  in  a 
case  where  it  would  be  no  breach  of  trust,  if  the  limit- 
ation were  to  the  eldest  son,  that  it  should  be  a  breach 
of  trust  in  respect  to  the  limitation  to  the  heir.  But 
the  trustees  appointed  to  preserve  the  contingent  re- 
mainders ought  not  to  join  in  destroying  those  remain- 
ders, which  would  be  acting  the  reverse  of  their  trust. 
He  was  however  of  opinion  that  the  second  son,  though 
he  had  survived  the  eldest,  had  no  right  to  a  bill  in  his 
father's  lifetime  ;  for  he  neither  was,  nor  possibly  ever 
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would  be,  the  heir  of  his  father,  unless  he  survived  hi# 
father,  which  was  uncertain. 
Sometimes  di-        11.  There  are   also  some  instances   of  a  court  of 

rected  to  join  •,  •    •  t  i-  /?!•*• 

in  destroying  equity  cxercising  a  discretionary  power  or  directing 
fe^wnesai,  trustees  for  preserving-  contingent  remainders  to  join 
with  the  tenant  for  life,  or  his  first  son,  in  barring  th^ 
subsequent  contingent  limitations..  This,  however,  has 
only  happened  under  peculiar  circumstances,  either  of 
pressure  to  discharge  incumbrances  prior  to  the  settle- 
ment, or  in  favour  of  creditors,  where  the  settlement 
was  voluntary;  or  for  the  advantage  of  the  persons  whQ 
were  the  first  objects  of  the  settlement,  as  to  enable  the 
eldest  son  to  make  a  settlement  upon  an  advantageous 
marriage. 
yiattr.Sprigg,       ig,  The  defendant,  Richard  Sprifis:,  niade  a  iport- 

2Vern.  303.  .  .  *      ^^ 

gage  of  the  lands  in  question  for  the  term  of  1000 
years,  to  secure  1000/.,  and  also  confessed  a  judgment 
for  150Z.  Afterwards,  upon  his  marriage,  he  settled 
the  same  lands  to  the  use  of  himself  for  life,  yemaindejr 
to  trustees  to  preserve  contingent  remainders,  remain- 
der to  his  wife  for  life,  remainder  to  his  first  and  other 
sons  in  tail,  remainder  to  his  own  right  heirs.  There 
being  no  issue  of  the  marrriage,  Sprigg  articled  to  sell 
the  lands  to  the  plaintiff,  who  brought  his  bill  setting- 
out  these  facts ;  and  that  the  trustees  refused  to  join, 
and  the  mortgagee  threatened  to  enter ;  praying  a 
specific  execution  of  the  agreement,  and  that  the  trus- 
tees might  join  in  conveyances. 

Sprigg  and  his  wife,  by  their  answer,  set  out  the 
settlement,  that  they  had  been  married  six  years>  an,^ 
Jiad  no  issue ;  confessed  the  contract  with  the  plaintiff, 
and  that  they  were  willing  to  perform  it.  The  trustees 
set  out  the  marriage  settlement,  and  that  they  were  willing 
to  do  what  the  Court  should  direct,  being  indemnified. 

For  the  plaintift'  it  was  insisted  that  the  settlement 
j?eing  only  of  an  equity  of  redemption,  the  mortgagje.^ 
yvB.^  not  bound  thereby,  but  might  enter  and  foreclose  ; 
which  would  bind,  though  there  should  be  issue  after- 
"^f^rds  born  ;  and  the  husband  not  being  able  to  redeeoi. 
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a  sale  was  absolutely  necessary,  otherwise  the  benefit 
of  redemption  would  be  lost,  as  well  to  the  husband 
and  wife,  as  to  the  issue,  in  case  there  should  be  any. 

The  Master  of  the  Rolls  (Sir  J.  Trevor)  decreed 
the  trustees  to  join,  and  to  be  indemnified,  the  settle- 
ment being-  only  of  an  equity  of  redemption ;  the  wife 
being-  in  Court,  and  examined  whether  she  freely  con- 
sented thereto  or  not. 

13.   J.   S.j  by  marriasre  settiement,   was  tenant  for  J,l^^}^^- 

.  ,  .  .  Charlton, 

ninety -nine  years,  if  he  should  so  long  live,  remainder  i  Ab.  Eq.  386. 
to  trustees  and  their  heirs  during  his  life,  to  support 
contingent  remainders ;  remainder  to  his  first  and 
other  sons  in  tail  male  ;  remainder  to  trustees  for  five 
hundred  years,  in  trust  to  raise  portions  for  daughters, 
if  there  were  no  issue  m.ale.  J.  S.  had  issue  a  son, 
who  being  of  age,  and  about  to  marry,  he  and  his 
father  brought  a  bill  to  have  the  trustees  to  join  in 
making  an  estate,  in  order  to  suffer  a  common  re- 
covery, that  he  might  be  enabled  to  make  a  settlement 
on  his  marriage. 

It  was  urged,  that  the  trustees  were  only  trustees 
for  the  son,  and  ought  to  execute  estates  as  he  should 
direct,  he  having  the  inheritance  in  him  ;  and  that  the 
end  of  the  trust  was  to  hinder  the  father  from  defeat- 
ing the  son  of  the  estate. 

On  the  other  side  it  was  said  that  these  trustees 
were  not  only  trustees  for  the  eldest  son,  but  were  de- 
signed as  a  guard  for  the  whole  settlement ;  that  the 
mother  being  living-,  there  might  be  other  children  ; 
and  for  the  trustees  to  join  would  be  a  breach  of  trust. 

There  being  a  daughter  in  this  case.  Lord  Har- 
court  directed  that,  upon  giving  security  for  the  daugh- 
ter's portion,  the  trustees  should  join  in  the  recovery. 

14-.  A  person,  after  marriage,  made  a  voluntary  settle-  Bassett ». 
ment  to  himself  for  life  ;  remainder  to  trustees,  to  sup-  wSs.^m    * 
port  contingent  remainders  ;  remainder  to  his  first  and 
other  sons  in    tail;  remainder  to  himself  in  fee.     He 
afterwards  made  a  conveyance  of  his  estate  to  other 
trustees^  for  payment  of  his  debts. 
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''^'l^he  creditors  brought  their  bill;  and  inter  alia  m- 
sTsted  that  the  trustees  for  preserving  contin^^ent  re^ 
mainders  should  join  in  a  sale,  to  destroy  the  contiiV- 
gent   remainders        '"*^'' 

The  cause  came  on  by  consent,  before  Sir  Joseph 
Jekyll,  who  took  time  to  consider  of  it ;  alleging,  that 
^9te,  §  9.  though  in  the  case  of  Sir  Thomas  Tipping,  where 
trustees  had  joined  in  cutting  off  remainders,  created 
by  a  voluntary  settlement,  the  Court,  on  a  bill  brought 
by  a  remote  relation,  had  refused  to  punish  them,  as 
distinguishing  between  a  voluntary  settlement  and  one 
made  on  a  valuable  consideration  ;  yet  he  had  not 
known  a  precedent  where  the  Court  ever  decreed  the 
trustees  to  join  in  destroying  the  contingent  remain- 
ders, this  being  the  reverse  of  the  purpose  for  which 
they  were  at  first  instituted. 
wiqnjn^ton  l^-  Upon  the  marriage  of  the  plaintiff,   Mr.  Win- 

WwiTae!^'  nington,  who  was  the  eldest  son  of  Sir  Francis  Win- 
nington,  the  family  estate  was  settled  upon  the  plaintiff  for 
ninety-nine  years,  if  he  should  so  long  live,  remainder 
to  trustees  during  his  life,  remainder  to  the  first  and 
other  sons  of  that  marriage  in  tail  male,  remainder  to 
the  first  and  other  sons  of  any  other  marriage,  remain- 
der over. 

Mr.  Winnington  had,  by  his  lady,  who  was  then 
dead,  one  son  of  ag'e,  arid  for  whose  marriage  he  was 
in  treaty.  The  surviving  trustee  for  preserving  con- 
tingent remainders  being  dead,  leaving  an  infant  heir, 
Mr.  W.  and  his  son  brought  a  bill  against  hiin,  pray- 
ing that  he  might  be  directed  to  join  in  making  a  te- 
nant to  the  praecipe,  in  order  to  a  common  recovery 
for  making  a  settlement  on  the  son's  marriage. 

On  the  hearing  Loixl  Parker  declared  that  the 
trustee  being  appointed  to  preserve  contingent  remain- 
ders, and  here  being  a  vested  remainder  in  tail,  if  thi^ 
were  for  the  good  of  the  family,  he  did  not  see  but  such 
trustee  might  lawfully  join ;  aud  referred  it  to  the  Mas- 
ter to  state  whether  this  was  for  the  good  of  the  family. 
The  Master  reported  that  the  son  was  in  treaty  foir 
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'the  marriage  above  mentioned  ;  that  it  was  a  beneficial 
marriage  for  the  family  ;  and  that  it  was  necessary  a 
new  settlement  should  be  made  of  the  estate,  which 
could  not  be  done  without  a  recovery. 

Lord  Parker  said,  it  might  be  greatly  mischievous 
to  a  family  if  such  a  trustee  should  stand  out,  and  not 
join  with  the  father  and  son  in  cutting  oft'  the  old  settle- 
ment, and  making  a  new  one.  This  was  plainly  for 
the  benefit  of  the  family;, for  by  the  intended  set- 
tlement the  son  was  to  be  but  tenant  for  life  in- 
stead of  tenant  in  tail,  so  that  it  was  a  means  of  pre- 
serving the  estate  longer  in  the  family.  Also  the  wife 
of  Mr.  Winnington  the  father  being  dead,  there  was 
an  end  of  the  contingent  remainders  by  that  marriage ; 
as  to  any  remainders  by  another  marriage,  no  remain- 
der not  in  esse  ought  to  be  so  much  regarded  as  the  re- 
mainder in  tail,  which  was  actually  vested  in  Mr.  Win- 
nington the  son.  He  therefore  directed  that  the  trus- 
tee should  join  with  the  father  and  son,  in  order  to 
make  a  new  settlement ;  and  that  the  Master  should 
direct  a  proper  conveyance,  in  w  hich  the  trustee  should 
join. 

16.  But  however  the  Court  of  Chancery  may  judge  in  other  cases 
it  proper  to  direct  trustees  to  concur  in  destroying  con-  refused. 
tingent  remainders,   under  circumstances  like  those  in 

the  above  cases  ;  yet  it  has  repeatedly  denied  the  same 
interposition  in  cases  where  such  ingredients  were 
wanting. 

17.  By  a  marriage  settlement  lands  were  limited  to  Daviesr. 
the  husband  and  wife  for  life,  remainder  to  trustees  to  ^^%q  ^^' 
preserve  contingent  remainders,  remainder  to  their  first 

and  other  sons  in  tail  male.  The  husband  and  wife 
havinir  been  married  twelve  years,  and  no  issue,  and 
the  husband  being  in  debt,  they  brought  a  bill,  praying 
that  they  might  be  enabled  to  sell  part  of  the  lands  for 
the  payment  of  them  ;  to  which  the  trustee  consented, 
provided  he  might  be  indemnified. 

•  Though  it  was  urged  that  there  were  precedents  of 
like  cases,  yet  Lord  Keeper  North  refused  to  make  any 
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Tsuch  decree ;  saying^,   he  had   known  people  mamed 
near  twenty  years  without  issue,  who  after  had  child- 
ren. 
Townsend  18.  By  a  settlement  on  the  marriage  of  the  defend- 

ap.  Wms.'379.  ant  John  Lawton,  senior,  lands  were  limited  to  his  use 
for  ninety-nine  years,  if  he  should  so  long  live,  remain- 
der to  trustees,  of  which  Mr.  Montague  was  the  sur- 
vivor, for  the  life  of  John  Lawton,  senior,  to  preserve 
contingent  remainders,  remainder  to  his  wife  for  life, 
remainder  to  the  first  and  other  sons  of  the  marriage 
in  tail  male,  remainder  over. 

The  wife  was  dead  ;  and  the  defendants  Edward  and 
John  Lawton  were  the  only  issue  of  the  marriage. 
John  Lawton  the  father  having  mortgaged  the  premises 
to  the  plaintiff^  and  Edward  Lawton  the  son  being  come 
of  age,  the  father  and  son  entered  into  articles  with  the 
plaintiff,  and  thereby  covenanted  that  they  would  suffer 
a  recovery,  and  procure  Mr.  Montague  the  surviving 
trustee  to  join  therein.  But  Mr.  Montague  refusing, 
the  plaintiff  brought  his  bill  to  compel  a  specific  per- 
formance of  the  covenant,  and  that  Mr.  Montague 
might  join  in  suffering  the  recovery. 

Lord  King  asked  if  the  younger  brother  would  con- 
sent that  the  trustees  should  join.  Being  told  that  he 
refused,  he  said  he  would  not  decree  the  trustee  to 
join  ;  for  that  he  would  not  take  away  any  man's  right. 
It  was  insisted  that  the  same  was  done  in  the  case  of 
^ntt,  §  15.  Winnington  v,  Foley,  to  which  he  said  he  would  also 
do  so,  were  the  like  case  to  come  before  him :  in  that 
case  the  trustee  was  decreed  to  join,  in  order  to  pre- 
jserve  the  estate  in  the  family  :  but  in  the  prrncipal  case 
they  would  have  the  same  done  with  a  view  only  to 
alien.  The  bill  was  dismissed. 
Symmanee  19.  A  bill  was  brought  to  compcl  trustees  to  join  in 

lAtk. 613.  a  sale,  which  would  destroy  the  contingent  remainders 
in  a  settlement,  the  limitations  of  which  were  to  the 
husband  for  ninety-nine  years,  if  he  so  long  lived,  re- 
mainder to  the  wife  for  her  life,  remainder  to  trustees 
to  prer&ervc  contingent  remainders,  remainder  to  the 
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heirs  begotten  on  the  body  of  the  wife,  remainder  to 
the  heirs  of  the  husband.  And  the  first  declaration 
under  it  was,  that  it  was  the  intention  of  the  settlement 
to  make  a  provision  for  the  children  of  the  marriage. 

Lord  Hard wi eke  said  there  were  many  cases  in  which 
the  Court  would  compel  trustees  to  join  in  such  a  con- 
veyance as  would  destroy  contingent  remainders :  but 
then  it  must  be  in  some  measure  to  answer  the  uses 
originally  intended  by  the  settlement;  and  had  been 
qsually  done  in  the  case  of  old  settlements  only,  as  in 
Winnington  v.  Foley.  But  he  believed  there  was  no  ^nu,  §  is, 
instance  Avhere  they  had  compelled  such  trustees  to 
join  with  a  father,  termor  for  ninety-nine  years,  and 
his  son,  to  sell  the  estate. 

20.  Sir  John  Hoskins  devised  his  real  estate  to  his  ,!^S'„^3^;,'f 
eldest  son  Bennett  Hoskins  for  ninety-nine  years,  if  he  J^ss.  Rqp. 
should  so  long  live,  remainder  to  trustees  during  the  life 
of  Bennett,  to  preserve  contingent  remainders,  remain- 
der to  the  first  and  other  sons  of  Bennett  in  tail  male, 
remainder  to  the  testator's  second  son  Hungerford 
Hoskins  for  ninety-nine  years,  if  he  should  so  long 
live,  remainder  to  trustees  during  the  life  of  Hunger- 
ford,  to  preserve  contingent  remainders,  remainder  to 
his  first  and  other  sons  in  tail  male,  with  like  remain- 
ders to  his  younger  sons,  remainder  to  his  own  right 
heirs ;  and  the  testator  empov/ered  his  sons  to  revoke 
the  uses  limited  by  his  will,  and  to  appoint  new  uses, 
provided  they  hmited  the  same  to  their  sons  for  ninety- 
nine  years,  and  in  strict  settlement ;  with  several  other 
powers  and  directions  for  the  effectuating  his  intention 
of  preserving  the  estate  in  his  family. 

Bennett  Hoskins  died  without  issue;  the  defendant 
Sir  Hungerford  Hoskins  coming  into  possession  of  the 
estate,  had  issue  an  only  son  Chandos  Hoskins,  who 
had  attained  his  age  of  twenty-one  ;  and  borrowed  se- 
veral sums  of  money  from  the  plaintiffs,  for  which  he 
and  his  son  became  bound.  Soon  after  the  son's  being 
tl^us  bound  for  his  father,  articles  were  entered  into 


Ca.  31. 
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between  Sir  Hungerford  and  Chandos  Hoskins  on  the 
one  part^  and  the  plaintiffs  on  the  other,  whereby,  after 
reciting  the  debts,  and  that  Chandos  was  bound  for  th6 
^  payment  of  them,  as  surety  for  his  father.  Sir  Hunger- 
ford  and  Chandos  covenanted  with  the  plaintiffs  to  con- 
vey the  estate  in  question  to  them  and  their  heirs,  upoil 
trust  to  sell  the  same,  and  apply  the  money  to  the  pay- 
ment of  their  debts,  and  to  pay  the  surplus  thereof  t6 
Sir  Hungerford.  ' 

The  bill  was  brought  against  Sir  Hungerford  and 
Chandos  for  a  specific  performance  of  the  articles,  and 
likewise  against  the  heir  of  the  surviving  trustee  for 
preserving  contingent  remainders  ;  that  he  should  join 
in  a  conveyance  for  making  a  tenant  to  the  prcecipe,  ill 
order  to  the  suffering  a  recovery  ;  and  also  to  have  the 
power  of  revocation  declared  void  as  to  all  the  remain- 
dermen under  the  will  of  Sir  John  Hoskins.  '  * 
Lord  Hardwicke.-^*^'^  Had  this  case  depended  upon 
the  power  of  revocation,  I  should  not  have  defermined 
it  without  the  assistance  of  the  judges  :  but  the  previous 
point  is,  whether  the  Court  will  compel  the  trustees  to 
join  in  enabling  the  father  and  son  to  suffer  a  recovery! 
Indeed  thus  much  use  may  be  made  of  the  power  of  re- 
vocation, that  it  plainly  shews  Sir  John  Hoskins  in- 
tended to  make  as  strict  a  settlement  as  he  could,  and 
to  preserve  the  estate  in  his  name  and  blood  as  long  as 
he  was  able  ;  and  where  clauses  of  this  nature,  tending- 
to  perpetuities,  have  been  inserted  in  deeds  or  wills,  it 
has  been  a  prevailing  motive  with  the  Court  to  supply 
defects  in  other  parts  of  the  deeds  or  wills  ;  and  to 
make  as  strict  a  settlement  as  possible  ;  as  was  done  by 
3Bro.  Pari.      Lord  Cowpcr  in  Stamford  and  Sir  J.  Hobart's   case 
upon   Serjeant  Maynard's  will,  where  trustees  to  pre- 
serve  contingent    remainders   were    inserted   by    the 
Court.                                                                          4itn&\ 
k^iff  It  has  been  admitted  in  the  present  case  that  there 
fs  ho  precedent  for  such  a  decree  as  is  prayed  by  the 
bill ;  and  I  do  not  think  the  present  case  such  as  will 
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\irarrant   me   in  making-  one.     Trustees  of  this  kind 
have  often  been  called  honorary  trustees,  i.  e.  that  such 
a  trust  is  reposed  in  them  as  they  may   exercise  at  dis- 
cretion ;  and   that  therefore   the   Court   ought  not  to 
consider  them  as  guilty  of  a  breach  of  trust  for  such 
exercise  of  their  discretion.     But   since   the   case   of^«f«,  §7. 
Mansel  v.   Mansel,  where  it  was  determined  to  be  a 
breach  of  trust,  and   to  aifect  a  purchaser  with  notice, 
that  notion  has  been  laid  aside.     I  will  not  say  that  the 
Court  would  decree  the  trustees  joining  in  such  a  case 
as  the  present  to  make  a  tenant  to  the  prcecipe,  a  breach 
of  trust  ii:  them  ;  that  being  a  quite  different  question. 
'''  It  has  been  said  that  this  kind  of  settlement,  w  here 
the  father  is  made   but  tenant  for  years,  is  very  incon- 
venient, and  tends  to  perpetuities  :  but  I  do  not  know 
that  this  doctrine  has  been  ever  laid  down  by  the  Court. 
To  some  public  purposes  these  settlements  may  be  in- 
convenient ;  however,  they  were  formerly  very   com- 
mon, and  no  objection   made  to  the  propriety  of  them. 
Now  what  was  the  reason  of  such  a  limitation  ?    Most 
certainly  to  preserve  the  estate  longer  from   alienation 
than  if  the  father  was  made  tenant  for  life  ;  because  in 
this  last  case  the  father  and  son  might  pass  by  the  trus- 
tees, and  suffer  a  recovery  without  them  ;  and  there- 
fore the  estate  was  limited  for  years,   to  prevent  that 
consequence ;  and  also  for  that  the  son  being  greatly 
unifier   the   father's   power    for   his   maintenance,    the 
father  might  distress  and  force  him   to  join  in    selling 
the  estate,  where  the  freehold  is  in  the  father ;  whereas 
by  vesting  the  freehold  in  trustees,  that  consequence 
is   likewise  avoided.      Now    the  occasion    for   suffer- 
ing.a  recovery  in  the  present  case  is  considerable. — 
It   is   not   for   the    making    any   marriage  settlement, 
nor  upon   account  of  any  particular  misfortune  in  the 
family,  nor  for  payment  of  the  son's  debts,  but  for  pay- 
ment of  the  father's :  the  son  being  only  a  surety  for 
the  father,  and  entering  into  bonds  but  just  before  the 
making  of  the  articles ;  and  it  is  very  probable  the  es- 


350  Title  XVI.  Remainder.  Ch.  VII.  §  ^1.^ 

ikie  was  settled  in  this  manner  by  Sir  John  Hoskins  td 
guard  against  the  very  event  of  the  son's  being"  drawn 
into  a  sale  of  the  estate  for  payment  of  the  father's 
debts.  It  has  been  said  that  the  son,  as  tenant  in  tail> 
is  owner  of  the  estate,  and  that  it  is  not  necessary  to 
make  the  subsequent  remainderman  party  to  bills  re- 
lating to  his  estate.  But  where  a  man  is  only  tenant 
in  tail  in  remainder,  and  has  not  the  freehold  in  him,  I 
do  not  think  he  is  to  be  considered  as  owner  ;  and  in 
all  cases  the  owner  of  the  freehold  must  be  before  the 
Court. 

"  The  precedents  of  decreeing  trustees  to  join  in  suf- 
fering recoveries  are  not  many,  and  have  not  gond 
jnt€,  §  15.  gQ  far  ag  tjje  present  case.  In  that  of  Mr.  Winnington, 
the  end  was  the  making  a  marriage  settlement,  which 
was  carrying  on  the  donor's  intention,  and  not  to  put 
the  estate  out  of  the  family.  It  was  objected,  that  the 
trustees  joining  with  the  father  would  be  no  breach  of 
trust  in  them,  and  that  the  Court  would  not  decreCr 
them  to  make  satisfaction,  nor  affect  a  purchaser  with 
the  trust ;  and  that  therefore  what  is  prayed  by  the 
plaintiffs'  bill  should  be  decreed  :  but  there  is  a  medium 
between  the  two  propositions,  for  the  Court  will  not' 
always  decree  a  man  to  do  what  would  not  possibly  be 
a  breach  of  trust  in  him  if  he  did  it.  The  reasons  and', 
motives  of  a  trustee's  joining  would  be  considered  in 
determining  whether  he  was  or  was  not  guilty  of  a 
breach  of  trust.  But  as  the  trust  in  question  was  most 
probably  created  to  prevent  the  father  and  son  from 
selling  or  disposing  of  the  estate,  as  soon  as  he  came 
of  age,  the  decreeing  the  trustees  to  join  in  suffering 
a  recovery  would  be  decreeing  them  to  act  directly 
contrary  to  their  trust."  The  bill  was  dismissed. 
Barnard  t'.  21.  Fraucis  Barnard  dcviscd  freehold  and  copyhold 

^5^774         estates  to  T.  C.  Barnard  for  ninety-nine  years,  if  he 
note^"*  ^^^   should  so  long  live,  remainder  to  the  defendant  Large 
during  the  life  of  T.  C.  Barnard,  in  trust  to  preserve 
contingent  remainders,  remainder  to  the  first  and  othei* 


Title  XVI.  Remainder.  Ch.  VII.  §  ^.  351 

sons  of  T.  C.  Barnard  in  tail  male,  remainder  to  J. 
Wall  in  fee.  T.  C.  Barnard  had  issue  only  one  son, 
who  attained  twenty-one  years,  the  father  and  son  filed 
a  bill  ao-ainst  Laro-e  the  trustee,  and  Wall  the  remain- 
derman,  stating  that  they  were  desirous  of  suffering*  a 
recovery,  and  of  limiting  the  estate  so  as  to  preserve 
the  contin2:ent  remainders  to  the  second  and  other  sons 
of  T.  C.  Barnard  ;  and  praying  that  Large  the  trustee 
might  be  decreed  to  join  in  making  a  tenant  to  the 
prcEcipe  for  that  purpose  ;  submitting  to  declare  the 
uses  of  the  recovery  to  the  second  and  other  sons  of 
T.  C.  Barnard,  by  way  of  contingent  remainders,  as 
limited  by  the  will ;  and  to  limit  an  estate  to  a  trustee, 
for  the  purpose  of  supporting  and  preserving  those 
contingent  remainders. 

Sir  T.  Sewell,  M.  R.,  observed,  that  with  respect  to 
remainders  to  remote  relations  in  settlements,  where 
the  persons  to  whom  they  were  limited  were  not  the 
immediate  objects  of  the  parties,  or  where  they  stand 
in  opposition  to  the  first  tenant  in  tail ;  desiring  a 
reasonable  benefit,  consistent  with  the  intentions  of 
the  creator  of  the  limitations,  their  pretensions  had  not 
been  much  considered  ;  but  in  the  present  case  all  took 
as  volunteers,  and  were  all  equally  to  be  attended  to. 
He  then  considered  the  several  cases  on  this  subject, 
and  said  that,  from  a  review  of  them  all,  it  seemed 
that  when  the  eldest  son,  tenant  in  tail,  is  of  age,  and 
about  to  marry,  and  thereby  continue,  instead  of  de- 
stroying the  purposes  of  the  settlement,  and  in  some 
cases  where  there  has  been  particular  distress,  under 
particular  circumstances,  which  ought  to  have  induced 
the  trustee  to  join,  the  Court  had  interfered;  othervWse 
not.  That  in  the  principal  case  he  was  called  upon  to 
disturb  the  testator's  disposition,  merely  for  the  sake  of 
disturbing  it ;  for  which  he  saw  no  reason  ;  and  dis- 
missed the  bill  with  costs. 

22.  It  is  observable  that  in  the  two  last  cited  cases, 
a  distinction  was  made  between  punishing  trustees  for 
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joining  to  destroy  contingent  remainders^  and  com- 
pelling them  to  join.  This  distinction  seems  to  flow 
from  the  supposing  any  discretion  at  all  in  the  trustees ; 
because  there  may  be  circumstances  sufficient  to  justify, 
though  short  of  an  obligatory  call  for  such  an  exercise 

Cont.  Rem.  of  their  discretion.  And  Mr.  Fearne  has  observed,  that 
however  this  may  be,  it  seemed  the  safest  way  for  trus- 
tees not  to  act,  except  in  the  clearest  cases,  without  the 
direction  of  the  Court  of  Chancery ;  and  recommends 
to  their  discretion  the  words  of  Lord  Harcourt  in  Pyne 

2P.Wnis.684.  V.  Gcorgc,  "  That  it  would  be  a  dangerous  experiment 
for  trustees  in  any  case  to  destroy  remainders,  which 
they  were  appointed  by  the  settlement  to  preserve." 

23.  In  the  following  modern  case  it  was  held  that 
trustees,  to  preserve  contingent  remainders,  joining 
in  a  recovery,  was  not  a  breach  of  trust. 

Moody «.  24.  Upon   a  bill  for  the  specific   performance   of  a 

16  Ves.  283.  contract  for  the  sale  of  an  estate,  an  objection  was  taken 
to  the  Master's  Report  approving  of  the  title. 

The  abstract  stated  indentures  of  lease  and  release  in 
1693,  previous  to  the  marriage  of  William  Levinz  and 
Anne  Btick,  by  which  Sir  Creswell  Levinz,  and  William 
Levinz,  his  son  and  heir  apparent,  conveyed  to  trustees 
and  their  heirs,  to  the  use  of  William  Levinz  for  ninety- 
nine  years,  if  he  so  long  lived,  with  remainder  to 
trustees  and  their  heirs,  for  the  life  of  William  Levinz, 
in  trust  to  preserve  contingent  remainders  ;  remainder 
to  the  first  and  other  sons  of  the  marriage  in  tail  male ; 
remainder,  in  case  William  Levinz  should  die  without 

'  '  '  leaving  any  issue  male  then  born  and  alive,  and  leaving 

his  wife  with  child,  to  such  after-born  child  or  children, 
if  a  son  or  sons  ;  remainder  to  William  Levinz,  brother 
of  Sir  Creswell  Levinz,  for  one  hundred  and  twenty 
years,  if  he  should  so  long  live  ;  remainder  to  trustees 
to  preserve  contingent  remainders  ;  remainder  to  his 
first  and  other  sons  in  tail  male  ;  remainder  to  Sir  Cres- 
well in  fee.  The  issue  of  the  marriage  was  one  son, 
William   Levinz,   who  attained  the   age  of  twenty-one 
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in  1734,  and  three  daug-liters,  one  of  whom  died  un- 
married. 

The  abstract  further  stated  that,  by  indentures  of 
bar^in  and  sale  in  1734,  WilHam  Levinz  and  his  son, 
and  the  heir  of  the  surviving  trustee  for  preserving*  con- 
ting-ent  remainders,  conveyed  to  a  tenant  to  theprcecipe, 
for  the  purpose  of  suffering  a  recovery,  to  enure  to  the 
use  of  William  Levinz  the  father  for  life,  remainder  to 
the  son  in  tail  g-eneral,  remainder  to  the  right  heirs  of 
the  father ;  with  power  to  the  father  and  son  jointly, 
or  to  the  survivor,  to  revoke  the  uses,  and  to  sell  or  de- 
clare new  uses. 

The  plaintiff  was  seised  in  fee  under  conveyances 
and  devises  derived  from  this  title.  The  objection  was, 
that  the  heir  at  law  of  the  surviving  trustee  for  pre- 
servinsr  contin2:ent  rem.ainders  in  the  settlement  of 
1693  had  been  guilty  of  a  breach  of  trust  in  joining 
with  William  Levinz  the  father  and  his  son,  in  the  deed 
of  1734,  for  making  a  tenant  to  the  prcecipe,  for  suffer- 
ing a  recovery  of  the  estate,  and  thereby  destroying  the 
remainders,  unless  the  plaintiff  could  shew  that  WilHam 
Levinz  the  younger  was  dead  \vithout  issue  ;  and  also 
that  there  was  a  failure  of  issue  male  of  William  Levinz, 
the  nephew  of  Sir  Creswell ;  and  also  that  Sir  Creswell 
did  not  by  his  will  dispose  of  the  reversion  in  fee. 

Lord  Eldon  said,  it  was  agreed  on  all  sides  that  a 
good  legal  title  to  the  estate  could  be  made.  The  ques- 
tion was,  whether  under  the  circumstances  that  title, 
good  at  law,  would  also  be  a  good  equitable  title  ;  or, 
putting  it  in  another  shape,  whether  there  was  in  the 
year  1734  such  a  breach  of  trust  committed,  in  the  exe- 
cution of  the  conveyance  of  that  date,  that  supposing 
any  person  descended  from  the  son  of  William  Levinz, 
that  person  could  now,  allowing  for  all  incapacities  of 
infancy  or  otherwise,  claim  under  the  instrument  exe- 
cuted in  the  preceding  century ;  and  insist  in  this  Court 
that  there  was  that  sort  of  breach  of  trust  upon  which 
he  could  say  that  the  equitable  estate  belonged  to  him, 
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however  g-ood  the  legal  title  might  be  in  the  vendor; 
Without  going  into  all  the  particulars  that  might  con- 
stitute the  equitable  title,  he  would,  for  the  purpose  of 
^  this  question,  suppose  that  a  person  did  exist  who  might 

raise  the  question,  notwithstanding  the  lapse  of  time. 

After  stating  the  several  cases  on  this  point,  his  Lord- 
ship said,   the  difficulty  turned  upon  this,  whether  it 
could  be  represented  as  the  object  of  a  suit  in  equity  to 
compel  trustees  to  do  that  which  they  ought  not  to  do 
without  a  suit ;  and  his  notion  was  that  the  act  which 
they  were  decreed  to  do  should  be  such  as  they  ought 
to  do.     On  what  other  principle  could  a  suit  be  enter- 
tained?   The  proposition  which  appeared  in   treatises 
on  this  subject,   most  justly  regarded  with  reverence, 
that  trustees  were  never  to  join  without  the  direction  of 
the  Court,  was  the  result  of  great  caution ;  but  amounted 
to  this,  that  the  Judges  of  the  Court  of  Chancery  were 
the  trustees  to  preserve  all  the  contingent  remainders  in 
the  country,  and  no  one  could  say  what  was  to  be  done 
till  a  decree  had  been  obtained.     If  the  Court  meant  to 
say,  trustees  to  preserve  contingent  remainders  should 
never  join  without  a  previous  direction,  that  proposition 
ought  to  be  firmly  and  boldly  stated  ;  otherwise  trustees 
were  left  exposed  to  all  the  vexation  to  which  the  de- 
mands of  families  Avould  make  them  liable,   and  to  the 
difficulty  of  determining  whether  a  court  of  equity  would 
direct  them  to  join,  or  would  interpose  more  or  less  to 
defeat  the  act,  and  make  them  responsible.     That  was 
a  situation  in  which  trustees  ought  not  to  be  placed; 
and  upon  such  terms  no  person  would  be  very  ready  to 
lend  himself  to  the  most  laudable  purposes  of  family  set- 
tlement, without  a  previous  direction.      The  principle, 
therefore,  could  not  be,  that  the  absence  of  that  sanc- 
tion made  the  act  a  breach  of  trust. 

With  regard  to  the  questions  in  this  case,  whether  the 
Court  ought  to  have  declared  the  act  of  these  trustees  a 
breach  of  trust  in  1734  ;  and  whether,  supposing  there 
were  any  issue  of  William  Levinz,  the  nephew,  exist- 
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ing",  they  could  complain  of  the  breach  of  trust  com- 
mitted at  that  time  ;  he  could  find  no  decree  that  con- 
sidered the  act  of  the  trustees  joining  for  such  a  purpose 
a  breach  of  trust.  They  in  1734  joined  the  father  and 
son,  to  limit  the  estate  to  the  father  for  life,  instead  of 
ninety-nine  years,  with  remainder  to  the  son  in  tail 
general,  instead  of  tail  male,  without  any  remainder  to 
the  subsequent  issue  of  that  marriage,  celebrated  in 
1693 ;  and  the  existence  of  future  issue,  therefore,  not 
very  probable  ;  and  also,  without  any  remainder  to  the 
possible  issue  of  any  other  marriage,  the  ultimate  re- 
mainder was  at  once  limited  to  the  father  in  fee,  with  a 
power  of  revocation,  and  the  subsequent  variations  of 
that,  at  a  period  when  undoubtedly  a  valid  recovery 
might  have  been  suffered  without  the  trustees,  viz.  after 
the  death  of  the  father ;  the  immediate  purpose  being 
to  limit  part  of  the  estate  in  possession  to  the  son,  hav- 
ing attained 'the  age  of  twenty-one,  not  appearing  to 
have  any  other  maintenance,  and  giving,  as  Lord  Har- 
court  had  done  in  a  much  stronger  case,  to  the  sister  Frewinr. 
maintenance,  and  a  portion  on  marriage  ;  the  subse-  jnu^^Ciz. 
quent  object  being  to  raise  money,  not  for  the  father's 
debts,  but  the  son's  ;  and  the  subsequent  limitations  all 
extending  the  estate  to  the  sons  of  that  son,  if  any. 

Under  these  circumstances  he  could  not  conceive  that 
any  complaint  at  that  time  could  bring  before  him  a 
case,  upon  which,  collecting  the  purpose  from  the  use 
actually  made  of  the  recovery  in  1 734,  he  should,  by  the 
application  of  the  doctrines  laid  down,  so  Httle  to  be  re*- 
conciled,  be  driven  to  the  conclusion  that  this  was  not  a 
case  in  which  he  w*as  called  upon  to  decree  a  breach  of 
tnist,  but  involving  a  very  different  consideration,  whe- 
ther the  trustee  was  to  be  made  responsible,  or  that  it  was 
by  any  means  probable  that  this  could,  against  a  pur- 
•  Phaser,  be  declared  a  breach  of  trust,  on  the  ground  of 
notice.  His  opinion  was,  that  he  could  not  hold  that  BUcoer. 
doctrine  ;  and  he  should  say,  with  Sir  Thomas  Sewell,  n?^&'B.4S5. 
Let  the  law  take  place. 
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25,  Trustees  to  preserve  contingent  remainders  are 
not  only  bound  to  preserve  all  tlie  limitations  created  by 
the  settlement ;  but  also  to  protect  the  inheritance^  and 
to  keep  it  as  entire  as  possible.  Now  as  the  inheritance 
consists  of  landj  timber^  mines^,  &c.  all  these  are  under 
the  protection  of  the  trustees  ;  and  in  the  execution  of 
this  trust  they  are  entitled  to  every  assistance  vt^hich  a 
court  of  equity  can  afford  them.  And  where  there  is  a 
limitation  to  trustees  to  preserve  contingent  remaindei*s, 
the  Court  of  Chancery  will  not  permit  a  tenant  for 
ninety-nine  years,  if  he  shall  so  long-  live^  to  join  with 
the  person  entitled  to  the  inheritance  for  the  time  being, 
to  cut  down  timber. 

This  doctrine  was  laid  down  by  Lord  Hardwicke^,  in 
a  case  lately  published  from  his  own  Manuscripts  ;  and 
which  contains  so  much  learning,  that  it  shall  be 
transcribed  entire ;  as  it  would  be  impossible  to  abridge 
it;,  without  omitting  some  material  observations. 

26.  Richard  Bovey  Garth,  being  tenant  for  ninety- 
nine  years,  if  he  should  so  long  live,  without  impeach- 
ment of  waste,  voluntary  waste  excepted,  with  remainder 
to  trustees  during  his  life  to  preserve  contingent  re- 
mainders, remainder  to  his  first  and  other  sons  in  tail 
male,  with  the  ultimate  remainder  to  Sir  John  Hind 
Cotton  in  fee  ;  and,  having  no  children,  he  entered  into 
an  agreement  with  Sir  John  Hind  Cotton  for  cutting 
down  part  of  the  timber  then  standing  on  the  estate,  the 
money  to  arise  from  such  timber  to  be  divided  between 
Bovey  and  Sir  J.  H.  Cotton. 

A  quantity  of  timber  was  felled  in  consequence  of  this 
agreement,  and  Sir  J.  H.  Cotton  received  a  part  of  the 
money. 

Some  years  after  Bovey  had  a  son,  who,  after  the 
death  of  his  father,  suffered  a  recovery;  and  filed  his  bill 
against  Sir  J.  H.  Cotton,  praying  a  satisfaction  for  so 
much  as  he  had  received  of  the  mo««y  which  arose  from 
the  sale  of  the  timbeir. 

Lord  Hardwicke. — Upon  this  case  the  general  ques- 
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tion  is,  whether  the  plaintiff  is  entitled  to  satisfaction 
for  so  much  as  Sir  J.  H.  Cotton  received  out  of  the 
inheritance  by  the  fall  and  sale  of  timber  before  the 
plaintiff  came  in  esse,  and,  consequently,  before  he  had 
any  estate  in  him  in  the  land,  and  whilst  the  remainder, 
which  vested  in  him  afterwards,  rested  in  mere  contin- 
gency or  possibility. 

This  had  been  admitted  at  the  bar  to  be  entirely  a 
new  question,  upon  which  there  was  no  precedent^ 
and  which  had  never  been  brought  into  judgment 
before :  that  the  plaintiff  could  have  no  remedy  at 
law,  either  in  his  own  name,  or  in  the  names  of  the 
trustees  to  preserve  contingent  remainders ;  but  that 
the  only  possible  remedy  was  in  a  court  of  equity. 
This  made  it  necessary  for  the  Court  to  proceed  with 
great  deliberation  before  a  decision  was  made,  which 
would  be  the  first  precedent,  after  the  invention  of 
trustees  to  preserve  contingent  remainders. 

In  order  to  determine  whether  the  plaintiff  was  en- 
titled to  relief,  it  would  be  necessar}-  to  take  several 
matters  into  consideration ;  to  lay  down  some  that  were 
plain,  and  to  clear  and  establish  others  that  appeared 
more  doubtful. 

First,  That  the  stripping  this  estate  of  the  timber 
was  a  wrongful  act  was  clear  from  the  nature  of  the 
limitations.  The  plaintiff's  father  was  only  tenant  for 
years,  punishable  for  wilful  waste ;  and  had  no  present 
right  to,  or  interest  in  the  timber,  other  than  the  mast 
and  shade,  and  necessary  botes.  The  defendant's  father 
had  no  present  right  to  cut  it  down,  but  in  his  turn 
according  to  the  order  of  limitation.  It  was  true,  the 
inheritance  was  vested  in  him,  subject  to  open  and  let 
in  the  contingent  remainder,  when  a  son  should  come 
in  esse;  and,  in  that  quality,  the  timber  part  of  the 
inheritance  was  vested  in  him  ;  but  he  had  no  present 
right  to  take  and  use  it.  The  trustees,  who  were  seised 
of  the  freehold,  might  have  restrained  him  by  injunc- 
tion ;  and  the  plaintiff's  father  might  have  brought  an 
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action  of  trespass  against  him  for  his  entry  and  tortious 
act.  Further,  it  was  the  duty  of  the  plaintiffs'  father 
so  to  liave  done,  not  only  in  respect  of  the  trespass 
upon  himself,  which  he  might  have  waived/  but  in 
respect  of  the  privity  which  was  in  expectancy  between 
the  tenant  for  years  and  the  contingent  remainderman, 
when  he  should  come  in  esse ;  for  between  the  tenant 
for  years  and  the  lessor,  or  the  remainderman  of  the 
inheritance,  there  was  a  privity :  and  before  the  statute 
of  quia  emptores  terrarum,  a  tenure  arose;  and  this 
made  a  tenant  for  years  a  kind  of  fiduciary  for  the 
lessor,  or  the  remainderman,  who  stood  in  his  place. 
As  this  act  was  wrongful,  both  in  the  plaintiff's  father 
and  Sir  J.  H.  Cotton,  so  this  wrong  was  committed  col- 
lusively  between  them  ;  and  it  was  plain  and  self-evident 
that  this  wrongful  collusive  transaction  had  turned  to 
the  loss  and  damage  of  the  plaintiff. 

The  next  enquiry  was,  whether  the  plaintiff  was  en- 
titled to  any  remedy  in  Chancery  upon  the  principles 
of  equity.  At  law  it  was  admitted  he  could  have 
none.  And  it  must  be  admitted  further,  that  if  the 
limitation  to  trustees  to  preserve  contingent  remainders 
had  been  out  of  the  case,  he  would  have  had  none  in 
equity.  Indeed,  as  the  plaintiff's  father  was  only  tenant 
for  years,  if  there  had  not  been  such  a  limitation  to  the 
trustees,  all  the  contingent  remainders  would  have  been 
void,  for  want  of  an  estate  of  freehold  to  support  them  ; 
and  Sir  J.  H.  Cotton  would  have  had  the  immediate 
freehold,  as  well  as  the  inheritance  in  him,  which  would 
have  given  him  a  clear  right.  But  if  the  plaintiff's 
father  had  been  tenant  for  life,  and  there  had  been  no 
such  limitation  to  the  trustees,  the  plaintif!"  would  even 
then  have  been  entitled  to  no  remedy,  because  his 
whole  use  in  the  land,  whilst  it  remained  in  contingency, 
would  have  been*  in  the  power  of  the  tenant  for  life  to 
bar,  by  fine,  feoffment,  or  surrender  to  the  remainder- 
man vested :  and  there  could  have  been  no  pretence  for 
this  Court  to  interpose,  to  preserve  or  restore  to  him 
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part  of  that  inheritance,  the  whole  of  which  was  in  the 
power  of  the  tenant  for  hfe ;  therefore  the  stress  and 
foundation  of  the  plaintiff's  equity  depends  entirely  upon 
the  estate  limited  to  the  trustees  to  preserve  contingent 
uses,  and  the  consequences  from  thence.  And,  in  order 
to  determine  concerning-  the  force  and  operation  of  this, 
in  the  present  case,  I  will  consider, 

1st,  What  is  the  intention  and  use  of  creating 
limitations  to  trustees  for  preserving  contingent  re- 
mainders. 

2dly,  What  estate  such  trustees  take  in  point  of 
law,  and  what  actions  they  may  maintain  at  common 
law. 

3dly,  What  is  the  nature  and  extent  of  this  trust 
"  in  equity,  and  what  remedy  they  may  pursue  in  this 
Court. 

4thly,  How  far,  and  in  what  cases,  such  trustees 
may  be  charged  in  equity  for  a  breach  of  trust,  or  any 
other  person  be  affected  by  their  acts,  or  laches,  in 
breach  of  their  trust. 

1st,  The  intention  of  limitations  to  trustees  to  pre- 
serve contingent  uses  took  its  rise  from  the  determi- 
nation of  two  great  cases,  reported  by  Lord  Coke  in 
his  first  volume ;  Chudleigh's  case,  Hil.  31  Eliz.,  and 
Archer's  case,  Mich.  39  Eliz. ;  though  it  was  several 
years  after  those  resolutions  before  that  light  was 
struck  out ;  and  it  was  not  brought  into  practice  amongst 
conveyancers  till  the  time  of  the  usurpation,  when,  pro- 
bably, the  providing  against  forfeitures,  for  what  was 
then  called  treason  and  delinquency,  was  an  additional 
motive  to  it. 

Let  us  see,  then,  what  were  the  chasms  and  defects 
which  wanted  to  be  filled  up  and  remedied  in  conse- 
quence of  those  two  judgments. 

The  grand  dispute  in  Chudleigh's  case  was  con- 
cerning the  power  of  feoffees  to  uses,  created  since  the 
statute  of  27  Hen.  8.  c.  10.,  to  destroy  contingent  uses, 
by  fine  or  feoffment,  before  the  contingent  use  came 
into  being. 
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In  order  to  determine  this^  the  Judges  entered  into^ 
very  refined  and  speculative  reasonings,  some  of  which 
(I  speak  it  with  reverence)  are  not  very  easy  to  cobbh 
prehend. 

They  all  agreed,  that  where  there  is  a  conveyance 
to  uses,  to  the  use  of  the  father  for  life,  remainder  to 
his  first  and  every  other  son  in  tail,  with  remainders 
over ;  in  all  those  cases  no  estate  at  all  is  left  in  the 
feoffees,  but  the  whole  estate  is  devested  and  drawn 
out  of  them  by  the  statute  of  Uses. 

But  then  came  the  question  respecting  the  contin- 
gent uses  to  the  sons  not  in  esse.  On  the  one  side, 
though  they  admitted  there  was  no  estate  left  in  the 
feoffees,  yet  they  said  there  was  a  scintilla  Juris,  a 
power  of  entry  to  preserve  the  contingeiit  uses,  if, 
by  reason  of  disseisin,  or  disturbance  of  the  estatey 
there  should  be  occasion ;  for,  say  they,  no  use  can  be 
executed  by  the  statute,  unless  there  be  a  person  seised 
to  the  use,  and  also  a  cestuique  use.  And  if  any  dig* 
seisin  or  disturbance  of  the  estate  should  happen,  the 
right  to  the  use  cannot  be  executed  within  the  statute ; 
therefore,  lest  these  contingent  uses  should  be  destroy- 
ed, and  not  executed,  there  must,  by  construction  of  the 
statute,  be  such  a  power  of  entry  left  in  the  feoffees  and 
their  heirs. 

This  was  the  opinion  of  the  greatest  part  of  the 
Judges. 
^ii/e,  c.6.§49.  Others  of  the  Judges  were  of  opinion,  tlrnt  there 
was  not  only  no  estate  left  in  the  feoffees,  but  no  power 
or  right  to  enter,  nor  any  thing  to  do  with  the  land,  but 
that  they  were  at  first  only  conduit  pipes  ;  and  the  estate 
that  was  in  them,  was,  by  the  statute,  wholly  transferred 
to  serve  the  uses  which  were  in  esse,  with  a  pregnancy 
and  prospect  to  the  contingent  remainders,  if  they 
should  arise  in  due  time. 

It  must  be  observed  that  one  thing  which  weighed 
muck  with  the  majority  of  the  Judges  to  be  of  opinion 
for  leaving  a  right  of  entry  in  the  feoffees  to  preserve 
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the  contingent  uses^  was^  their  fear  of  perpetuities, 
and  of  having  contingent  estates  by  way  of  use  in 
persons  not  in  esse,  if  they  should  not  be  destroyable 
by  the  feoffees ;  for  this  doctrine^  as  it  left  it  in  the 
power  of  the  feoffees  to  preserve  the  contingent  uses, 
so  it  put  it  into  their  power  to  destroy  them,  if  they 
pleased. 

The  reason  of  which  was  that,  at  that  time,  the 
law  was  not  settled  that  the  destruction  of  the  par- 
ticular estate  by  the  feoffment,  or  conveyance  of  the 
cestuique  use  for  life,  before  the  contingent  remain- 
ders became  vested,  was  a  destruction  of  the  contin- 
gent remainders:  but  afterwards  came  Archer's  casoj 
in  which  case  this  point  was  solemnly  settled,  and  they 
were  relieved  from  their  apprehensions ;  for  though 
Archer's  case  is  placed  in  the  reports  before  Chud- 
leigh's  case,  it  was  not  determined  until  some  years 
afterwards. 

The  clearest  summary  of  the  reasoning  in  those 
cases  is  stated  by  Mr.  Pollexfen,  in  his  argument  of 
the  case  of  Hales  against  Risley,  in  Pollexfen,  385; 
from  whence  I  have  taken  it. 

From  this  deduction,  you  will  see  what  were  the 
chasms  and  defects  to  be  supplied. 

Here  was,  then,  understood  to  be  a  power  in  the 
general  feoffees  to  uses,  either  to  preserve  or  destroy 
those  uses,  ad  libitum;  and  here  was  a  power  in  the 
cestuique  use  for  life  to  destroy  them. 

How  were  those  defects  to  be  supplied  and  filled 
up  ?  By  vesting  a  limitation  in  certain  trustees  eo 
nomine,  upon  an  express  trust  to  support  them.  But 
how  to  support  them  ?  By  preserving  the  whole  inhe- 
ritance to  come  entire  to  the  cestuique  use  in  contin- 
gency, in  like  manner  as  trustees  to  uses  ought  to  do 
before  the  statute  of  Uses,  when  they  were  but  trusts  to 
be  executed  in  this  Court.  And,  as  things  then  stood, 
such  trustees,  having  the  whole  legal  estate,  might  and 
ought  to  preserve  the  entire  inheritance,  whether  con- 
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sisting  of  the  lands,  mines,  or  timber,  for  the  benefit  of 
all  the  cestuique  trusts  in  remainder,  either  vested  or 
contingent. 

Secondly,  Consider,  in  the  next  place,  what  such 
trustees  take  in  point  of  law,  and  what  actions  they 
may  maintain  at  common  law. 

It  hath  formerly  been  attempted  to  be  brought  in 
question,  whether,  upon  such  a  limitation  to  trustees, 
after  a  prior  limitation  for  life,  they  took  any  estate  at 
all  in  the  land,  or  only  a  right  of  entry  on  the  forfeiture, 
or  surrender  of  the  first  tenant  for  life,  by  reason  that 
the  limitation  being  only  during  his  life,  could  not  com- 
mence or  take  effect  after  his  death. 

But  this  was  soon  settled  on  the  authority  of  Chol- 
mondeley's  case,  2  Coke,  5  a.  where  it  is  held,  that  if 
there  is  a  lease  to  A,  for  life,  remainder  to  another 
during  the  life  of  A.,  this  is  a  good  remainder;  for, 
by  po'ssibility,  the  remainder  may  take  effect  in  case  a 
tenant  for  life  makes  a  feoffment  in  fee,  or  commits 
any  other  forfeiture;  and  so  in  the  Book  41  E.  3. 
Fitzh.  Title  Waste,  83. ;  and  this  is  followed  by  the 
late  case  of  Duncomb  against  Duncomb,  Ilil.  7  W.  3. 
C.  B.  3  Lev.  437.,  which  was  one  of  the  first  cases 
wherein  the  operation  of  such  limitation  to  trustees  to 
preserve  contingent  uses  came  into  question. 

If  this  be  so,  upon  such  a  limitation,  after  a  prior 
estate  for  life,  it  holds  much  more  strongly  when  limited 
after  a  prior  estate  for  years  only,  determinable  on  the 
life  of  the  first  tenant;  because,  in  the  last  case,  it 
comes  the  first  estate  of  freehold  to  the  trustees,  as  was 
rightly  reasoned  by  Lord  Chief  Justice  Lee,  in  the 
^»/e,  cb.i.      case  of  Smith  v.  Dormer  and  Parkhurst. 

It  is  plain,  therefore,  that  these  trustees  had  the 
immediate  freehold  in  them,  an  estate  pur  autre  vie; 
and  at  law  they  alone  could  maintain  or  defend  any 
action  concerning  the  freehold. 

If  a  disseisin  was  committed,  they  must  bring  the 
assize,  and  they  must  defend  in  all  prcecipcs ;  for  the 
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possession  of  the  tenant  for  years  was,  in  law,  their 
possession.  For  this  reason  they  had  in  law  an  interest 
in  the  timber;  not  indeed  to  cut  down  or  destroy, 
but  in  respect  of  the  enjoyment  by  their  tenant  for 
years,  and  of  the  expectancy  of  its  coming  into  their 
actual  possession  by  the  determination  of  his  estate, 
as  part  of  their  freehold. 

Notwithstanding  all  this,  it  is  certain  that  they  could 
maintain  no  action  of  waste :  the  reason  of  which  is, 
that  the  common  law  gave  the  prohibition  of  waste 
only  to  an  owner  of  the  inheritance ;  and  the  statute  of 
Gloucester  gave  the  writ  of  waste  to  the  same  persons. 
But  in  this  respect  such  trustees  are  in  no  other  con- 
dition than  all  other  remaindermen  for  hfe. 

Thirdly,  Consider,  in  the  next  place,  what  is  the 
nature  and  extent  of  their  trust  in  equity,  and  what 
remedies  they  may  pursue  in  this  Court. 

And  I  hold  it  to  be  agreeable  to  natural  justice, 
and  in  support  of  right,  to  construe  their  trust  in  the 
most  liberal  manner.  In  the  case  of  Mansell  against 
Mansell,  which  must  be  more  particularly  mentioned 
by  and  by,  it  was  expressly  laid  down  by  Lord  Ray- 
mond, as  I  took  it  from  his  own  mouth  :  "  It  is  only 
positive  law  that  tenant  for  life  may  destroy  contin- 
gent remainders,  and  therefore  it  was  a  very  consider- 
able invention  to  create  these  trusts  to  preserve  them  ; 
they  are  the  creature  of  the  Court,  and  properly  under 
its  direction  and  control." 

The  first  trust  is  declared  to  preserve  the  contingent 
estates  thereinafter  limited.  How  to  preserve  them  ? 
To  preserve  the  inheritance  as  entire  as  possible,  to  go 
according  to  the  succession  estabhshed  by  the  testator ; 
which  inheritance  consists  of  the  land,  timber,  and  mines, 
and  cannot  be  presened  entire  without  preserving  all 
three.  In  many  estates  the  timber  is  the  most  valuable 
part;  in  more,  the  mines  ;  and  the  destruction  of  one,  or 
the  exhausting  of  the  other,  might  take  away  or  be  an 
alienation  of  the  best  part  of  the  inheritance. 
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But  it  hath  been  objected  that  this  relates  only  to 
the  preservation  of  the  le^al  estate  of  the  use,  and  not 
to  the  timber  or  mines,  because  the  estate  of  the  trus- 
tees cannot  support  any  action  of  waste. 

This  mightj  in  many  instances,  be  to  preserve  the 
shell,  without  the  kernel;  and  brings  it  to  the  question, 
what  remedies  they  may,  in  virtue  of  this  trust,  pursue 
in  the  Court. 

These  trusts  are  equally  declared,  to  make  entries 
and  bring  actions,  as  the  case  shall  require.  Here  it 
is  expressly  to  do  all  and  every  such  lawful  act  and 
acts,  by  entry  or  otherwise,  as  shall  be  requisite  for  that 
purpose  and  end. 

But  whether  the  expression  be  the  one  or  the  other, 
it  comes  to  the  same  thing,  and  comprehends  all  reme- 
dies both  in  law  and  equity.  For  the  course  of  equity 
•  is  a  part  of  the  constitution  of  the  law  and  judicial  pro- 
ceedings in  this  kingdom. 

Therefore,  if  after  a  forfeiture  committed,  and  an 
entry  made  for  that  forfeiture,  such  trustees  wanted 
any  assistance  of  a  court  of  equity  in  support  of  their 
trust,  and  not  to  break  in  upon  the  right  of  the  tenant 
for  life,  to  receive  the  rents  and  profits,  they  might 
undoubtedly,  by  force  of  this  trust,  have  their  remedy 
here. 

As  they  may  do  this,  I  am  clearly  of  opinion  that 
they  may  bring  a  bill  for  an  injunction  to  stay  waste, 
although  no  precedent  in  point  is  produced  for  it. 

In  the  present  case,  they  were  remaindermen  pur 
autre  vie,  and  immediate  owners  of  the  freehold  in 
law.  In  the  case  of  Dayrell  against  Champneys,  1  Ab. 
of  Cases  in  Equity,  400,  a  remainderman  for  life  was 
admitted  to  maintain  such  a  bill,  without  making  the 
owner  of  the  inheritance  a  party ;  and  although  it  was 
observed  upon  that  case  by  Mr.  Clark,  that  it  appears 
by  the  state  of  it  in  the  book,  that  the  plaintiff  had  the 
first  remainder  in  tail  vested,  yet  that  doth  not  appear 
by  the  recitals  of  this  decretal  order ;  and  if  it  had,  the 
objection  could  not  have  been  made. 
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If  the  trustees  could  do  this  as  remaindermen  of  the 
legal  estate /)wr  autre  vie;  surely  their  trust,  which  affects 
their  cons-cience,  and,  according  to  Lord  Raymond's 
opinion,  makes  them  creatures  of  this  Court,  would  not 
make  their  case  the  weaker  here. 

But  the  books  gt)  further,  and  say,  a  bill  may  be 
brought  for  an  injunction  to  stay  waste,  on  behalf  of 
an  infant  en  ventre  sa  mere.  And  so  is  Musgrave 
against  Parry,  2  Vern.  710.  which  is  liable  to  much 
more  difficulty ;  for  that  must  be  as  amicus  curice,  on 
the  unborn  child's  behalf. 

I  therefore  hold  most  clearly  that  the  trustees  might 
have  brought  such  a  bill,  and  obtained  an  injunction  to 
stay  this  waste,  both  against  the  plaintiff's  father,  and 
the  late  Sir  John  Hirtd  Cotton. 

Pursue  this  then  into  its  necessary  consequences. 

Suppose,  after  such  an  injunction  granted,  the  timber 
had  been  felled.  This  had  been  a  contempt  of  the 
Court,  and  the  contemner  must  have  stood  committed. 

Then  arises  the  question  which  Mr.  Solicitor  Gene- 
ral [a)  very  properly  put  in  his  argument : — On  what 
terms  should  they  be  discharged  .^  This  Court  could  not 
have  fined  them ;  therefore,  certainly,  only  on  the  terms 
of  making  satisfaction.  That  satisfaction  could  not  have 
been  by  setting  up  the  trees  again,  and  therefore  it  must 
have  been  by  paying  the  value.  Who  must  have  had 
that  value  ?  Not  the  tenant  for  years,  for  he  had  no  pre- 
tence to  it ;  nor  the  remote  remainderman  in  fee,  for  he 
had  no  right  to  take  it :  and  this  would  hav«  been  to 
reward  them  both  for  their  contempt  and  coUusion. 
The  consequence  is,  it  must  have  been  laid  up  and 
secured  to  attend  the  contingent  uses;  without  this, 
justice  could  not  have  been  done. 

Fourthly,  It  comes  next  to  be  considered,  how  far 
and  in  what  cases  such  trustees  may  be  charged  in 
equity  with  a  breach  of  trust ;  or  any  other  person  may 
be  affected  by  their  act,  or  laches,  in  breach  of  trust. 

(«)  Afterwards  Lord  Mansfield,  C.  J. 
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Nothwithstanding-  the  saying  of  Mr.  Pollexfen,  ar- 
guendo  at  the  bar,  (Poll.  250.)   ''  that  trustees  to  pre- 
serve contingent  remainders  were  never  punished  in 
equity  when  they  broke  their  trust/'   (which,  by  the 
way,  is  a  kind  of  contradiction  in  terms),  that  is  now 
exploded,  and  settled  to  the  satisfaction  of  mankind  to 
be  otherwise. 
rp^wmV^f28       ^^  ^^^  ^^^^  broken  in  upon  by  Lord  Harcourt,  in  the 
2Saik.  680.       case  of  Pyc  and  Gorges,  Mich.  1710,  where  he  declared 
that  '^  when  such  trustees  were  appointed,  whether  by 
marriage  settlement  or  will,  and  they,  before  the  birth 
of  a  son,  joined  in  a  conveyance  to  destroy  the  contin- 
gent remainders,  this  was  a  plain  breach  of  trust;  and 
the  persons  taking  under  such  a  conveyance,  if  volun- 
tary, or  having  notice,  should   be   liable  to  the  same 
trusts  ;"  and  he  said,  if  there  was  no  precedent  in  the 
case,  he  would  make  one. 
.m^'^*"'^^''      Then  came  Tipping  against  Pigot,  in  Mich.  1711, 
Giib.Eq.4iep.   before  the  same  Lord  Chancellor ;  and  he  adhered  to 
the  same  doctrine,   and   said,   it  would  be  dangerous 
for  such  trustees  themselves  to  make  the  experiment. 
Thus  it  stood,  till  the  great  case  of  Mansell  against 
Mansell,  which  was  first  decreed  by  Sir  Joseph  Jekyll, 
IP. Wms.678.  at  the  Rolls,  in  January  1731 ;  and  afterwards  by  Lord 
747.'  King,  assisted  by  Lord  Raymond  and  Lord  Chief  Baron 

Reynolds,  12th  December' 1732.  ' 

Here  it  was  first  solemnly  settled,  by  the  concuiTent 
opinion  of  all  those  great  men,  that  the  trustees  them- 
selves shall  be  liable,  in  equity,  to  make  satisfaction  for 
such  a  breach  of  trust;  and  also,  that  a  voluntary 
Pearcer.  alienee,  or  a  purchaser  for  a  valuable  consideration, 
3Madd.'i86.  with  uotice  of  the  trust,  shall  be  decreed  in  equity  to 
restore  the  estate  ;  and  in  that  case  it  was  decreed 
accordingly. 

Thus  it  stands  determined,  that  for  a  breach  of  trust 
in  aliening  the  inheritance,  the  trustees  are  liable,  and 
other  persons  are  aifected  by  their  act  done  in  breach 
of  this  trust. 
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On  this  I  build.  Suppose  these  trustees  had  con- 
sented to  the  felHng  and  sale  of  the  timber;  had  joined 
with  Mr.  Garth  and  Sir  John  Hind  Cotton  in  the  ar- 
ticles ;  and  expressly  covenanted^  that  they  would  bring' 
no  bill  for  an  injunction; — would  the  trustees  in  that 
case  have  been  liable  ?  Clearly  so  ;  for  it  was  agreeing 
to  alien  part  of  the  inheritance ;  and  it  plainly  follows 
from  the  principle  on  whicli  the  Court  founded  itself  in 
Mansell  against  Mansell.  Lord  Raymond  said^  "^  It 
was  strange^  in  natural  reason,  to  say,  that  where  a  man 
hath  created  a  trust  to  preserve  his  estate,  the  trustees 
may  break  that  trust,  and  give  away  the  estate  witii 
impunity ;  and  that  there  wanted  no  particular  pre- 
cedent for  it,  because  it  is  founded  on  all  the  general 
rules  of  trust."  ti»*/itv 

If  the  trustees  had  joined  in  the  articles  thas  to 
break  their  trust, — would  Mr.  Garth  the  father,  or  the. 
late  Sir  John  Hind  Cotton,  have  been  affected  by  this 
express  act,  done  in  breach  of  their  trust  ?  This,  to  me, 
is  also  as  clear ;  for  then  they  would  have  had  notice  of 
this  breach  of  trust,  and  have  reaped  the  benefits  of  it, 
which  is  expressly  within  the  rule  of  Mansell  against 
Mansell.  And  here  I  cannot  help  repeating  some  re- 
markable words  of  Lord  King,  who  was  not  disposed  to 
amphfy  the  jurisdiction  of  this  Court.  ''  If  it  is,"  said 
his  Lordship,  ''  a  breach  of  trust,  and  the  trustees  con- 
vey the  estate  over,  a  court  of  equity  is  not  to  sit  still  and 
let  others  profit  by  the  spoil." 

This  position  is  very  apposite  to  the  present  case ; 
all  the  difference  is,  that  here  is  no  positive  act  of  the 
trustees,  but  only  a  laches,  or  neglect  in  not  performing 
their  trust,  and  bringing  a  bill  for  an  injunction  to  stop 
this  waste. 

This  may  excuse  the  trustees,  if  they  had  no  notice 
of  the  scheme,  or  attempt  to  strip  the  estate  of  the 
timber; — but  how  will  it  excuse  the  others,  who,  as 
Lord  King  expressed  it,  have  profited  by  the  spoil  ? 
By  no  means. 
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In  all  cases  of  alienations^  the  alienees  are  not  af- 
fected merely  by  the  act  of  the  trustees,  but  l>y  notice 
of  the  trust ;  and  here  all  parties  had  actual  notice  of 
the  will,  claim  under  it,  and  have  expressly  recited  it  m 
their  articles  :  therefore,  in  this  case,  the  actual  notice 
of  the  trust  operates  to  make  the  laches  of  the  trustees 
affect  them,  as  much  as  their  express  act  would  have 
done  in  the  other ;  and  it  would  be  strange  to  say  that 
the  plaintiff" 's  and  defendant's  father  would  have  been 
liable  for  the  timber,  if  the  trustees  had  concurred  in  the 
destruction  and  sale  of  it ;  but  shall  be  in  a  better  con- 
dition, because  they  did  not.  What  is  the  justice  that 
results  from  hence,  but  restitution  ?  Just  as  in  the  casci 
©f  an  ahenation  with  notice,  the  justice  would  have 
\>^fn  a  reconveyance.  Indeed  it  plainly  follows,  by, 
analogy,  from  thence. 

Suppose  an  estate,  with  valuable  mines  in  it  un- 
opened, settled  in  this  manner,  and  the  trustees  to  pre-i 
serve  contingent  remainders  had  joined  in  an  alienation 
with  notice  :  afterwards,  such  a  purchaser,  with  notice, 
opens  the  mines,  and  exhausts  them,  putting  a  great 
sum  of  money  into  his  pocket :  then  a  son  is  born,  who 
is  tenant  in  tail :  the  tenant  for  life  dies,  and  the  son 
brings  a  bill  for  a  reconveyance.  If,  according  to  the 
authority  of  Mansell  against  Mansell,  the  Court  had 
decreed  a  reconveyance, — would  the  justice  have  been 
complete,  without  decreeing  satisfaction  for  so  much  of 
the  inheritance  as  was  carried  off,  by  exhausting  the 
mines  ?  Clearly  not.  It  would  be  a  necessary  unavoid- 
able consequence  of  equity  that  satisfaction  must  be 
made  to  the  owner  of  the  inheritance.  And  yet  this  is 
liable  to  the  same  objections  as  have  been  made  in  the, 
present  case  at  the  bar.  It  was  done  at  a  time  when 
the  contingent  remainderman  had  neither  jus  in  re, 
Hi&rjus  ad  rem,  before  he  was  in  rerum  naturd  ;  and  no 
\¥ro«g  can  be  done  to  a  person  non-existent.  But 
thesie  are  colourable  objections  only :  for,  if  equity 
ought  to  wait,  and  expect  the  vesting  of  th€  estate  tor 
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his  benefit,  aiid  restore  him  that  estate,  it  ought  to  do 
it  completely. 

I  have  chosen  to  g-o  through  the  general  reasoning, 
(which  hath,  upon  the  maturest  consideration,  con- 
vinced me,  that  the  plaintiff  ought  to  be  relieved  in 
this  Court,)  before  I  state  the  objections  made  on  the 
part  of  the  defendant ;  the  rather,  because  the  clearest 
answer  to  these  objections  will  arise  from  the  right  ap- 
plication of  that  ix^dsoning. 

First  objection. — That  the  interposition  and  allow- 
ance of  trustees  to  preserve  contingent  remainders 
was  not  intended,  nor  has  been  suffered,  to  alter  the 
legal  rights  of  the  tenants  for  life  ;  and  the  first  remain- 
derman of  the  inheritance  vested,  either  in  respect  of 
the  timber,  or  other  property  of,  or  powers  over,  the 
estate. 

Answer. — This  objection  assumes  too  much;  for  I 
have  already  proved,  and  it  is  demonstrable,  that  the 
very  intention  of  interposing  this  new  invented  limit- 
ation was  to  alter  and  abridge  the  legal  rights,  both  of 
the  tenant  for  life  and  the  first  remainderman  vested; 
to  abridge  tlie  legal  right  of  the  former ;  to  defeat  and 
destroy  the  contingent  use  of  the  inheritance,  whilst  it 
remains  contingent  and  eventual ;  to  abridge  the  legal 
right  of  the  latter;  to  destroy  it,  by  accepting  a  surrender 
of  the  estate  for  life  ;  all  which  are  as  much  legal 
powers  as  the  cutting  down  of  timber,  or  the  openin»- 
or  digging  of  mines.  '■*■' 

I  admit  the  instance  which  was  put,  that  if  (where  Tit.  3.  c.  9. 
there  is  tenant  for  life,  or  for  years,  subject  to  waste) 
timber  is  blown  down  by  accident,  or  cut  down  by  the 
tort  of  a  stranger,  or  of  the  tenant  for  life  alone  the 
owner  of  the  first  remainder  of  inheritance  vested,  shall 
have  the  benefit  of  it.  So  was  the  case  of  the  timber 
blown  down  on  the  late  Duke  of  Newcastle's  estate, 
and  the  case  of  Whitfield  against  Bewit,  2  P.  Wms. 
240:  but  the  ascertaining  of  the  ground  of  these  re- 
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solutions  is  sufficient  to  distinguish  them  from  the   pre- 
sent case. 

The  common  law  doth  not^  nor  can^  consider  con- 
tingent uses  as  having  existence  till  they  happen ;  there- 
forC;,  according  to  Lewis  Bowles's  case^  11  Co.  79.  and 
Udall  against  Udall,  Alleyn  81.,  an  estate  in  contin- 
gency is  as  no  estate,  till  the  contingency  happens. 
And  when  the  trees  are  severed,  the  property  must  vest 
immediately  in  somebody,  and  that  can  only  be  in  the 
first  remainderman  of  inheritance  vested  ;  and,  on  the 
foundation  of  that  property,  he  may  maintain  trover 
for  them. 

This  is  his  right  at  law  ;  and  there  is,  in  the  cases 
put  of  trees  fallen  by  accident,  or  merely  by  the  wrong- 
ful act  of  a  stranger,  or  of  the  tenant  for  life,  no  ground 
of  equity  to  take  it  from  him. 

But  here  comes  in  the  force  and  operation  of  the 
icoUusion  in  this  case.  This  destruction  being  made 
by  contrivance  and  collusion  with  the  remainderman, 
and  affecting  his  conscience,  obliges  this  Court  to  pur- 
sue its  known  maxims,  in  laying  hold  of  it,  either  by 
restraining  the  act  before  it  be  completed,  or  decreeing 
satisfaction  for  it  afterwards.  For  in  all  cases  where  a 
le^al  right  is  acquired  or  exercised  by  fraud  or  collu- 
sion, contrary  to  conscience,  it  is  the  office  of  this 
Court  to  enjoin  it,  or  decree  a  compensation. 

Second  objection. — That  the  relief  sought  by  the 
bill  is  contrary  to  all  the  rules  of  law,  which  allows 
no  remedy  for  waste  to  any  person,  who  hath  not  an 
immediate  reversion  or  remainder  of  inheritance  vested 
at  the  time  of  the  waste  committed. 

Answer. — This  is  true  in  general,  though  it  admits 
of  some  exceptions,  even  at  common  law.  But  if  it 
were  true  at  common  law,  in  the  latitude  with  Avhich 
it  was  laid  down,  it  would  not  govern  this  case,  which 
depends  upon  principles  of  equity,  arising  from  the  col- 
lusion and  covin  between  the  tenant  for  years  and  the 
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remote  remainderman  ;  which  is  an  established  ground 
of  relief  in  this  Court,  even  beyond,  and  sometimes 
contrary  to,  the  rules  of  law. 

However,  as  I  always  incline  to  adhere,  as  near  as 
justice  will  admit,  to  the  rule  cequilas  sequilur  legem,  I 
will  endeavour  to  shew  how  fer  the  opinion  I  have 
given  coincides  with,  and  is  supported  by,  the  reason 
of  some  cases  concerning  waste. 

It  is  clear  that  when  there  is  tenant  for  life  with  re- 
mainder for  life,  remainder  over  in  fee  or  tail,  and  te- 
nant for  life  commits  Avaste,  the  remainderman  in  fee, 
or  in  tail,  can  have  no  action  of  waste.  The  reason  is, 
because  the  plaintiff  in  the  action  must  recover  the 
place  wasted,  and  that  would  be  an  injustice  to  the  re- 
mainder for  life,  which  is  not  forfeited ;  and  if  it  should 
be  recovered  by  the  owner  of  the  inheritance,  (being 
under  a  limitation  of  the  party,)  it  would  never  go 
back  again. 

But,  notwithstanding  that,  he  may  have  another 
action  of  trover  for  the  trees,  and  therein  recover  sa- 
tisfaction for  the  wrong  done  to  the  inheritance  ; — 
nay,  in  case  the  remainderman  for  life  dies,  living  the 
remainderman  of  the  inheritance,  he  may  then  bring 
an  action  of  waste  for  the  waste  done  during  the  con- 
tinuance of  the  remainder  for  life. 

Further,  if  there  be  tenant  for  life,  with  an  immedi- 
ate remainder  or  reversion  in  fee,  and  the  remainder- 
man or  reversioner  in  fee  grants  over  his  remainder 
or  reversion  to  A.  for  the  life  of  A.,  then  tlie  tenant 
for  life  commits  waste,  and  afterwards  the  grantor  of 
the  remainder  or  reversion  for  life  dies,  this  remainder- 
man or  reversioner  in  fee  may  maintain  an  action  of 
waste,  though  he  had  parted  with  his  remainder  or  re- 
version for  that  time  by  his  own  voluntary  act. 

All  this  appears  by  Paget's  case,  5  Co.  76  b.,  and 
the  case  of  Udall  v.  Udall ;  and  I  shall  make  a  further 
use  of  it  by  and  by. 

But  such  is  the  abhorrence  of  the  common  law  to 
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yvaste  and  destruction,  that  it  hath  extended  its  reme- 
dies, in  some  special  cases,  beyond  the  strict  principles 
on  which  they  were  originally  founded  ;  and  therefore, 
though  it  be  requisite,  in  general,  that  the  inheritance 
should  be  vested  in  the  plaintiff  at  the  time  of  the  waste 
done,  else  he  cannot  lay  it  to  his  disherison,  yet,  if  the 
estate  were  out  of  him  by  wrong,  and  then  came  into  him 
again,  he  shall  maintain  the  action  of  waste.  Thus,  if 
lessee  for  life  make  a  feoffment  in  fee  upon  condition 
the  feoffee  does  waste,  and  afterwards  breaks  the  con- 
dition, and  the  lessee  for  life  enters  for  the  breach, 
though  the  reversioner  had  nothing  in  the  reversion  at^ 
the  time  of  the  waste  done;  yet,  as  it  was  out  of  him  j^y^ 
tort,  when  it  is  revested,  he  shall  have  this  remedy,., 
Co.  Lit.  356  «.  ! 

But  th^re  is  another  case  at  law,  the  reason  of  which 
seems  to  me  to  be  more  analogous  to  the  present  case  ; 
as  that  of  a  bishop,  after  the  restitution  of  temporalities 
to    him    and   his   successors   in    right   of  his   church. 
When  he  dies,  during  the  vacancy,  the  right  is  in  the  ^ 
king  ;  and  when  a  new  bishop  is  invested  in  the  teiji- , 
poralities,  the  fee  is  in  him.     Suppose,  then,   a  tenant 
for  life  or  for  years,  by   demise   of  the    predecessor,,^ 
commits  waste  during  the  vacancy,  the  successor  shall 
have  the  action  for  this  waste,  though  he  had  nothing, 
at  all  in  the  land  at  the  time  the  waste  was  done,^  p^^, 
Lit.  356.     Fitzherbert's  N.  Br.  112.  <.    f^   y.,„j)j| 

I  shall  be  told,  perhaps,  that  that  is  by  particular  sta-j 
tute,  and  therefore  is  no  proof  of  the  reason  of  th^ 
common  law;  and  that  the  statute  of  Marlb.  cli.  |$^. 
against  depredations  upon  the  possessions  of  ecclesiasti- 
cal persons  gave  this  remedy  ;  and  for  this  some  counter 
nance  may  be  drawn  from  what  Fitzherbert  say^  iflb.4lfft 
place  cited.  ,,r,,,    ,,,^^, 

But  I  beg  leave  to  deny  this  to  be  law ;  and  to  hold 
that  that  statute  doth  not  include  bishops,  or  their  pos- 
sessions ;  and  of  this  opinion  is  Lord  Coke,  in  hii^ 
reading  on  the  statute  of  Ma#.,^^^,  l;#n.|^)ou  »jffi^ 
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words  are  :'*^  This  act  extendeth  only  to  abbots,  priorfc 
and  other  prelates  that  be  relig-ious  and  reg^ular,  and 
not  to  bishops  and  other  ecclesiastical  persons  being*  se- 
cular ;  for,  in  the  second  clause  of  this  act,  hujusmodl 
reUgiosoi^m  is  mentioned,  for  the  distinction   between 
religious  and  secular ;  and  the  reason  of  this  diversity 
is,  that  the  abbots  and  priors,  and  other  religious  per- 
sons, are  dead  persons  in  law,   and   have   capacity   to 
have  lands  and  goods  only  for  the  use  and  benefit  of 
the  house,  and  cannot  make  any  testament ;  and  there- 
fore the  church  or  religious  house  is  holden  always  one 
in  respect  whereof  the  succeeding  abbot  shall  have  an 
assize  for  disseisin  done  in  the  lifetime  of  his  predecessor, 
and  an  action  of  waste   for  waste  done  in  his  prede- 
cessor's time.    But  so  shall  not  a  bishop,   dean,  arch- 
deacon, or  the  like,  who  are  ecclesiastical  persons  se- 
cular ;  because  the    church,  by  their   death,    hath  au 
alteration,  and  is  not  always  one."  ^^'^  ^ 

That  the  opinion  of  Lord  Coke  was,  that  the  actioij^ 
is  not  founded  on  the  statute  of  Marlb.   is   clear  by 
other  cases ;  for  if  bishops    were   within  the  statute/ 
then  they,  as  well  as  abbots,   mig-ht  liave  an  action  of 
Avaste,  for  waste  done,  not  in  time  of  vacancy,  but  Wr 
their  predecessor's  time,  which,  as  to  ecclesiastical  pei^ 
sons  regular,  is  clearly  within  the   statute.    But  it  hath ' 
been  settled  that  they   cannot.     39  Edw.   III.  15.     ^ 
Henry  IV.  2.  2  Roll's  Abr.  8.   24  Pla.  3,  4,  5,  6,  f:~ 
Fi^tti  hence  I  infer  that  this  remedy  was  given,    not 
by  particular  statute,    but  by  the  policy    of  the  law,' 
which   would   not  permit  an  estate  which  it  allowed  (o 
her  created,   and    whilst  it  was  in  grcmio  legis,  as  it 
We^,^td^ii  destroyed  or  stripped,   without  giving  a 
remedy  to  punish  it,  though  by  an  extension  of  its  com- 
mon principles. 

But  still  1  must  resort  back  to  this,  that  if  there  was 
not''fe"'iiiiich  countenance    from    the   reason   of  some 
cases  at  the   common  law  for  this   opinion,   yet  that^' 
would  not  govern  this  case,  which  depends  on  princi-  ' 
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pies  of  equity  ;  and  equity  hath  always  gone  further  to 
restrain  waste  and   destruction   than  the  common  law 
hath  done. 
Tit.  3.  c.  2.  Therefore,  in  the  case  already  put,  of  an  interme- 

*    '  diate  remainder  for  life,  though  the  law  allows  no  acjtion 

of  waste,  this  Court  sustains  a  bill  for  an  injunction  ; 
and  this  ah  antiquo,  according  to  the  case  in  Moore 
554;  where  Lord  Ellesmere  says,  he  had  seen  a  pre- 
cedent for  it  so  long  ago  as  in  the  reign  of  Rich.  2.,  1 
Roll's  Abr.  377.  1  Vern.  23.  and  many  cases  in  practice. 
And  although  the  tenant  in  tail,  after  possibility  of 
issue  extinct,  is  at  law  dispunishable  for  waste,  by  rea- 
.  son  of  the  inheritance,  which  was  once  in  him  ;  yet. 
Lord  Chancellor  Nottingham  was  clearly  of  opinion,  to 
grant  an  injunction  to  restrain  a  tenant  in  tail  from 
committing  waste  in  timber  which  grew  for  the  orna- 
ment of  a  mansion-house,  Abraham  v.  Bubb,  2  Vern. 
53 ;  and  2  Shower,  69.  In  the  same  book,  there  is 
the  like  case  before  Sir  John  Trevor,  M.  R.,  ^  Free- 
man 278  ;  and  this  hath  been  followed  since  by  seve- 
ral cases  of  tenant  for  life  without  impeachment  of 
ivaste  generally,  who  have  attempted  to  pull  down  a 
mansion-hous^,  or  to  cut  down  timber  growing  for 
shelter  or  ornament  of  the  mansion-house. 

But  this  Court  hath  gone  still  further :  and,  in  the 
case  of  Abraham  v.  Bubb,  Lord  Nottingham  cites  the 
case  of  a  Lady  Evelyn,  where  there  was  tenant  for 
life,  remainder  to  the  first  son  for  life,  without  im- 
peachment of  waste,  with  remainders  over  ;  and  the 
first  son,  by  leave  of  the  lessee  of  the  tenant  for  life, 
came  upon  the  land,  and  felled  timber,  which  was  not 
under  the  description  of  trees  growing  for  shelter  or 
ornament ;  and  this  Court  granted  an  injunction  against 
him,  though  no  action  whatsoever  could  be  maintained 
at  law :  and,  upon  the  same  ground,  I  did  the  like  in 
the  case  of  Fleming  against  the  late  Bishop  of  Carlisle 
and  others.  There  the  Bishop  was  tenant  for  life,  re- 
mainder to  his  eldest  son  for  life,  without  impeachment 
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of  waste,  with  remainder  over  in  fee.  The  eldest  son, 
by  permission  of  the  Bishop,  entered,  and  beg-an  to  cut 
down  the  timber  ;  and  the  reversioner  in  fee  brought  a 
bill  for  an  injunction  ;  and  I  granted  it,  because  he 
was  not  to  be  allowed  to  exercise  his  power  of  doin^ 
waste  by  anticipation,  and  before  the  estate  to  which 
this  privilege  was  annexed  came  into  possession.  And 
this  in  reason  comes  near  to  tlie  case  of  the  late  Sir 
John  Hind  Cotton's  bringing  himself,  by  collusion,  into 
possession  of  the  timber  before  his  time. 

The  case  of  Robinson  against  Lytton  went  still  fur-  3Atk.  209. 
ther  than  the  common  law:  that  cause  was  heard  in  Abr?528! 
this  Court  the  12th  of  December  1744.  There  was  a 
devise  to  the  defendant  and  his  heirs  ;  and  if  he  should 
die  before  his  age  of  twenty-one  years,  leaving  no 
issue,  then  to  the  testators  first,  &c.  daughters  in  tail, 
remainder  to  the  testator's  own  right  heirs  :  but  if  the 
defendant  should  live  to  attain  the  age  of  twenty-one 
years,  then  the  estate  should  be  sold,  and  the  money  to 
be  applied  for  the  benefit  of  the  testator's  daughters. 
The  defendant,  being  under  the  age  of  twenty-one 
years,  began  to  commit  waste,  and  the  daughters  brought 
their  bill  in  this  case  ;  and  though  the  defendant  had 
the  inheritance  in  him  in  point  of  law  at  the  time,  yet, 
by  reason  of  the  contingent  executory  limitation,  the 
Court  granted  an  injunction  ;  and  at  the  hearing  of  the 
cause,  after  its  being  fully  argued,  made  that  injunction 
perpetual. 

Third  objection, — That  suppose  a  bill  might  have 
been  maintained  by  the  trustees  to  support  the  contin- 
gent remainders,  to  stay  this  waste  before  it  was  com- 
mitted, yet  it  will  not  follow  from  thence  that  after  that 
is  over,  a  bill  may  now  be  brought  for  an  account ;  and 
that  the  jurisdiction  of  this  Court  to  decree  an  account 
of  the  value  of  the  timber  is  only  incident  and  con- 
comitant to  the  jurisdiction  of  granting  an  injunction. 

Answer. — It  is  true  that  the  general  nin  of  the  cases 
is  of  bills  for  an  injunction,  because  that  is  a  preven- 
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live  suitj  and  the  most  remedial  to  the  party  :  but  that 
affords  no  conclusive  argument  that  a  bill  for  such  an 
account  cannot. be  maintained,  without  praying  an. in- 
junction.^ si\jI'>i»/%H  hne  b\  ^>«-?  efdJ 
In  support  of  this  notion  only  one  case  was  cited, 
3Atk.  262.       Jesus  College  against  Bloome,  which  was  before  me 
November  13;,  1745.    The  lessee  of  the  college  had, 
during  his  lease,  cut  down  some  trees,  and  taken  away 
some  stones  and  materials  oflf  the  premises,  and  con- 
verted them  to  his  own  use.     The  term  was  expired, 
and  a  new  lease  granted  to  a  stranger.     The  college 
brought  their  bill  for  an  account  and  satisfaction  of  the 
waste.  At  the  hearing  of  the  cause,  I  doubted  (amongst 
other  things)  whether  such  a  bill  in  equity  was  main- 
tainable, without   praying    an    injunction  to    stay  the 
waste  ;  and  it  stood  over  to  another  day,  to  produce 
precedents.     None  were  produced  ;  and  the  bill  was 
dismissed  without  costs :    but  the    point  was  not  ab- 
solutely determined,  nor  was  that  the  only  ground  of 
the  dismission.   But  I  was  of  opinion,  that  at  the  utmost 
it  was  in  the  discretion  of  the  Court ;  and  if  the  college 
had  a  right,  they  might  clearly  bring  an  action  of  trover 
at  common  law  ;  and  it  being  a  matter  of  small  value, 
I  did  not  think  fit  to  countenance  such  bills  in  tb£$)Qoui?t, 
after  the  lease  expired.  ii?>or 
This  is  widely  different  from  the  present  case,  in  all 
its  circumstances ;  and  particularly  that  it  is  admitted 
that  the  plaintiff  here,  though  greatly  damnified,  can 
have  no  remedy  at  law,  which  is  a  substantial  difference. 
Fourth  objection. — But  it  was  objected  further,  that 
if  such  a  bill  for  an  account,  not  incident  to  an  injunc- 
tion,  can  be  maintained,  yet  there  is  no  precedent  of 
decreeing  the  value  of  the  timber  to  be  secured,  and 
laid  out  in  land,  for  the  benefit  of  the  contingent  re- 
mainderman ;  and  this  could  not  be  done,  even  upon  a 
bill  by  trustees  to  preserve  contingent  remainders,  before 
the  waste  completed ;  and  for  this  the  casciof  Whitfield 
against  Bewick  was  relied  on.         ;  :    ..?:?>  . 
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Answer. — This  objection  hath  been  already  answered 
in  the  course  of  my  argument;  and  to  that  I  will  refer, 
without  repeating  it.  The  sound  distinction  between^ 
this  case  and  that  of  Whitfield  and  Bewick  is  the  col- 
lusion and  covin  between  the  tenant  for  years  and  the 
remote  remainderman  in  fee;  whereas  in  that  case 
the  remote  remainderman  in  fee  was  entirely  innocent, 
and  had  done  nothing:  contrary  to  conscience  to  come 
at  his  legal  property  in  the  timber  when  severed :  but 
it' was  solely  the  tortious  act  of  the  tenant  for  life.  And 
1  think  I  have  proved  that  in  some  cases  of  destruction 
of  contingent  remainders,  or  alienations  of  part  of  the 
inheritance  to  the  prejudice  of  the  contingent  remain- 
derman, such  an  account  and  compensation  must  be 
decreed  in  order  to  obtain  adequate  justice. 
On  this  I  rely  for  an  answer  to  that  objection. 
Fifth  objection. — That  the  demand  is  made  after  a 
srreat  leng-th  of  time,  and  that  oug-ht  to  be  allowed  as  d 
bar  in  this  Court. 

Answer. — But  though  there  is  length  of  time  in  the 
case,  no  statute  of  limitations  stands  in  the  way,  nor 
is  there  any  laches  to  be  imputed  to  the  plaintiff. 

It  is  true  the  articles  were  entered  into  in  1714,  and 
the  timber  was  felled  soon  after  :  but  the  plaintiff  was 
not  born  till  May  1724.  His  father  lived  till  1727,  and 
he  did  not  attain  his  age  of  twenty-one  years  till  May 
1745 ;  and  this  bill  was  brought  in  May  1748,  within 
three  yeai-s  after  his  coming*  of  ag-e. 

As  to  the  inconvenience  objected  to  arise  from  this 
length  of  time,  how  is  that  inconvenience  greater  than 
the  common  law's  allowing  an  action  of  waste  to  be 
^brought  by  a  remainderman  in  fee,  after  the  death  of  a 
mesne  remainderman  for  life,  for  waste  done  in  his  life- 
time ?  That  hfe  may  have  lasted  forty,  fifty,  or  sixty 
years  afterwards  ;  and  yet  this  the  law  allows.  Be- 
sides, in  this  case,  the  plaintiff  submits  to  accept  the 
value  on  the  foot  of  the  defendant's  answer,  which 
avoids  the  difficulty  of  an  account. 
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Sixth  objection. — Another  objection  hath  occurred  to 
me  ill  considering  this  case^  which  was  not  mentioned 
at  the  bar  ;  and  that  is^  that  by  suffering  a  recovery  in 
1745,  the  plaintiff  hath  altered  the  state  of  the  remain- 
der which  was  in  him  by  the  will,  and  gained  a  new 
use.  That  this  might  have  been  a  bar  to  a  proper  ac- 
tion of  waste  at  law,  for  waste  done  precedent ;  and 
by  parity  of  reason  ought  to  take  away  his  remedy  in 
this  Court. 

Answer. — This  objection,  though  it  may  strike  at 
first,  yet  receives  a  clear  answer. 

I  admit  that  in  Co.  Lit.  53  b.  Lord  Coke  lays  it  down, 
that  after  waste  done,  there  is  a  special  regard  to  be 
had  to  the  continuance  of  the  reversion  in  the  same 
state  that  it  was  at  the  time  of  the  waste  done  ;  for  if, 
after  the  waste  done,  the  reversioner  granteth  it  over, 
though  he  taketh, back  the  whole  estate,  yet  is  the  waste 
dispunishable.  So,  if  A.  grant  the  reversion  to  the  use 
of  himself  and  his  wife,  and  of  his  heirs,  yet  the  waste 
is  dispunishable,  and  so  of  the  like ;  because  the  estate 
of  the  reversion  continueth  not,  but  is  altered  ;  and 
consequently  the  action  of  waste  for  waste  done  before, 
which  consists  in  privity,  is  gone. 

This  is  undoubtedly  law :  but  the  difference  is,  here 
is  no  use  or  new  estate  created.  The  use  of  this  re- 
covery is  declared  only  to  the  plaintiff  himself  and  his 
heirs,  whereby  his  estate  tail  is  turned  into  an  estate  in 
fee,  which  in  Lord  Derwentwater's  case,  before  the 
Judges  and  Delegates,  Hil.  (5  Geo.  1.  was  solemnly  de- 
termined to  be  the  same  use,  and  the  same  fee,  only 
delivered  from  the  fetters  and  restraint  laid  upon  it  by 
the  statute  De  Donis  ;  and  this  was  agreeable  to  the 
11  Moil.  181.     resolution  of  the  case  of  Abbot  against  Burton,  2  Salk. 

ex  dem.  Tregonwell  against  Strahan,  adjudged  in  B.  R. 
,Hil.  16  Geo.  2.  and  affirmed  in  the  House  of  Lords  in 
February  1743. 

But  I  go  further  still ;  and.  hold,  that  even  in  cases 
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where  the  state  of  the  reversion  would  be  so  altered  by 
the  act  of  the  reversioner  as  to  preclude  his  proper  ac- 
tion of  waste,  yet  still  his  property  in  the  timber  severed 
before  would  remain,  and  he  might  maintain  trover  for 
it,  which  is  sufficient  to  take  off  the  force  of  this  objec- 
tion, as  applied  to  the  present  case. 

Seventh  objection. — I  shall  mention  but  one  objec- 
tion more,  and  that  arises  recently  from  the  present 
state  of  the  cause,  as  it  comes  before  the  Court  upon 
a  bill  of  revivor  against  the  representative  of  Sir  John 
Hind  Cotton,  the  original  defendant.  That  an  action 
of  waste  dies  with  the  person  ;  and  if  the  plaintiff  had 
in  other  respects  been  in  a  condition  to  maintain  waste 
against  Sir  John  Hind  Cotton,  the  party  to  the  articles, 
it  had  been  gone  by  his  death.  That  the  law  is  the 
same  as  to  the  action  of  trover :  pari  raiione,  he  hath 
lost  his  equitable  remedy  for  the  waste. 

Answer. — I  admit  the  law  to  be  clear,  that  an  action 
of  waste  dies  with  the  person;  and  I  also  admit  that  I 
cannot  find  any  authority  or  precedent  for  maintaining 
an  action  of  trover  ag-ainst  an  executor  upon  a  conver- 
sion by  the  testator  in  his  lifetime.  Though  as  to  this 
point  I  give  no  opinion  ;  for  thus  much  is  certain,  that 
an  action  of  trover  w  ill  lie  for  an  executor  upon  a  con- 
version by  the  defendant,  in  the  lifetime  of  the  plaintiff's 
testator,  for  which  there  are  many  authorities ;  and  it 
seems  difficult  to  be  reconciled  to  reason  and  justice 
that  these  remedies  should  not  be  mutual,  even  at  the 
common  law. 

However,  1  will  admit,  for  argument's  sake,  that  the 
action  of  trover  for  the  timber  was,  as  well  as  the  strict 
action  of  waste  would  have  been,  gone  at  the  common 
law  :  but,  notwithstanding  that,  I  am  of  opinion  that 
the  plaintiff  is  entitled  to  the  same  relief  in  this  Court. 

There  have  been  several  determinations  in  this  Court, 
where,  by  force  of  the  rule  actio  personalis  moritur 
cu7n  persona,  the  remedy  at  law  hath  been  extinguished; 
yet  equity  hath  given  the  hke  satisfaction. 
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It  is  well  known  that  at  common  law,  before  the 
statute  of  30  Car.  II.  c.  7,  and  4  &  5  Wm.  and  Mary, 
c.  24.  s.  12.,  no  action  or  remedy  could  be  had  against 
the  executor  of  an  executor  for  a  devastavit  committed 
by  the  first  executor  of  the  goods  of  the  original  tes-^ 
tator.  But  notwithstanding  this,  equity  did  not  scruple 
to  get  the  better  of  this  artificial  maxim,  and  decreed 
an  account  and  satisfaction  against  the  representatives 
of  such  a  wasting  executor  out  of  his  assets.      !OJiij>i»jit» 

This  is  laid  down  as  a  rule  in  equity  by  Lord  Chah-^^ 
cellor  Nottingham,  in  the  case  of  Price  against  Mor-^" 
gan,  2  Ch.  Cas.  fol.  215.  '^ 

His  words  are  :   "  Although,  by  the   common  law*/ 
when  the   executor  wastes,   his  executor  shall  not  b6' 
liable,  because  it  is  a  personal  wrong,  it  is  otherwise' 
here;  and  the  common  law  will  come  to  it  at  last;'' 
and,  therefore,  whatever  estate  of  the  wasting  executor^ 
is  come  to  his  representative,  which  his  testator  wasted/- 
the   personal   estate   of  such  wasting  executor,  in  tlrt?^ 
hands  of  his  executor,  shall  answer."  rf? 

When  Lord  Nottingham  said  the  common  law  would 
come  to  it  at  last,  he  was  a  true  prophet ;  for  this  cai^^ 
was    decided  in  the  28th  of  Car.  2.,  and  the   law  wa§'^ 
altered  by  act  of  parliament  in  the  30th  of  Car.  2. 
And.  lEq.  ICh.  Cas.   121.  Etou  College  against  Beauchamp 

and  Biggs. — The  provost  and  fellows  of  Eton  wer6 
possessed  of  a  rent  or  pension  of  I/.  14s.  per  annum, 
granted  by  King  Hen.  VI.  to  that  college,  issuing  out 
of  the  lands.  The  defendant  Biggs  was  executor  of 
the  tenant ;  and  the  bill  was  brought  for  a  satisfaction 
of  the  arrears  of  rent  incurred  in  his  testator's  lifetimei 
and  suggested  that  the  college  did  not  know  the  lands  " 
out  of  which  the  rents  were  issuable,  and  so  could  not 
distrain;  and  though  the  person  of  the  terre-tenant' 
was  not  chargeable  with  the  rent  at  law,  but  only  the 
land  by  way  of  distress  ;  yet,  forasmuch  as  the  testatrix 
held  the  land,  and  did  not  pay  the  rent,  it  was  said  that 
thereby  the  testatrix's  personal  estate  was  augmented  ; 
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and  therefore  the  Master  of  the  Rolls,  Sir  Harbottle 
Grimstone,  decreed  the  executor  to  pay  the  arrears,  as 
for  as  he  had  assets  of  the  testatrix. 

In  2  Mod.  293.  Anon.  Error,  Hil.  29  Car.  2.  in  the 
Exchequer  Chamber,  before  the  Lord  Chancellor  and 
Lord  Treasurer,  assisted  by  the  two  Chief  Justices  r*^^ 
The  case  was,  the  plaintiff  had  declared  against  th^ 
defendant,  as  executor  of  Edward  Nichols,  who  was 
executor  of  the  debtor.  The  defendant  pleaded  that 
the  said  debtor  died  intestate ;  and  administration  of 
his  goods  was  granted  to  a  stranger,  absque  hoc,  that 
.  Edward  Nichols  was  ever  executor:  but  did  not  say  by 
his  plea,  or  ever  administered  as  executor;  for,  in  truth, 
he  was  executor  de  son  tort.  The  plaintiff  replied, 
that  before  the  administration  granted  to  the  stranger, 
Edward  Nichols  possessed  himself  of  divers  goods  of 
the  debtor,  and  made  the  defendant  executor,  and  died. 
And  to  this  rephcation  the  defendant  demurred.  Judg- 
ment was  given  for  the  plaintiff  in  the  Court  of  Ex- 
chequer, but  reversed  in  the  Exchequer  Chamber ; 
for  an  executor  of  an  executor  de  son  tort  is  not  liable 
at  law,  though  the  Lord  Chancellor  Nottingham  said 
he  would  help  the  plaintiff  in  equity. 

These  authorities  would  be  sufficient  to  establish 
the  point  I  am  now  upon  :  but  I  go  further ;  and  hold, 
that  in  all  cases  of  fraud  the  remedy  doth  not  die 
with  the  person  ;  but  the  same  relief  shall  be  had 
against  an  executor  out  of  the  assets  of  his  testator,  as  ■ 
ought  to  have  been  given  against  the  testator  himself. 
For  as  equity  disclaims  the  maxim  that  a  personal 
remedy  dies  with  the  person ;  wherever  the  demand 
is  proper  for  that  jurisdiction,  this  Court  will  follow  the 
estate  of  the  party  liable  to  that  demand,  and  out  of 
that  decree  satisfaction.  Now,  collusion  between  two  * 
persons,  to  the  prejudice  and  loss  of  a  third,  is,  in  the 
eye  of  the  Court,  the  same  as  a  fraud  ;  and  you  have 
observed  that  one  principal  ground  of  the  judgment  of 
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the  Court  in  this  case  is,  collusion  appearing  upon  th€f 
face  of  the  articles  set  forth  in  the  answer. 

I  have  now  g-one  through  the  arguments  and  objec- 
tions arising  upon  the  particular  case^  and  the  authori- 
ties of  law  and  equity. 

One  general  argument  remains,  of  which  the  counsel 
on  both  sides  did  in  their  turns  endeavour  to  avail 
themselves  ;  I  mean  the  argument  ab  inconvenienii, 
which  undoubtedly  is  of  weighty  especially  in  a  nevV 
case. 

On  the  side  of  the  defendants  were  urged  the  incon- 
veniences that  would  arise  from  making  such  a  pre- 
cedent, which  would  tend  to  lock  up  the  timber  of  the 
kingdom  from  coming  to  market  ;  would  create  ques- 
tions between  possessors  of  estates  aud  contingent  re- 
maindermen springing  up  at  a  great  length  of  time  : 
and  there  would  be   no  knowing  where  to  stop:  '^ 

But  let  these  inconveniences  be  compared  with  the 
inconveniences  that  follow  on  the  other  hand,  from 
laying  it  down  that  a  contingent  remainderman  can- 
not possibly  have  any  remedy  in  such  a  case  ;  I  say, 
let  them  be  compared,  and  the  former  will  weigh  no- 
thing in  the  opposite  scale  against  the  latter.  '** 
'  Thus  far  the  law  allows  settlements  of  estates  to  go, 
and  no  further ;  and  it  hath  been  found  to  be  a  coii^ 
venient  medium  between  perpetuities,  and  too  flux  and 
unstable  a  condition  of  things.  Most  of  the  family  es- 
tates in  this  kingdom  are  under  such  settlements  ;  and 
it  frequently  happens  that  the  first  remainderman  of 
the  inheritance  vested  is  a  remote  relation  ;  remote  in 
blood,  and  remote  in  the  prospect  of  succession,  per- 
haps after  fifty  years'  contingent  limitation  of  that  inhe- 
ritance. 

If  what  has  been  done  in  this  case  should  be  deter- 
mined to  have  been  done  impune,  without  any  possible 
recompence  in  a  court  of  equity,  what  havoc  would 
it  make^  and  what   a   licence  would  be  proclaimed  ! 
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Every  remainderman  in  fee,  though  after  ever  so  many 
contingent  limitations,  might,  by  collusion  with  the  te- 
nant for  life  or  years  in  possession,  or  perhaps  of  his 
under-tenant,  strip  the  estate,  and  convert  the  value  of 
it  to  their  own  use.  Suppose  an  estate  in  the  great 
timber  counties  of  England,  in  the  North,  or  in  Corn- 
wall, where  the  principal  value  may  consist  in  timber 
or  mines,  all  that  value  may  be  exhausted  and  dissipated 
before  a  first  son  is  born.  He  may  find  nothing  but  the 
shell  of  what  was  intended  for  the  lasting  support  of  a 
family  of  honour. 

It  will  be  no  answer  to  this  to  say,  the  trustees  to 
preserve  contingent  remainders  may  bring  a  bill  for  an 
injunction  to  stop  this  mischief.  The  mischief  may  be 
completely  executed  before  they  know  it :  nay,  possibly 
before  they  ran  know  whether  they  are  trustees  or  not : 
for  it  most  frequently  happens  that  trustees  to  preserve 
contingent  uses  are  inserted  in  settlements  and  wills 
without  their  being  made  acquainted  with  it. 

Prom  hence  it  is  evident  that  this  will  be  but  a 
shadow  of  a  remedy,  unless  the  Court  goes  further, 
and  builds  a  more  adequate  relief  upon  the  same 
principles. 

And  here  I  cannot  help  adding,  that  this  becomes  of 
the  greater  importance  from  the  practice  and  abuses 
of  the  times  into  which  we  are  fallen ;  when  so  many 
new  inventions  and  contrivances  daily  shew  themselves 
in  courts  of  justice,  to  supply,  or  to  tempt,  or  to  impose 
upon  the  extravag-ance  and  necessities  of  tenants  for 
life,  to  the  destruction  of  their  families. 

These  considerations  bring  to  my  mind  the  last  rea- 
soning of  the  judges  in  Termor's  case,  3  Co.  79.;  and 
with  that  I  will  conclude. 

That  resolution  was  quite  new,  and  of  the  first  im- 
pression, and  was  contrary  to  the  letter  of  the  statute  of 
the  4th  of  Hen.  7.  c.  24. :  but  the  book  says,  "  Lastly,  ru.  35. 
the  judges,  in   this  resolution,  did  greatly  respect  the 
general    mischief  which  would   ensue,  if  such   fines. 
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levied  by  practice  and  covin  of  persons  who  had  par- 
ticular interests,  should  bar  those  who  had  the  in- 
heritance." 

The  result  of  the  whole  is, — I  must  decree  satisfac- 
tion to  the  plaintiff  for  what  the  late  Sir  John  Hind 
Cotton  received  out  of  his  assets ;  and  if  the  original 
limitations  had  been  still  subsisting;,  I  must  have  di- 
rected this  money  to  have  been  laid  out  in  lands,  to  the 
same  uses  :  but  as  these  are  now  barred,  and  the  plain- 
tiff is  tenant  in  fee,  the  money  is  his  own. 

In  this  the  question  of  interest  is  material ;  and  I 
have  considered  it.  The  principal  money  is  reckoned 
by  the  answer  at  1,000/. ;  the  cause  being  heard  on 
bill  ^nd  answer,  and  the  plaintiff  having  at  the  bar 
prayed  interest  from  the  time  it  was  received,  in  re- 
spect of  the  possible  growth  of  timber. 

But  there  being  no  proof,  it  does  not  appear  what 
was  the  condition  of  the  timber ;  whether  by  the  time 
the  plaintiff's  father  died  in  1727,  it  might  not  have 
been  decayed,  and  of  little  value ;  what  might  have 
been  exhausted  in  repairs,  or  destroj^ed  by  tempests  or 
accidents  ;  or  what  young  timber  may  have  grown  up 
in  its  place  in  the  mean  time.  From  these  considera- 
tions, and  as  this  is  a  new  case,  I  do  not  think  fit  to 
give  interest  further  back  than  the  filing  of  the  bill. 
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CHAP.  VIII 


Other  Matters  relating  to  Remainders. 


Sect.    1.  Where  Contingent  Re- 
mainders are  limited, 
~fKe  '  Inheritance   re- 
*"*    •    '  mains  in  the  Grantor. 

"<:■  m.  HoTD  far  this  Doctrine 
is  applicable  to  Com- 
mon   Laic    Convey- 
ances. 
14.  Contingent      Remain- 


rta 


fed 


Sect.  ders    are    transmis- 

sible. 
18.  Exception  to  this  Rule.^ 
20.  A  Contingent  Remain- 
der may  pass  by  es- 
toppel. 

22.  May    be    assigned   in 

Equity. 

23.  And  devised  by  Will. 


Section  I. 


AVhjebe  a  remainder  of  inheritance  is  limited  in  contin-  \^Tiere  contin- 
gency, by  way  of  use,  the  inheritance  in  the  mean  time,   derel^a- 
if  not  otherwise  disposed  of,   remains  in  the  settlor  or  mited,  the  in- 

i^  _  hentance  re- 

grantor,  until  the  contingency  happens,  to  take  it  out  mains  in  the 
of  him. 

2.  Thus,  in  Sir  E.  Clere's  case,  it  was  resolved  by  6  Rep.  is  a. 
Popham,  Chief  Justice,  and  Baron  Clarke,  upon  con- 
ference had  with  the  other  Justices,  that  "  if  a  man 

seised  of  lands  in  fee  makes  a  feoffment  to  the  use  of 
such  person  and  persons,  and  of  such  estate  and  estates 
as  he  shall  appoint  by  his  will,  that  by  operation  of  law, 
the  use  doth  vest  in  the  feoffor,  and  he  is  seised  of  a 
qualified  fee  ;  that  is  to  say,  till  declaration  and  limita- 
tion be  made  according  to  his  power."  And  that 
"  when  a  man  makes  a  feoffment  to  the  use  of  his  last 
>vill,  he  has  the  use  in  the  mean  time." 

3.  A  feoffment  was  made  to  the  use  of  the  feoffor  for  Leonard  Lo- 
his  life,  afterwards  to  the  use  of  such  tenants  as  he  To^Repfrk 
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should  demise  any  part  of  the  premises  to,  for  life  or 
years^  &c. ;  afterwards  to  the  use  of  the  performance  of 
his  will^  and  to  the  use  of  such  person  and  persons  to 
whom  he  should  devise  any  estate  in  the  premises  ;  and 
after  performance  of  his  will;,  to  the  use  of  several  per- 
sons successively  in  tail ;  and  ultimately  to  the  use  of 
himself  and  his  heirs  for  ever. 

It  was  held  that  nothing  vested  till  the  death  of  the 
feoffor,  because  he  had  power  by  his  will  to  devise  to 
any  person  even  in  fee  simple  ;  from  which  it  followed 
that,  in  the  mean  time,  the  use  of  the  fee  vested  in  the 
feoffor,  as  it  was  adjudged  in  Clere's  case. 

Carth,  262.  4.  In  the  case  of  Davis  v.  Speed,  Lord  Holt  put  this 

case. — ''  If  a  feoffment  in  fee  is  made  to  the  use  of  A. 
and  the  heirs  of  his  body  begotten,  the  remainder  in 
fee  to  the  right  heirs  of  T.  S.  who  is  then  hving,  in  such 
case  the  fee  simple  is  not  in  abeyance,  norinthe  feoffee  ; 
but  the  use  of  the  fee  shall  result  to  the  feoffor,  and  re- 
main in  him  until  the  contingency,  mz.  the  death  of 
T.  S.  shall  happen." 

5.  It  is  the  same  where  a  contingent  remainder  is 
created  by  a  devise ;  as  the  inheritance  will  descend  ta 
the  heir  of  the  devisor. 

A7Ue,c.6.  6.  Thus  m  the  case  of  Plunkett  v.  Holmes,  it  was 

said  by  Wyndham  and  Twisden,  and  agreed  by  the 
other  Judges,  that  the  fee  descended  to  T.  as  heir,  till 
the  contingency  happened,  though  not  so  as  to  confound 
his  estate  for  life,  and  was  not  in. abeyance.  That  in 
relation  to  L.,  T.  took  only  an  estate  for  life:  but  in  the 
mean  time,  by  operation  of  law,  he  had  the  fee  in  such 
sort,  as  that  there  should  be  an  hiatus,  to  let  in  the  con- 
tingency when  it  happened. 

Purefoy  V.  7.  S.  Shclton  dcviscd  to  his  wife  for  life,  if  she  had  a 

2  Saund,  380.  SOU,  and  causcd  it  to  be  called  by  his  Christian  name  and 
sirname ;  then  he  gave  the  inheritance  of  his  lands  to 
him  ;  and  if  he  died  under  twenty -one,  then  to  his  own 
heirs.  After  the  death  of  the  devisor,  his  widow  mar- 
ried again,  and  procured  a  conveyance  of  the  inherit- 
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387 
ance  from  the  heir  at  law  to  her  husband  and  herself, 

and  levied  a  fine  to  them, 

Saunders  urged  that  the  contingent  remainder  to  the 
son  was  not  destroyed  ;  for  that^  at  the  time  of  the  fine, 
the  heir  of  the  testator  had  no  reversion  or  estate  in  him  ; 
because  an  estate  for  Hfe  was  devised  to  the  wife,  and 
the  remainder  in  fee  was  devised  to  her  son  upon  a 
contingency ;  so  that,  until  it  could  be  known  whether 
such  contingency  would  happen  or  not,  the  reversion 
must  be  in  abeyance,  not  in  the  heir;  and  then  his 
conveyance  gave  no  estate  to  the  husband  and  wife, 
but  they  were  only  tenants  for  the  hfe  of  the  wife,  as 
before. 

Lord  Hale  interrupted  him  ;  and  said  it  was  clear  the 
reversion  was  in  the  heir  of  the  testator  by  descent,  not 
in  abeyance.  Accordingly  it  was  adjudged  that  the 
contingent  remainder  was  destroyed. 

8.  In  the  case  of  Carter  v.  Barnardiston,  which  has  Loddmgton  ». 
been  already  stated  under  another  name,  a  question  ^^™^'  ""''* 
arose  whether  the  fee  was  in  abeyance,  or  descended  to 
the  testator's  heir  at  law. 

Sir  J.  Jekyll  considered  the  fee  as  in  abeyance.  He  ip.wms.5ii. 
strongly  argued  against  the  notion  of  the  fee's  descend- 
ing (in  that  case  at  least)  to  the  heir  at  law  of  the 
testator,  till  the  contingency  happened;  yet  admitted 
that  where  one  devises  lands  to  A.  for  life,  remainder 
to  the  right  heirs  of  J.  S.  then  living,  though  the  re- 
mainder in  fee  is  in  abeyance,  yet  there  is  a  possibility 
left  in  the  heir.  That  this  Avas  plain,  even  in  the  case 
of  a  grant ;  and  that  this  possibility  seemed  such  an  in- 
terest, as  entitled  the  donor  to  enter  for  the  forfeiture 
made  by  tenant  for  life ;  for  his  estate  was  as  much  de- 
termined as  it  would  have  done  by  his  death  ;  and  it  was 
absurd  that  a  tenant  for  life,  by  an  unlawful  act,  viz.  by 
his  destroying  the  contingent  remainder,  should  gain 
to  himself  an  indefeasible  fee  simple.  It  was  like  the 
possibility  that  was  upon  a  grant  at  common  law  to  a 
man  and  the  heirs  of  his  body  ;  for  there,  though  the 
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grantor  had  no  reversion^  yet  he  might  enter  when  the 
grantee  died  without  issue. 

Upon  an  appeal  to  Lord  Parker,  this  decree  was  re- 
versed. Mr.  Peere  Williams  thus  reports  the  Chancel- 
lor's argument. 

''  As  to  the  remainder  in  fee  being  in  abeyance,  or 
in  the  custody  of  the  law,  or,  (as  some  call  it)  in  grernio 
legis,  his  Lordship  much  exposed  that  notion,  saying, 
the  most  reasonable  inference  from  it  was,  that  it  should 
be  for  the  preservation  of  this  remainder  :  but  since  the 
construing  the  fee  to  be  in  abeyance  would,  on  the  con- 
trary, tend  to  the  manifest  destruction  thereof,  and  since 
nothing  but  necessity  in  any  case  should  occasion  the 
fee  simple  to  be  in  abeyance ;  since  the  diversity  taken 
by  the  books  was  between  a  will  and  a  common  law 
conveyance,  and  that  in  case  of  a  will,  where  the  re- 
mainder was  devised  in  contingency,  it  was  held  that 
the  reversion  in  fee  descended  to  the  heir  at  law  in  the 
mean  time,  and  that  whatsoever  estate  was  not  disposed 
of  by  the  testator  descended  to  the  heir.  His  Lordship 
said  he  should  abide  by  that  opinion,  and  was  very 
clear  in  it. 

'*  That  it  was  a  strange  construction  to  take  pains, 
by  a  strain  in  law,  to  place  a  remainder  in  law  in  nu- 
hibus,  or  in  abeyance,  on  purpose  that  the  testator's 
intention  should  be  wholly  frustrated,  and  that  the  tenant 
for  life  should  be  under  a  temptation  to  disappoint 
the  will,  by  destroying  the  contingent  remainder  by  a 
recovery  or  feoffment,  which  in  this  case  must  be  tor- 
tious conveyances :'  nay,  what  was  still  more  extraor- 
dinary, that  the  tenant  for  hfe  must  be  rewarded  for 
this  wrong  ;  and  that  he,  who  before  had  but  an  estate 
for  life,  should  gain  an  absolute  and  indefeasible  fee 
simple;  and  this  by  doing  a  wrongful  act,  which  would 
be  to  take  advantage  of  his  own  wrong,  both  against 
law  and  reason. 
jinte,<i.  6.  ''  That  the  case  of  Plunkett  v.  Holmes  was  a  resolu- 

tion in  pointy  that  where  the  remainder  in  fee  was  de- 
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vised  in  contingency,  the  fee  descended  to  the  heir  until 
the  contingency  happened.     And  though  he  should  ad- 
mit that  resolution  to  be  extrajudicial,  and  not  directly 
to  the  point  then  in  question  ;  yet  the  opinion  of  four 
learned  Judges  must  be  of  great    weight,    especially 
against  the    notion  which  was  contended  for    by  the 
other  side.     And  that  the  case  of  Purefoy  r.  Rogers,  in  Ante. 
2  Saunders,  was  equally  in  point :  and  the  interruption 
which  Lord  Hale  gave  to  Saunders,  who  attempted  to 
argue  this,  did  not  proceed  from  any  heat  or  impatience  in 
Lord  Hale,  who  was  master  of  a  great  deal  of  temper  as 
well  as  learning;  but  from  the  result  of  his  fixed  judgment 
and  opinion,  that  where  after  an  estate  for  life  the  re- 
mainder in  fee  was  devised  upon  a  contingency,  the  fee 
simple  not  being  disposed  of  until  the  contingency  hap- 
pened, must  in  the  mean  time  descend  to  the  heir.  And 
to  say  that  in  these  cases  of  Plunkett  v.  Holmes,  and 
Purefoy  v.  Rogers,  the  devise  over  of  the  fee,  after  the 
contingent  devise  in  fee,  was  to  the  testator's  right  heirs  ; 
and  that  this  distinguished  it  from  the  principal  case,  and 
made  the  heir  take  by  descent,  was  hardly  agreeable  to 
the  rules  of  law  ;  for  when  the  testator  had  devised  the 
remainder  in  fee  upon  so  remote  a  contingency,  having 
iit  that  manner  given  a  fee,  he  could  go  no  farther,  nor 
devise   any    remainder  over;  and,    therefore,   in  such 
case,  the  devise  over  of  the  fee  simple  would  be  void, 
whether  made  to  the  heir  or  to  any  other  person. 

""  That  these  devises  to  the  issue  male  of  Evers  Ar- 
myn  in  fee,  if  there  should  be  any  issue  male,  or  if  there 
should  be  none,  then  that  Willoughby  should  go  to 
Barnardiston  in  fee,  and  Pickworth  to  St3les  in  fee, 
being  made  upon  contingencies  that  never  happened,  it 
was  the  same  thing  as  if  those  devises  had  never  been 
made  ;  and  consequently  the  reversion  in  fee  descended 
to  the  testator's  heir  at  law." 

9.  Notwithstanding  the  authority  of  the  preceding 
cases,  the  doctrine  of  the  fee  simple  being  in  abeyance, 
was  held  by  Lord  Talbot  in  the  following  case. 
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Vick  V.  Ed- 
wards, 
3P.Wins.372. 


Cont.  Rem. 
525. 


Eic  parte 
Harrison, 
3  Anstr.  836. 

How  far  this 
doctrine  is  ap- 
plicable to 
common  law 
conveyances. 
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10.  A.  devised  lands  to  B.  and  C,  and  the  survivor  of 
them,  and  the  heirs  of  such  survivor,  in  trust  to  sell : 
the  estate  was  decreed  to  be  sold ;  and  it  being  re- 
ferred to  the  Master  to  see  whether  the  parties  could 
make  a  good  title,  he  reported  that  they  could  not  make 
a  good  title,  there  being  no  fee  simple  in  the  trustees, 
for4;hat  the  remainder  in  fee  could  only  be  vested  in  the 
survivor,  and  it  was  uncertain  which  of  the  two  trustees 
would  be  the  survivor. 

Exceptions  being  taken  to  the  Master's  report.  Lord 
Talbot  held  that  the  trustees  joining  in  a  fine  of  the 
premises,  would  pass  a  good  title  to  the  purchaser  by 
estoppel :  that  here  the  fee  was  in  abeyance.  And  it 
being  said  by  the  counsel  that  the  heir  of  the  devisor 
would  join  in  the  conveyance  to  the  purchaser,  he  re- 
plied that  the  heir's  joining  would  supply  the  want  of 
proving  the  will,  but  that  in  every  other  respect  it  would 
be  void. 

11.  Mr.  Fearne  has  observed  that  the  opinion  in 
this  case  does  not  appear  to  have  been  the  subject  of 
sufficient  consideration  to  be  relied  on  as  an  authority 
against  the  doctrine  relative  to  the  descent  of  the  inhe- 
ritance to  the  testator's  heir;  which  appears  to  have 
been  so  directly  and  fully  estabHshed  by  the  several 
cases  above  stated,  that  to  dispute  the  descent  of  the 
inheritance  to  the  heir  at  law  of  the  testator,  in  the  case 
of  a  contingent  remainder  created  by  will,  would  be  sa- 
crificing the  authority  of  a  series  of  cases  wherein  that 
point  had  been  solemnly  decided,  and  repeatedly  re- 
cognized, after  the  maturest  discussion,  to  the  occasional 
opinion  of  Lord  Talbot,  in  Vick  v.  Edwards,  where  that 
point  was  not  debated,  nor  the  direct  subject  of  decision. 

12.  The  preceding  observations  on  the  doctrine  of 
the  continuance  of  the  inheritance  in  the  grantor  and 
his  heirs,  or  in  the  heirs  of  the  devisor,  is  confined  to 
cases  of  conveyances  by  way  of  use,  and  dispositions  by 
will ;  for  different  opinions  have  prevailed  in  respect  to 
its  admission  in  conveyances  at  common  law. 
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Some  have  held  that  in  case  of  a  lease  for  life^  re- 
mainder to  the  ri^ht  heirs  of  J.  S.^,  then  living,  no  estate 
at  all  remains  in  the  grantor ;  and  that  he  cannot  enter 
for  the  forfeiture  in  case  of  a  feoffment  by  the  tenant 
for  life  :  whilst  others,  thoug-h  disinclined  to  admit  that 
any  estate  remains  in  the  g-rantor  in  such  case^  still 
allow  him  a  right  of  entry  for  the  forfeiture,  upon  a 
feoffment  by  the  tenant  for  life  ;  no  less  than  on  the  de- 
termination of  his  estate  by  death,  before  the  contin- 
gency happens.     These  opinions  are  founded  on  an  irnst.342b. 

,  ,  .      ,  r.     ,        ^  P.  Wms.  515. 

assumption  that  the  remainder  must  pass  out  of  the 
donor  at  the  time  of  the  livery,  consequently  that  no 
estate  shall  remain  in  him  after  such  livery  ;  therefore, 
in  the  case  of  a  lease  to  one  for  life,  remainder  to  the 
right  heirs  of  J.  S.,  the  remainder  is  in  abeyance,  or  in 
nubibus,  or  in  gremio  legis.  Though,  says  Mr.  Fearne, 
by  way  of  some  sort  of  compromise  between  common 
sense,  and  the  supposition  of  an  estate  passing  out  of  a 
man,  when  there  is  no  person  in  renim  naturd,  no 
object  besides  hard  and  hardly  intelligible  words  for  the 
reception  of  it,  at  the  time  of  the  livery  ;  they  are  com- 
pelled to  admit  such  a  species  of  interest  to  remain  ia 
the  grantor,  as  upon  the  determination  of  the  estate, 
before  the  contingent  remainder  can  take  place,  entitles 
the  grantor  or  his  heirs  to  enter,  and  re-assume  the  estate. 

13.  In  2  Roll's  Abridgement,  418,  it  is  laid  down,  that  via.  Ab. 

.^1  ^       ,.-  -ML.  -1  .        Tit.  Rem.  (I.) 

if  a  lease  for  hie  or  in  tail  be,  the  remainder  to  the 
right  heirs  of  J.  S.,  and  tenant  for  life  dies  without  issue, 
living  J.  S.,  the  remainder  is  void,  because  J.  S.  cannot 
have  an  heir  during  his  life :  and  inasmuch  as  this  does 
not  take  effect  during  the  particular  estate,  it  shall  never 
take  effect,  though  he  dies  after  and  has  an  heir ;  in  such 
case,  inasmuch  as  the  remainder  cannot  take  effect,  the 
donor  shall  have  the  land  again.  What  is  this  in  effect,  Cont.  Rem. 
says  Mr.  Fearne,  but  admitting  that  no  more  actually  ^^ 
passed  out  of  the  grantor  than  the  estate  to  the  tenant 
for  life,  or  in  tail;  until  and  unless  J.  S.  died  before  the 
estate  of  such  tenant  determined. 
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14.  A  contingent  remainder  of  inheritance  is  trans- 
missible to  the  heirs  of  the  person  to  whom  it  is  limited, 
if  such  person  chance  to  die  before  the  contingency 
happens. 

13.  Richard  Lower  made  a  feoffment  to  the  use  of 
himself  for  life  ;  after  the  death  of  himself  and  P.  his 
wife,  to  the  use  of  Thomas  his  eldest  son  for  Hfe  ;  after 
the  death  of  Richard,  and  P.  his  wife,  and  Thomas,  to 
the  use  of  Jane,  the  wife  of  Thomas,  and  of  such  issue 
male  or  female,  as  the  said  Thomas  should  beget  on 
her ;  if  Thomas  should  have  no  issue  by  her,  then  to 
the  use  of  Jane  for  life ;  and  after  the  death  of  Richard 
and  P.  his  wife,  and  Jane,  all  the  lands  to  the  use  of 
Thomas  and  the  heirs  male  of  his  body  ;  remainder  to 
the  right  heirs  of  Thomas. 

Thomas  had  issue  a  daughter,  then,  made  a  lease  of 
all  the  lands  by  deed,  indented  for  five  hundred  years  ; 
afterwards  granted  the  lands  by  fine  to  the  lessee  for 
five  hundred  years,  and  died  in  the  lifetime  of  Richard. 
It  was  held  that  the  estate  limited  to  Thomas  was  a 
contingent  remainder,  for  the  particular  estate  was  only 
for  the  life  of  Richard,  whereas  Thomas's  estate  was  not 
to  commence  till  after  the  death  of  Richard  and  P.  his 
wife;  and  though  Thomas  levied  the  fine  for  five 
hundred  years,  and  died  before  the  contingency  hap- 
pened, yet  his  heir  afterwards,  when  the  contingency 
did  happen,  was  bound  by  the  fine,  and  the  lease  for 
five  hundred  years  took  place ;  for  it  was  agreed  that 
the  contingent  remainder  descended  to  his  heir. 

16.  The  same  law  holds  with  respect  to  contingent 
uses,  which  will  also  descend,  where  the  person  to  whom 
they  are  limited  dies  before  the  contingency. 

17.  Thus  it  is  laid  down  in  Shelley's  case,  that  if  a 
man  seised  of  the  manor  of  S.  covenants  with  another 
that  when  J.S.  shall  enfeoff  him  of  the  manor  of  D., 
then  he  will  stand  seised  of  the  manor  of  S.  to  the  use 
of  the  covenantee  and  his  heirs :  the  covenantee  dies, 
his  heir  within  ao-e*    J.  S.   enfeoffs    the   covenantor. 
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Held,  that  the  heir  should  be  adjudged  in,  in  course  and 

nature  of  a  descent ;  and  yet  it  was  neither  a  right,  title, 

use,  nor  action  that  descended,  but  only  a  possibility  of 

an  use,  which  could  neither  be  released  nor  discharered : 

but  it  might,  if  the  condition  had  been  performed,  have  w"iison». 

vested  in  the  ancestor  ;  and  then  the  heir  had  claimed  it  3  BJorPari,  Ca. 

by  descent.  i^^- 

18.  Mr.  Fearne  has  observed,  that  some  cases  may  Exception  to 
arise  where  the  existence  of  the  devisee  of  a  contingent  Fi:n064. 
remainder,  at  some  particular  time,  may,  by  implication, 

enter  and  make  part  of  the  contingency  itself,  upon  which 
such  interest  is  intended  to  take  effect :  in  which  case  it 
cannot  descend. 

19.  Thus,  in  a  modern  case,  where  a  husband  and  Moorhousetr, 
wife  settled  certain  lands,  which  were  the  inheritance  of  1  Black.  Rep. 
the  wife,  to  the  use  of  the  wife  for  life,  remainder  to  the  *'^^' 
husband   for  life,   if  he  and  his  wife  should  have  any 

issue  that  should  so  long  live,  remainder  to  all  such 
children  in  fee,  as  tenants  in  common ;  if  the  wife 
should  die  without  issue,  or  all  such  issue  should  die 
before  twenty-one,  then,  as  to  one  moiety,  to  the  husband 
in  fee.     The  husband  died  in  the  lifetime  of  his  wife. 

The  Court  was  clearly  of  opinion  that,  upon  all  the 
circumstances  of  the  case,  the  contingency  upon  which 
it  was  intended  that  the  estate  of  the  husband  should 
arise  was  that  of  his  surviving  his  wife  ;  and  that  as  he 
died  first,  the  contingency  never  arose. 

20.  A  contingent  remainder  may,  before  it  vests,  be  a  contingent 
passed  by  fine,  operating  by  way  of  estoppel,  so  as  to  bind  p^aS^'by^"^  ""^^ 
the  interest  which  shall  afterwards  accrue  by  the  con-  ^^^°pp^'u^^ 
tingency. 

21.  Thus,  in  the  case  of  Wealer.  Lower,  it  was  de-  Ante,%\^. 
termined,  that  though  the  fine  operated  at  first  by  con- 
clusion, and  passed  no  interest,  yet  the  estoppel  should 

bind  the  heir  :  that  upon  the  happening  of  the  contin- 
gency, the  estate  by  estoppel  became  an  estate  in  in- 
terest, of  the  same  effect  as  if  the  contingency  had 
happened  before  the  fine  was  levied  :  and  that  if  the 
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fine  had  been  in  fee,  it  would  have  barred  the  heir,  and 
operated  to  the  benefit  of  the  possession,  as  the  fine  of 
a  disseisee  to  a  strang-er :  but  being-  only  for  years,  the 
fee  was  vested,  and  the  term  good,  being  drawn  out  of 
the  fee. 

22.  Although  a  contingent  remainder  cannot  be 
passed  or  transferred  by  a  conveyance  at  law,  before  the 
contingency  happens,  otherwise  than  by  estoppel,  by 
deed  or  fine,  or  by  a  common  recovery,  wherein  the 
person  entitled  to  the  contingent  estate  comes  in  as 
vouchee;  yet  it  seems  that  contingent  estates  are  as- 
signable in  equity. 

23.  Contingent  remainders  were  formerly  held  not 
to  be  devisable  by  the  persons  entitled  thereto,  whilst 
they  remained  in  contingency :  but  it  has  been  deter- 
mined in  some  modern  cases,  that  where  contingent 
remainders  are  descendible  to  the  heirs  of  the  persons 
entitled  to  them,  they  may  be  devised  by  will,  like  any 

Tit.  38.  c.  3.      other  estates,  of  which  an  account  will  be  given  here- 
after. 


Tit.  36. 


Tit.38.  c.  20. 

And  devised 
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REVERSION. 


Sect.    1.  Description  of. 

11.  Arises  from  the  Con- 
struction of  Law. 

13.  Is  a  vested  Interest. 

16.  But  may  be  devested. 

1 8.  Inciden ts  toR eversions. 

21.  After  Estates forYears 
are  present  Assets. 

24.  After  Estates  for  Life 
are  quasi  Assets. 

27.  After  Estates  Tail  are 
assets  zchen  they  come 
into  Possession. 


Sect.  28.  And  Liable  to  the  bond 
Debts  of  the  Set- 
tlor. 

32.  But  not  to  the  bond 
Debts  of  an  Inter- 
mediate Tenant. 

37.  Liable  to  Judgments^ 
Sfc. 

39.  And  also  to  Leases. 

42.  All  particular  Estates 
merge  in  the  Rever- 
sion. 


Section  I. 


The  second  kind  of  estate  in  expectancy  is  called  a  Description  of. 
reversion  ;  and  is  defined  by  Lord  Coke  to  be  the  re- 
turning of  the  land  to  the  grantor  or  his  heirs,  after 
the  grant  is  determined.  Reversio  terrce  est  tamquam 
terra  revertens  in  possessione  donatori,  sive  hceredihus 
suis,  post  donum  Jinitum.  In  another  place  Lord  Coke  id  22  b. 
describes  a  reversion  to  be,  where  the  residue  of  the 
estate  always  continues  in  him  who  made  the  particular 
estate. 

2.  The  idea  of  a  reversion  is  founded  on  the  prin- 
ciple, that  where  a  person  has  not  parted  with  his 
whole  estate  and  interest  in  a  piece  of  land,  all  that 
which  he  has  not  given  away  remains  in  him  ;  and  the 
possession  of  it  reverts  or  returns  to  him,  upon  the  de- 
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termination  of  the  preceding-  estate.  Hence  Lord  Coke 
1  Inst.  183  b.  sayS;, — "  and  the  law  termeth  a  reversion  to  be  ex- 
pectant on  the  particular  estate,  because  the  donor  or 
lessor,  or  their  heirs,  after  every  determination  of  any 
particular  estate,  doth  expect  or  look  for,  to  enjoy  the 
lands  or  tenements  again." 

3.  If  therefore  a  person  who  is  seised  in  fee  conveys 
his  estate  to  A.  for  life,  remainder  to  B.  for  hfe,  re- 
mainder to  twenty  other  persons  for  life,  he  still  retains 
the  fee  simple  of  the  lands,  because  he  has  not  parted 
with  it.  But  as  that  fee  simple  can  only  return  or  fall 
into  possession  upon  the  determination  of  the  preceding* 
estates,  it  is  only  an  estate  in  reversion, 
•nt.  2.  c,  1.  4.  Before  the  statute  De  Donis  conditionalihus,  no 

reversion  remained  in  the  donor,  after  he  had  created 
a  conditional  fee;  because  the  grantee  of  such  an  estate 
was  considered  as  having  the  entire  property  of  it ;  and 
*  the  donor  had  only  a  possibility  of  reverter,  not  an  ac- 

piowd.  248.      tual  estate  in  reversion.     But  as  soon  as  the  statute  De 

Lit.  s.  J8,  19. 

Donis  was  made,  the  judges  held  that  the  estate  given 
to  a  man  and  the  heirs  of  his  body,  was  only  a  parti- 
cular estate,  therefore  there  remained  an  estate  in  re- 
version in  the  donor. 

iinst. 22b.  5.  Lord  Coke  has  observed  that  this  point  was  once 

doubted,  but  without  reason,  for  at  the  same  session 
of  parhament  in  which  the  statute  De  Donis  was  made, 
ch.  3.  it  is  expressly  said,  velper  donum  in  quo  reser- 
vatur  reversio.  So  that,  by  the  judgment  of  the  same 
parhament,  a  reversion  was  settled  in  the  donor. 

6.  Where  a  gift  is  made  of  a  quahfied  or  base  fee, 

iinst.  18a.  no  reversion  remains  in  the  donor.  For  Lord  Coke 
says, — "  If  lands  be  given  to  A.  and  his  heirs,  so  long- 
as  B.  hath  heirs  of  his  body,  remainder  over  in  fee, 
the  remainder  is  void."  But  Lord  C.  J.  Vaughan  ob- 
serving upon  this  passage,  doubts   whether  it  be  law  ; 

Vaiigh.  R.  2(59.  and  says, — ''When  such  a  base  fee  determines  for  want 
of  issue  of  the  body  of  B.,  the  land  returns  to  the  grantor 
and  his  heirs,  as  a  kind  of  reversion  :  and  if  there  can 
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be  a  reversion  of  such  an  estate,  I  know  not  why  a  re- 
mainder may  not  be  g-ranted  of  it." 

7.  Where  a  person  creates   an  estate  for  years  bv  iinst.  46b. 

-  ,         ,  *  .  ,        ,         "^  -^    Tit.  8.  c.  1. 

lease,  he   has  a  reversion  as  soon  as  the  lessee  enters,  §  12. 

and  not  before.  But  when  an  estate  for  years  is  created 

by  a  conveyance  deriving;"  its   effect  from  the  statute  of  '^'^}\  ^^-  *•  *• 

'  ...  5  1^- 

Uses,  the  person  to  whom  such  estate  is  limited  acquires 

the  actual  possession  without  entry  ;  consequently  the 

person  who  creates  the  estate  for  years  has  a  reversion 

immediately  upon  the  execution  of  the  conveyance. 

8.  Where  a  person,  having-  only  a  particular  estate 
in  lands,  grants  a  smaller  estate  than  his  own,  he  has 
a  reversion  left  in  himself.  Thus,  if  tenant  in  tail 
grants  an  estate  for  the  life  of  another,  he  has  a  re- 
version in  him  ;  because  he  has  not  parted  with  his 
whole  interest. 

9.  In  the  same  manner  where  a  person  who  has  an 
estate  for  ninety-nine  years,  grants  it  for  ninety-eight 
years  or  for  any  other  shorter  term,  he  has  a  reversion 
left  in  him  :  if  he  even  grants  it  for  ninety-nine  years, 
less  one  day,  he  has  a  reversion. 

10.  Lord  Coke  says,  if  a  man  extends  lands  by  force  iinst22bw 
of  a  statute  merchant,   statute  staple,   recognizance,   or 
elegit,  he  leaves  a  reversion  in  the  cognizor. 

11.  A  reversion   cannot  be  created  by  deed  or  other  Arises  from  the 

.  .  -  construction  of 

assurance,  but  arises  from  construction  of  law.  Thus  law. 
Lord  Coke  says,  if  a  man  makes  a  gift  in  tail,  or  a 
lease  for  life,  the  remainder  to  his  own  right  heirs,  the 
remainder  is  void,  and  he  has  the  reversion  in  him. 
So  if  a  man  makes  a  feoffment  in  fee,  to  the  use  of 
himself  for  life,  and  after  to  the  use  of  another  in  tail, 
and  after  to  the  use  of  his  own  right  heirs  ;  the  re- 
version is  in  him  by  construction  of  law,  and  not  by  the 
limitation  ;  because  the  use  of  the  fee  continued  ever 
in  him  :  and  the  statute  of  Uses  executes  the  possession  Tit.  11.  c.  4. 
to  the  use,  in  the  same  plight  as  the  use  was  Hmited. 

12.  Lord  Coke  also  says,  if  a  man  makes  a  feoffment  iin3t22l». 
in  fee,  to  the  use  of  himself  in  tail,  and  after  to  the  use 
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of  the  feoffee  in  fee^  the  feoffee  has  no  reversion^  but 
in  the  nature  of  a  remainder ;  albeit  the  feoffor  have 
the  estate  tail  executed  in  him  by  the  statute  of  Uses, 
and  the  feoffee  is  in  by  the  common  law ;  which,  he 
says,  is  worthy  of  observation. 

13.  Although  a  person  can  only  be  said  to  be  entitled 
to,  not  seised  of,  an  estate  in  reversion  ;  yet  estates  in 
reversion  are  properly  classed  under  the  general  de- 
nomination of  vested  interests  :  because  a  person  en- 
titled to  an  estate  in  reversion  has  an  immediate  fixed 
right  of  future  enjoyment ;  that  is,  an  estate  vested 
in  prcBsenti,  though  it  is  only  to  take  effect  in  possession 
and  profit  infuturo;  and  which  may  be  ahened  and 
charged  much  in  the  same  manner  as  an  estate  in  pos- 
session. 

14.  The  law  is  as  careful  of  the  rights  of  the  re- 
versioner, as  of  those  of  the  tenant  in  possession  ;  and 
will  therefore  allow  an  action  to  be  brought  by  the  re- 
versioner, as  well  as  by  the  tenant  in  possession,  for 
an  injury  done  to  the  inheritance. 

15.  A  person  in  reversion  brought  an  action,  for 
erecting  a  wall,  whereby  his  lights  were  obstructed  ; 
and  obtained  a  verdict,  with  general  damages.  On  a 
motion  in  arrest  of  judgment,  it  was  objected,  that  this 
action  Avould  not  lie  by  a  reversioner,  being  only  an 
injury  to  the  person  in  possession. 

The  Court  was  of  opinion  that  an  action  might  be 
brought  by  one,  in  respect  of  his  possession,  and  by 
the  other  in  respect  of  his  inheritance,  for  the  injury 
done  to  the  value  of  it ;  for  if  the  reversioner  wanted 
to  sell  the  reversion,  this  obstruction  would  certainly 
lessen  the  value  of  it. 

16.  An  estate  in  reversion  expectant  on  an  estate 
for  life  may  be  devested  by  the  feoffment  or  fine  of 
the  tenant  for  life  ;  by  which  nothing  but  a  right  of 
entry  will  remain  in  the  reversioner.  But  where  the 
particular  estate  is  only  for  years,  a  fine  levied  by  the 
termor  will  not  have  that  effect. 
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17.  It  has  been  stated  that  a  feoffment  or  fine  by  rit.2.c.2.§8. 
a   tenant  in   tail   will  discontinue   the    reversion  :  by 

which  the  reversioner  will  be  deprived  of  his  right  of 
entry,  and  driven  to  his  real  action. 

18.  The  usual  incidents  to  an  estate  in  reversion  are  incidents  to  a 
said  to  be  fealty  and  rent ;  where  no  rent  is  reserved  '■^^*"""^ 
out  of  the  particular  estate,  fealty   results  of  course, 

and  may  be  demanded  as  a  badge  of  tenure, 

19.  Lord  Coke  says,  that  in  the  case  of  a  gift  in  Jjf'iJ;**'*' 
tail,  lease  for  life,   or  years,  fealty  is  an  incident  inse- 
parably annexed  to  the  reversion  ;  so  that  the  donor  or 

lessor  cannot  grant  the  reversion  over,  and  save  to 
himself  the  fealty,  or  such  like  service :  but  the  rent 
he  may  except,  because  the  rent,  though  it  be  incident 
to  the  reversion,  yet  is  not  inseparably  incident. 

20.  It  has  been  stated  that  curtesy  and  dower  are  nt.  5.  c.  2. 
incident  to  reversions  expectant  on  estates  for  year»,  tec.  3. 
but  not  to  reversions  expectant  on  estates  of  freehold. 

21.  A  reversion  expectant  on  the  determination  of  a  After  estate* 

f,  .  .-,  r»     1    1  ^"r  vears  are 

term  tor  years  is  present  assets,  tor  payment  01  debts,  present  assets. 
For  the  heir  cannot  plead  a  term  of  this  kind,  created 
by  his  ancestor,  in  delay  of  execution,  but  must  confess 
assets. 

22.  In  an  action  of  debt  against  the   heir,   upon  the  Smithp.Angei, 
obligation  of  his  ancestor,  the  defendant,  not  denying  2Ld.Raym. 
the  action  or  obligation,  pleaded  that  his  ancestor  was  7 Mod.  40. 
seised  in  fee,  and  that  he  demised  the  same   for  five  stitoj^"'* 
hundred  years  to  A.,  who  entered;  and  that  the  said  -^*°<^-^**' 
reversion   descended,   et  riens  ultra  ;  and  that,  at  the 

time  of  the  action  brought,  he  had  no  tenements  in  fee 
simple  by  descent,  except  the  said  reversion.  It  was 
not  questioned,  but  judgment  ought  to  be  given  for  the 
plaintiff;  the  doubt  was,  whether  general  or  special. 

The  Court  was  of  opinion  that  a  general  judgment 
ought  to  be  given.  And  Lord  Holt  said,  it  had  been 
a  doubt,  whether  the  heir  could  plead  a  term  for  years 
in  delay  of  present  execution  ;  and,  though  there  were 
even  some  precedents  to  that  purpose,  yet  he  was  of 
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opinion,  the  heir  could  not  plead  a  term  in  delay ^  but 
ought  to  confess  assets :  for  the  reversion  is  assets,  and 
the  common  law  had  no  regard  to  a  term  for  years,  2 
Inst.  321 .  And  there  is  no  mischief  in  this  :  for  though, 
in  consequence,  a  levari  facias  may  go,  yet  the  lessee 
may  maintain  himself  against  an  ejectment  by  virtue  of 
his  lease. 

23.  In  a  subsequent  case  the  Court  of  Common 
Pleas  acquiesced  in  the  doctrine  laid  down  by  Lord 
Holt :   but  gave  judgment  upon  another  point. 

24.  A  reversion  expectant  on  the  determination  of 
an  estate  for  life  is  quasi  assets,  and  ought  to  be 
pleaded  specially  by  the  heir;  and  in  such  case  the 
plaintiff  may  take  judgment  of  it  quando  acciderit. 

25.  In  debt  against  the  niece,  as  cousin  and  heir 
to  the  uncle,  the  obligor,  the  defendant  confessed  the 
bond  by  nient  dedire,  but  that  nothing  in  fee  simple 
descended  to  her  beside  a  reversion  of  thirty  acres  of 
marsh  in  S.,  &c.  after  the  death  of  such  a  one.  It 
was  held  that  the  plaintiff  might  pray  a  special  judg- 
ment upon  the  confession  ;  viz.  that  he  should  recover 
the  debt  and  damages  of  the  aforesaid  reversion,  to 
be  levied  when  it  should  fall  in  ;  and  a  special  writ 
should  issue  to  extend  the  whole  thirty  acres. 

26.  A  man,  seised  of  a  reversion  expectant  upon  an 
estate  for  life,  bound  himself  and  his  heirs  in  a  bond, 
and  died,  living  the  tenant  for  life  :  it  was  held  that 
this  reversion  should  be  assets  in  the  hands  of  tiie  heir, 
whenever  it  came  into  possession. 

27.  A  reversion,  expectant  on  the  determination  of 
an  estate  tail,  is  said  not  to  be  assets  during  the  con- 
tinuance of  the  estate  tail.  But  this  is  only  because, 
during  that  time,  it  is  considered  to  be  of  no  value  ;  as 
it  is  in  the  power  of  the  tenant  in  tail  to  bar  and  de- 
stroy it  whenever  he  pleases,  by  suffering  a  common 
recovery.  But  whenever  a  reversion  of  this  kind  falls 
into  possession,  it  then  becomes  assets. 

28.  A  reversion   of  this  kind  is  Hable  to  the  bond 
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debts  of  the  person  who  was  originally  seised  of  the 
fee  simple  in  possession  of  the  estate,  and  who  after- 
wards created  the  preceding  estates. 

29.  In  a  special  verdict   it   was  found  that   John  KeiWr. 

^  _  Rowden, 

Rowden,  the  father  of  Richard  (the  defendant),  was  3  Mod.  253. 
seised  in  fee  of  a  messuage,  &c.  ;  and,  being-  so  seised, 
had  issue  John  Rowden,  his  eldest  son,  and  the  defend- 
ant ;  that  John  the  elder  settled  the  premises  on  him- 
self for  life,  remainder  to  John  his  eldest  son  in  tail 
male,  remainder  to  his  own  right  heirs.  After  the 
death  of  the  father  John  his  eldest  son  entered,  and 
was  seised  in  tail,  and  also  entitled  to  the  reversion  in 
fee,  and  died  leaving  an  only  son,  who  soon  after  died 
without  issue  ;  whereupon  the  lands  descended  to  the 
defendant  as  heir  to  his  nephew,  who  entered,  and  was 
seised  in  fee.  The  question  was,  whether  he  was 
liable  to  the  payment  of  a  bond  debt  of  his  fathers.  The 
counsel  on  both  sides  agreed  that  the  reversion,  having 
come  into  possession  by  the  determination  of  the  estate 
tail,  was  chargeable  with  the  debt ;  and  the  only  doubt 
was,  w^hether  the  plaintiff  ought  to  have  named  the 
intermediate  heirs  to  the  reversion.  Three  of  the 
Judges  observed  that  the  question  was  not,  whether 
the  defendant  was  liable  to  the  debt,  but  whether  he 
was  properly  charged  as  heir  to  his  father,  or  whether 
he  should  have  been  charged  as  heir  to  his  nephew, 
who  was  last  seised.  And  it  must  be  admitted,  that  if 
the  lands  had  descended  to  the  brother  and  nephew 
of  the  defendant  in  fee,  then  they  ought  to  have  been 
named  :  but  they  had  only  a  reversion  in  fee,  expect- 
ant upon  an  estate  tail,  which  was  uncertain,  and  there- 
fore of  little  value.  But  here  the  reversion  in  fee  was 
come  into  possession,  and  the  defendant  had  the  land 
as  heir  to  his  father  :  it  was  assets  only  in  him ;  and 
was  not  so  either  in  his  brother  or  nephew,  who  were 
neither  of  them  chargeable  ;  because  a  reversion,  ex- 
pectant upon  an  estate  tail,  was  not  assets. 
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SO.  Though  a  reversion  of  this  kind  should  be  de- 
vised away ;  yet  it  will  still  be  assets  for  payment  of 
the  bond  debts  of  the  settlor.  For  by  the  statute  3  Wm. 
and  Mary,  c.  14.  such  a  devise  is  rendered  fi-audulent 
and  void  against  creditors. 
Kynaston  31 .  A  Settlement  was  made  in  1707of  lands,  by  Thomas 

MS.  Rep.'  Delahaye-to  the  use  of  himself  for  life,  remainder  to  trus- 
2Atk.  204.  ^^gg  ^^  preserve  contingent  remainders,  remainder  to 
his  first  and  every  other  son  in  tail  male,  reversion 
to  his  own  right  heirs.  Thomas  being  indebted  by 
bond  to  several  persons,  and,  among  others  to  one 
Blacket,  gave  him  a  collateral  security  of  some  stock, 
which  was  transferred  for  that  purpose,  and  agreed  to 
be  re-transferred  upon  payment  of  principal  and  in- 
terest ;  and,  being  likewise  indebted  by  simple  con- 
tract, died  in  1724,  leaving  issue  one  son,  Thomas. 
In  1725  there  was  a  decree  obtained,  by  which  the 
father's  estate  was  directed  to  be  sold  for  the  payment 
of  his  debts,  and  the  simple  contract  creditors  to  stand 
in  the  place  of  the  bond  creditors  ;  and,  under  this  de- 
cree, some  fee  simple  lands  were  sold  and  applied.  In 
1738  Thomas  the  son  devised  the  settled  estate  to  the 
defendant,  and  died  without  issue  ;  whereby  the  estate 
tail  was  spent,  and  the  reversion  in  fee  came  into  pos- 
session. 

The  plaintiffs  brought  their  bill  to  have  this  estate 
applied  towards  satisfaction  of  their  debts,  notwithstand- 
ing the  devise  of  it  by  the  son.  And  now  the  question 
was,  whether  this  reversion  in  fee  wag  to  be  considered 
as  real  assets  of  the  father,  applicable  to  the  payment 
of  his  debts  ;  or  if  it  was  prevented  from  being  so  by 
the  devise  of  the  son  ? 

Mr.  Attorney  General  argued  for  the  plaintiffs,  that, 
if  there  had  been  no  devise  by  the  son,  the  revei'sion 
had  certainly  been  assets :  for,  though  it  could  not, 
during  the  continuance  of  the  estate  tail,  be  extended 
or  sold  for  payment  of  debts,  yet,  when  it  descended,  it 
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was  assets^  and  the  heir  is  named  in  the  obligation^  which 
is  all  the  law  requires  to  subject  it  to  the  payment  of 
bondSj  as  appears  from  Kellow  v.  Rowden,  3  Mod. 
253.  And  from  Osbaldston  v.  Stanhope,  2  INIod.  50.  ^me,  $  29. 
it  is  plain  that  the  only  thing  which  distinguishes  such  • 
an  estate  from  any  other  is,  that  it  is  not  immediately 
chargeable  to  satisfy  debts  ;  but  that,  where  it  descends 
and  comes  to  the  heir  by  succession,  it  clearly  may. 
I  shall,  therefore,  consider  this  case  under  these  three 
heads  :  1st,  Upon  the  construction  of  3  &  4  William 
and  Mary,  c.  14.  against  fraudulent  devises,  which 
gives  an  action  ag-ainst  the  heir  and  devisee ;  2dly, 
That  bonds  are  such  liens  in  equity,  either  before  or 
since  that  statute,  as  cannot  by  any  contrivance  be  de- 
feated ;  and,  3dly,  That  the  decree  in  1725  has  bound 
this  estate  in  equity,  precedent  to  the  devise,  in  such  a 
manner,  that  no  subsequent  act  can  affect  the  estate. 

1st,  With  respect  to  the  act  against  fraudulent  de- 
vises, both  the  reason  and  the  words  of  it  extend  to 
the  present  case.  The  preamble  is,  "  Whereas  it  is 
not  reasonable  or  just  that,  by  the  practice  or  contriv- 
ance of  any  debtors,  their  creditors  should  be  defrauded 
of  their  just  debts  ;  and,  nevertheless,  it  has  often  hap- 
pened that  where  several  persons,  having  by  bonds  or 
other  specialties  bound  themselves  and  their  heirs,  have 
afterwards  died  seised  in  fee  simple  of  and  in  manors, 
&c.  and  have  devised  the  same  or  disposed  thereof  in 
such  manner,  as  such  creditors  have  lost  their  said 
debts ;  all  wills,  therefore,  or  testaments,  of  or  con- 
cerning any  manors,  &c.  whereof  any  person  at  the 
time  of  his  decease  is  seised  in  fee  simple  in  possession,, 
reversion,  or  remainder,  &c.  shall  be  deemed  and  taken 
(only  as  against  such  creditor  or  creditors  as  aforesaid) 
to  be  fraudulent  and  void."  And,  sect.  5.  "  in  all  casesj 
where  any  heir  at  law  shall  be  liable  to  pay  the  debt  of 
his  ancestor,  in  regard  of  any  lands,  &c.  descending  to 
him,  and  shall  sell,  alien,  or  make  over  the  same  before 
any  action  brought,  such  heir  at  law  shall  be  answer- 
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able  for  such  debt^  &c.  in  an  action  of  debt  to  the  value 
of  the  lands,"  &c. 

The  mischief  which  this  statute  had  in  view  was  a 
defect  in  the  common  law;  that,  although  it  was  the 
intent  of  the  law  that  an  heir,  in  respect  of  the  land 
descended,  should  be  bound,  yet  it  was  left  in  the  power 
of  the  obligor,  by  a  devise,  absolutely  to  defeat  his  cre- 
ditors. This  was  the  general  mischief,  and  is  plainly 
within  the  reason  of  the  act,  and  the  thing  it  intended 
to  prevent ;  for  it  is  as  unjust  that  the  heir  should  be 
able  to  defeat  the  creditor  as  that  the  ancestor  should, 
and,  consequently,  as  much  justice  to  prevent  it  in  him, 
as  in  the  other.  The  statute  says,  all  zvills  shall  be 
void  as  against  the  creditor ;  cautiously  wording  it,  so 
as  to  take  in  every  case  where  a  creditor  may  be  de- 
feated of  his  debt,  and  where  he  would  have  obtained 
satisfaction  had  no  such  will  been  made.  It  may  be 
objected  that  the  will  mentioned  in  the  statute  is  not 
the  will  of  the  heir,  but  of  the  ancestor.  I  answer,  the 
act  relates  to  all  wills,  and  is  not  confined  to  that  of  the 
debtor :  but,  if  it  was,  the  heir  is  debtor  in  a  proper 
sense  for  this  purpose.  The  making  of  all  wills  void, 
as  against  creditors,  is  attended  with  no  inconvenience : 
it  gives  the  creditor  no  new  right,  but  only  removes 
that  out  of  his  way  which  unjustly  obstructed  him.  It 
avoids  the  will  only  as  to  the  creditor ;  and  certainly, 
where  the  will  of  the  heir  prevents  the  creditor  from 
that  which  would  otherwise,  in  point  of  law,  have  been 
apphed  for  his  satisfaction,  such  will  is  in  fraud  of  the 
»  creditor.      It  may  be  said  that  the  preamble  extends 

only  to  the  will  of  the  obligor,  and  that  the  enacting 
clauses  must  be  restrained  by  the  preamble  :  but  the 
rule  made  to  maintain  the  objection  is  not  true  ;  for  it 
is  well  known  that  general  statutes  are  made  from  par- 
ticular cases.  Every  day's  experience  proves  it ;  and, 
indeed,  it  is  manifestly  so  in  this  act  itself.  For  the 
preamble  mentions  only  wills  :  but  one  of  the  clauses 
in  the  statute  relates  to  conveyances  made  by  the  heir^ 
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which  is  less  reconcileable  to  the  preamble  than  wills 
made  by  him.  And  though  it  be  said,  for  remedy  of 
which,  it  is  added  and  for*  the  maintenance  of  just  and 
upright  dealing  ;  which  is  as  much  as  to  say,  and  of  all 
other  the  like  cases  ;  and,  to  avoid  all  doubts  of  this 
kind,  the  words  such  creditors  are  repeated,  to  shew 
the  provision  was  not  to  be  restrained  to  one  case  only. 
Can  it  be  conceived  that  an  act  to  prevent  fraudulent 
devises  should  particularly  provide  against  conveyances 
by  the  heir,  and  forget  a  devise  made  by  him  ?  But 
the  Legislature  know,  that  the  first  part  of  the  act  gave 
remedy  against  that,  as  it  did  against  all  wills.  Here  I  1^1.32.0.27. 
may  observe,  13Ehz.  c.  5.  against  fraudulent  convey- 
ances ;  since  it  is  a  maxim  that  statutes,  made  in  pari 
materia,  are  to  be  taken  into  the  construction  of  each 
other,  as  Lord  Hale  said  in  Baily  c.  Murin,  1  Vent.  246. 
such  acts  are  explanatory  of  each  other ;  and,  agree- 
able to  this,  was  the  case  of  Hodson  v.  Wallis,  con- 
sidered upon  the  division  of  intestates'  estates.  So,  in 
Read  v.  Ward,  12th  December,  1739,  where  the  ques- 
tion was,  whether  Knox  Ward  was  a  purchaser  saved 
by  the  act  against  bankrupts,  21  Jac.  1.  c.  19.,  it  was 
objected,  that  though  there  were  five  years  between 
the  act  of  bankruptcy  and  the  commission,  yet  he  had 
notice  of  the  act  of  bankruptcy;  and  though  21  Jac. 
makes  no  mention  of  notice,  yet  it  was  thought  proper 
to  consider  that  act  by  the  other  of  13  Eliz.  c.  7.,  by 
the  last  clause  whereof  it  is  enacted,  that  the  act  shall 
not  extend  to  lands  heretofore  assured  by  any  such 
bankrupt,  or  hereafter  to  be  assured  ;  so  that  such  as- 
surance be  made  bond  fide,  and  that  the  parties,  to 
whose  use  such  assurance  hath  or  shall  be  made,  be 
not,  at  or  before  the  making  of  such  assurance,  privy 
or  consenting  to  the  fraudulent  purpose.  Now  the  /i«a. 
13  EHz.  makes  all  deeds  void,  which  operate  to  the 
prejudice  of  creditors,  whether  made  by  the  immediate 
debtor  or  not,  according  to  Apharry  v.  Bodingham, 
Cro.  EUz.  350.  where  a  convevance,  made  bv  the  heir 
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of  the  obligor,  was  held  fraudulent  against  a  creditor. 
So,  in  5  Co.  60.  the  same  question  upon  13  Ehz.  and 
the  conveyance  by  the  heir  held  fraudulent ;  and  that 
acts  of  parliament  made  in  prevention  of  fraud  ought 
to  have  a  favourable  interpretation.     These  cases  went 
upon  the  doctrine,  that  the  statute  relates  to  all  convey- 
ances, which  defraud  the  creditor  of  that  estate  that 
must  otherwise  have  come  to  him  by  law,  and  prove 
that  the  act  comprehends  the  alienation  of  the  heir.     It 
is  objected  that  the  statute  is  confined  to  the  debtor : 
but  here  it  is  a  general  question,  whether  the  act  against 
fraudulent  devises  extend  to  the  devise  of   the  heir. 
Now  the  heir  is  debtor ;  he  is  bound  in  the  bond  ;  and, 
in  an  action  against  him,  he  may  be  charged  without 
charging  assets  :  it  is  his  business  to  discharge  himself 
for  want  of  assets,  for  he  is  debtor  with  respect  to  the 
lands  descended.     The  action  must  be  in  the  debet  and 
detinet;  and,  before  the  statute  of  Jeofails,  it  was  error 
to  lay  it  in  the  detinet  only.     As,  therefore,    he  is,  in 
law,  debtor,  he  is  within  the  purview  of  the  act ;  and, 
in  Turner's  case,  3  Co.  18.,    it  is  determined  that  all 
statutes  against  fraud  shall  be  liberally  and  beneficially 
expounded  to  suppress  the  fraud.      If  it  is  said  that 
this  holds  true,  where  the  reversion  is  expectant  upon 
an  estate  for  life,  but  not  where  an  estate  tail  inter- 
venes, some  pretence  must  be  shewn  for  this  distinc- 
tion.    The  act  says,  reversions  or  remainders,  which, 
if  relating  to  the  first,  must  also  take  in  the  second,  the 
second  mischief  being  certainly  the  same  ii\  both. 

2dly,  The  next  question  is,  whether,  supposing- 
there  was  no  remedy  at  law  in  this  case,  equity  would 
suffer  creditors  to  be  defeated  by  the  devise  of  the 
heir  ?  It  is  a  general  rule  that  a  trustee  cannot  defeat 
a  charge  upon  the  estate  by  any  voluntary  act :  but  the 
charge  will  follow  the  estate  in  the  hands  of  the  volun- 
teer. And  it  makes  no  difference  whether  the  conveyance 
be  made  in  his  lifetime  by  will,  or  dying  without  heir ; 
for,  if  the  taker  is  a  volunteer,  the  estate  will  be  charged. 
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There  is  a  plain  instance  of  this  in  the  lien  which  the 
wife  has^  in  this  Court,  upon  any  interest  of  her's  not 
reduced  into  the  husband's  possession,  to  be  provided 
out  of  it.  Sedy  per  Lord  Chancellor,  it  is  certain  that 
if  an  obligor,  before  the  statute,  devised  his  lands^ 
equity  could  not  come  at  them,  nor  reheve  his  creditors ; 
that  is  settled.  I  have  seen  many  cases  of  Lord  Not- 
tingham's, where  it  was  so  determined  ;  and  Lord  Chief 
Baron  Corny ns  said,  he  had  heard  Lord  Chief  Justice 
Holt  declare  that  equity  could  not  aid  in  such  a  case. 
The  wife,  in  the  case  1  put,  has  such  a  lien,  as  will  pre- 
vail even  ag-ainst  a  commission  of  bankruptcy ;  w  hich  is 
a  strong  and  favourable  consideration  for  creditors.  I 
think  it  is  since  the  statute  that  equity  has  made  the 
strong  cases  in  favour  of  bond  creditors,  and  considered 
the  heir  as  strongly  bound.  The  law  gives  the  estate 
to  the  creditor  only  quousqite  debitum  solutum :  but  this 
Court  will  decree  a  sale,  order  interest  to  be  paid,  and 
make  the  heir  accountable  for  the  profits  received  by 
him ;  because,  since  the  statute,  equity  considers  the 
heir  as  a  trustee,  and  there  is  no  other  principle  for 
such  decrees.  The  law  makes  an  heir  pay  costs  in  an 
action  by  a  creditor  upon  a  bond  :  but  this  Court  gives 
him  his  costs,  if  he  has  done  nothing  wrong;  and  this 
upon  the  same  principle.  Equity  will  also  direct  the 
sale  of  a  reversion  after  an  estate  for  life ;  because 
the  estate  is  applicable  as  a  trust  estate.  I  do  not  - 
know  that  there  is  any  instance  of  the  Court's  doing 
these  things  before  the  statute:  but  they  have  been 
done  since  by  the  equity  of  tiie  act.  In  many  cases 
this  Court  goes  farther  than  the  law.  The  law  only 
gives  an  action  against  an  executor  for  a  devastavit; 
and,  if  the  executor  is  insolvent,  the  creditor  is  defeated : 
but  this  Court  goes  farther.  So,  if  a  money  legacy  is 
paidj  equity  will  oblige  the  legatee  to  refund.  The  law 
says,  a  reversion  after  an  estate  tail  is  assets,  as  much  as 
after  an  estate  for  Ufe ;  only,  it  is  not  so  soon  effectual. 
Where  it  is  after  a  life,  the  heir  cannot  plead  riens  per 
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descent,  and  the  creditor  will  have  a  judgment  against 
him :  but,  after  an  estate  tail,  he  may  plead  riens  per 
descent,  yet  the  creditor  may  take  judgment  quando- 
acciderint,  and  have  execution  when  the  reversion 
comes  into  possession.  The  only  difference,  therefore^, 
is  in  regard  to  the  time  when  the  creditor  can  obtain 
the  fruit  of  his  action :  but  that  makes  none  in  the 
things,  nor  in  equity,  which  respects  the  substance, 
and  not  little  variations  in  the  form  of  pleading,  or  times 
of  execution  :  in  both,  the  bond  is  a  real  lien,  though 
not  immediately  effectual  ag*ainst  one  interest.  So,  if  a 
right  encumbered,  or  a  rent-seek  descend,  the  heir  may 
plead  riens  per-  descent,  and  the  creditor  may  have  judg- 
ment ^w^wrfo  «mrfermi,  and  take  execution  after;  yet 
the  law  says,  that  neither  the  right,  before  it  be  reduced 
into  possession,  nor  the  rent-seek  before  seisin  had,  are 
assets.  Brediman's  case,  6  Co.  58.  Equity  considers 
all  contingent  interests  as  real  ones,  though  subject  to  a 
contingency,  and  will  not  let  the  person  who  has  it  carry 
it  away.  Suppose  a  contingent  remainder,  and,  in  the 
life  of  the  obligor,  the  contingency  not  happened,  it  is 
not  assets ;  but,  when  the  contingency  does  happen,  it 
will  be  applied  to  pay  debts  in  equity:  which  shews 
that  the  Court  considers  bonds  as  real  liens  upon  the 
estate,  and  will  not,  in  any  case^  allow  the  creditor 
to  be  defrauded. 

3dly,  The  third  point  is  the  decree  of  18th  June 
1725,  which  has  bound  the  estate.  It  directs  the  estate 
of  the  intestate  father  to  be  sold,  and  the  money  arising 
from  the  sale  to  be  applied  for  payment  of  his  debts. 
The  Master,  therefore,  might  have  sold  this  estate 
under  the  decree  ;  and,  if  he  might,  then  the  decree 
binds  it  from  the  time  it  was  pronounced.  Suppose  a 
,  naked  right  or  a  contingent  remainder  had  descended, 

yet  it  would  have  been  bound,  though  at  law  it  is  not 
assets  ;  but  it  is  bound  to  be  applied  in  future.  The 
meaning  of  binding  by  a  decree  is,  an  order  that  the 
thing  shall  be  done  :  it  is  not  material  vyhether  pre- 
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sently  or  at  a  future  time.  The  only  question^  then, 
can  be,  whether  a  man  shall  defeat  the  intention  of  the 
Court ;  and  it  is  evident  from  Sir  Thomas  Harvey  v. 
Montague,  1  Vern.  57.  122.  that  the  Court  will  not 
suffer  it,  nor  countenance  any  art  to  elude  the  force  of 
its  decrees. 

Mr.  Murray  argued  for  the  defendant  that  the  con- 
struction of  3  &  4  W.  and  M.  must  be  the  same  in 
this  Court  as  at  law  ;  the  intent  of  construing"  a  statute 
being  only  to  discover  the  meaning  of  parliament  in 
making  it,  and  that  must  be  uniform  and  certain  :  for 
if  one  Court  puts  a  different  construction  upon  it  from 
the  other,  one  of  them  must  necessarily  be  in  error. 
Indeed  one  Court  may  give  a  different,  more  extensive, 
or  more  effectual  remedy,  than  the  other,  as  this  Court 
generally  does  :  but  still  the  meaning  of  the  Legislature 
must  be  the  same  in  all  Courts,  where  its  acts  are  con- 
sidered. I  shall  consider,  first,  how  the  matter  in  dis- 
pute stood,  both  at  law  and  in  equity,  before  the  sta- 
tute. 

At  that  time,  neither  in  law  nor  equity  were  lands 
devised  liable  to  pay  bond  debts :  there  is  no  part  of 
the  law  more  certain  than  what  relates  to  bonds,  and 
the  effects  of  them.  If  the  heir  was  not  named  in  the 
bond,  it  was  only  a  personal  contract ;  if  he  was  named, 
all  the  effect  of  it  was,  that  the  lands  descended  to  him 
should  be  liable  :  but  still,  in  point  of  law,  bonds  were 
never  considered  as  liens  upon  the  obligor's  lands ; 
and  therefore  several  other  securities  were  introduced 
by  acts  of  parliament,  which  should  become  real  liens, 
as  statutes  merchant,  staple,  recognizances,  &c.  But  Tit- 1*- 
bonds  were  left  as  they  stood  before ;  and  no  action 
upon  them  could  be  brought  against  a  terre-tenant  of 
the  obligor,  but  against  his  heir.  There  were  de- 
visees before  the  statute  of  wills :  but  no  action  on  a 
bond  could  be  maintained  against  a  devisee  of  lands  by 
custom,  merely  'because  they  were  considered  at  law 
as  alienees.     The  law  was  the  same  with  respect  to  the 
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devisees  of  the  obligor,  before  3  &  4  W.  and  M.,  and 
none  of  the  statutes  against  fraudulent  deeds  relate  to 
devises,  either  in  law  or  equity ;  for  the  devise  took  not 
effect  till  death;  and,  from  the  time  of  Henry  VIII.  to 
this  statute,  though  many  wills  must  have  defeated  cre- 
ditors, yet  there  is  no  instance  of  their  obtaining  relief. 
This  is  proved  by  the  greatest  authority  ;  for  this  very 
act  of  parliament  says  that,  by  that  means,  the  debts 
were  lost.  Since  this  act,  all  the  cases  have  gone  upon 
it  as  introducing  a  new  law,  as  laying  down  a  new 
rule ;  and  the  determinations  have  been  founded  upon 
it.  1  P.  Wms.  99.  A  bill  brought  upon  this  act  against 
the  devisee  of  the  obhgor  in  a  bond,  the  defendant  in- 
sisted the  heir  should  have  been  a  party,  saying,  that 
the  action  shall  be  brought  against  the  heir  and  the  de- 
visee jointly.  Lord  Cowper's  words  are  :  "  It  is  the 
act  makes  this  assets  in  the  devisee's  hands ;  and  that, 
requiring  the  heir  to  be  made  a  defendant,  you  must 
follow  the  remedy  therein  prescribed  ;  and  this  bill,  in 
equity,  is  as  an  action  at  law  :"  which  shews  that  these 
proceedings  against  devisees  are  considered  in  this 
Court  as  strictly  founded  upon  the  statute,  which  must 
be  strictly  pursued  ;  and,  independent  of  this  law,  equity 
could  not  interpose.  Indeed,  the  reason  of  the  thing- 
speaks  it:  for  this  Court  has  only  a  concurrent  juris- 
diction with  courts  of  law  in  legal  assets  to  give  relief: 
but,  in  the  same  rule  of  property  ;  for  to  follow  another 
rule,  would  be  to  make  law.  It  is  a  maxim  of  law 
that  lands  are  not  liable  to  simple  contract  debts,  and 
copyholds  to  no  debts.  It  may,  perhaps,  be  hard  to 
account  for  all  these  rules  ;  they  are  founded  upon  rea- 
sons which  have  long  since  ceased  ;  yet  equity,  finding 
those  rules  established,  cannot  assist  against  them. 
Before  29  Car.  3.  c.  3.  an  heir,  taking  a  Hfe  estate  as 
occupant,  was  not  thereby  subject  to  his  ancestor's 
debts ;  nor  did  equity  ever  make  him  so ;  and  in  all 
cases,  where  the  law  says  that  lands  are  legal  assets, 
this  Cotirt  does  not  depart  ffom  the  rule  of  property 
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laid  down  at  law,  but  proceeds  in  a  more  extensive 
manner,  and  gives  a  more  effectual  remedy.  Suppose 
tiie  case  of  a  reversion  after  an  estate  for  life  or  in  tail, 
the  law  says  the  first  is  assets,  and  that  the  heir  cannot 
plead  riens  per  descent ;  or,  if  he  did,  that  judgement 
would  be  given  against  him  :  whereas,  in  this  Court, 
the  estate  might  be  decreed  to  be  sold,  which  is  only 
coming  at  the  thing  sooner.  But  the  other,  in  law,  is 
not  assets,  because  the  heir  may  do  what  he  will  with 
it :  he  may  sell  or  give  it  away ;  and  the  creditor's 
being  able  to  take  judgment,  quando  acciderint,  proves 
nothing  ;  for  he  may  take  such  judgment,  though  there 
be  nothing  descended  to  the  heir  at  all.  This  Court, 
then,  will  not  say,  such  an  interest  is  assets,  because 
that  would  be  to  make  law.  Cases  may  be  put,  where 
such  a  reversion  is  a  good  and  certain  estate,  as  where 
it  is  after  a  hmitation  to  the  first  and  other  sons  of  a 
woman  of  sixty  :  yet  it  will  not  be  assets.  In  order 
to  avoid  the  confusion  of  two  rules  of  property,  this 
Court  adopts  the  rule  of  law  :  so  it  does  with  respect  to 
the  civil  law  in  cases  of  legacies  ;  and,  indeed,  if  dif- 
ferent rules  were  allowed  in  different  courts,  it  would 
be  in  the  election  of  the  party,  what  measure  of  justice, 
what  sort  of  determination,  he  would  take.  The  pre- 
sent  will  is  made  by  one  who  is  neither  a  debtor  nor 
a  trustee,  for  his  estate  was  never  liable  ;  it  was  never 
assets  in  his  hands  ;  nay,  it  never  was  subject  to  pay 
debts  in  the  hands  of  the  obligor.  How,  then,  can  it 
be  a  fraud  to  dispose  of  what  was  never  liable,  even  in 
the  obligor's  hands  ?  There  is  no  doubt  but  the  heir 
might  have  encumbered  this  estate,  given  it  to  whom 
he  pleased,  barred  it  by  a  common  recovery.  Cui 
bono,  then,  is  this  Court  to  interpose  ?  Only  to  put  the 
parties  hereafter  to  the  expense  of  a  recovery  to  enable 
them  to  devise  it ;  and  so,  no  fair  or  upright  dealing 
will  the  statute  produce,  but  with  regard  to  the  fees  of 
C.  B. 

This  brings  it,  therefore,  to  the  construction  of  tlif 
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act;  and  that  must  be  uniform  in  law  and  equity.  It 
sets  out  with  a  maxim^  deduced  from  natural  justice, 
that  creditors  should  not  be  defrauded.  Are  there  any 
defrauded  here  ?  And,  granting*  that  this  statute  was 
made  to  supply  a  defect  in  13  EHz.  and  carry  the  pro- 
vision to  devisees  ,  admitting,  likewise,  the  rule  of  cori- 
strnction  of  acts  in  pari  materia  ;  yet  will  it  not  affect 
this  case,  for  it  is  not  within  13  Eliz.  If  he  had  been 
seised  of  this  reversion  in  fee,  and  made  a  grant  of  it/ 
the  grantee,  and  not  the  creditors,  would  have  had  the 
benefit  of  it  by  that  statute.  The  enacting  clause  in 
3  &  4  W.  and  M.,  which  has  been  mentioned  as  relat- 
ing to  conveyances  by  the  heir,  has  a  preamble,  inde- 
pendent of  that  to  the  former  part  of  the  statute  ;  and 
though  a  clause  may  in  some  cases  go  farther  than  the 
preamble,  yet  certainly  it  cannot,  when  it  refers  to  the 
preamble,  as  it  does  here  :  saying,  such  creditors,  that 
is,  such  as  are  mentioned  in  the  preamble,  to  whom  a 
man  has  bound  himself  and  devises,  not  where  a  third 
party  devises.  In  constructions,  verba  relata  in  esse 
videntur :  repeat  the  words  here,  and  the  clause  will 
not  reach  this  case.  There  is  a  remedy  given  by  the 
I  ,  act :  an  action  may  be  brought  against  the  heir  at  law 
of  the  obligor  and  such  devisee.  That  again  refers  to 
the  preamble.  How  can  the  devisee  be  charged,  but  in 
an  action  as  devisee  of  the  obligor  ?  He  may  plead 
riens  per  devise,  if  the  heir  could  plead  riens  per  descent 
from  tliC  devisor.  Hares  dlcitur  ab  kcereditate ;  it  is 
not  from  being  son:  for,  if  nothing  came  to  him  by 
descent,  he  is  not  heir.  Had  the  reversion  been  after 
a  life,  the  heir  must  plead  it  specially  ;  because  the  law 
says,  such  an  interest  is  quasi  assets  :  but,  in  the  pre- 
sent case,  he  may  plead  riens  per  descent  ;  because,  in 
law,  he  has  nothing.  Indeed,  if  the  reversion  had  de- 
scended^  he  might  have  been  liable.  But  the  reason  of 
that  is,  because,  in  pleading,  he  must  have  made  him- 
self heir  to  the  obligor  :  but  it  is  otherwise,  if  not  con- 
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son  and  a  daughter  by  one  venter,  and  a  son  by  a 
second,  and  dies  ;  the  eldest  son  enters  and  dies  before 
any  action  brought,  and  makes  possessio  fratris,  Sgc.  ; 
the  daughter  would  have  the  lands,  but  she  could  not 
be  charged,  not  being  very  heir ;  nor  could  the  second 
son,  as  not  having  assets  Here,  if  the  devisor  had 
issue,  and  the  estate  tail  had  continued,  yet  he  might 
have  devised  this  reversion,  and  it  would  have  been^ 
good  :  but  if,  after  a  long  course  of  descents,  the  estate 
ta]|  was  spent,  and  the  reversion  had  gone  through 
twenty  purchasers,  the  creditors  might,  after  five, 
hundred  years,  recal  this  reversion  to  pay  their  debtsy 
though  the  devises  were  good  during  all  that  time ; 
and  this  for  no  other  end  but  to  make  persons  suffer 
recoveries,  as  if  an  omission  of  a  legal  formality  created 
a  new  head  of  equity. 

It  has  been  objected  that  the  defendants  were  pre-« 
eluded  by  the  decree,  when  the  question  was  not  made 
in  the  case,  was  not  heard  by  the  Court,  nor  the  estate 
then  before  it.  But,  indeed,  all  that  is  begging  the 
question  :  for,  if  this  interest  was  part  of  the  father's 
estate,  then  it  was  to  be  sold  by  the  decree  :  but  not  if 
it  was  the  son's  estate,  for  that  the  Court  could  not  bind. 
The  father  had  lands,  which  were  sold  by  this  decree  : 
but,  when  it  was  made,  the  Court  could  not  order  a 
sale  of  the  reversion,  for  the  son  might  have  barred  it 
after  the  decree. 

Mr.  Attorney-General. — If  it  was  true  that  the  only 
business  of  this  Court  is  to  give  a  farther  remedy  than 
the  law  does,  but  strictly  tied  up  to  the  rules  of  law, 
many  rules  of  equity  must  be  laid  aside,  since  they 
cannot  be  accounted  for.  How  is  it  that  when  there 
are  two  obligors,  and  one  dies,  though  there  is  no  way 
at  law  to  subject  the  lands  of  him  who  died,  this  Court 
does  assist  ?  So  the  profits  of  an  estate,  descended  to 
the  heir,  cannot  be  reached  at  law  ;  yet  here  they  will. 
The  true  reason  is,  that  there  is  a  general  ground  in 
law  which  warrants  it,  that  the  estate  descended  is  the 
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Cfeditor's,  and  liable  to  pay  his  debts  :  and  in  all  casen, 
wherever  the  law  lays  down  a  general  principle,  or 
creates  a  general  lien,  this  Court  will  carry  it  on  where 
the  law  will  not.  Now,  suppose  the  obligor  himself 
had  devised  this  reversion,— would  it  not  then  have  been 
liable  to  his  debts  ?  Certainly  it  must,  and  would  fall 
within  the  obvious  sense  of  the  statute.  And  why  shall 
it  do  so  now  ?  since  the  law  does  not  regard  the  time 
when  it  is  to  be  appHed  in  payment.  It  is  true,  the 
law  says,  a  reversion  after  an  estate  tail  is  not  assets : 
but  that  is  only  in  the  sense  of  the  heir's  not  being 
charged  with  the  debt :  and  yet  at  law  it  is  assets  when- 
ever it  vests  and  comes  into  possession.  The  case  of 
possessio  fratris,  that  was  put,  is  mistaken  ;  for,  cer- 
tainly, the  sister  would  be  hable;  and  so  it  appears  from 
Thompson's  Entries,  420.,  and  1  Lutw.  504.,  because 
she  must  shew  how  she  became  heir,  and  that  she  is 
heir  to  him  who  is  heir  to  the  land.  A  judgment  differs 
from  a  bond  only  in  this  respect,  that  execution  may  be 
taken  upon  it  directly,  without  farther  action.  As  to 
the  time  of  five  hundred  years,  that  is  not  an  objection 
to  this  case,  but  to  the  nature  of  the  thing ;  for  it  would 
be  the  same  if  there  had  been  a  judgment.  It  would  go 
in  course  of  descent, — and  why  should  it  not  descend 
cum  onere? 

Note,  that  the  question  as  to  Blacket's  bond,  which 
was  paid  out  of  the  personal  estate,  was,  whether  he 
having  a  collateral  personal  security,  the  creditors  should 
also  stand  in  his  place  as  bond  creditors,  and  so  take 
part  of  the  real  estate  as  his  bond  would  have  done. 
But  that  was  not  now  argued,  having  been  spoken  to 
at  a  former  hearing ;  and  the  other  question  only  di- 
rected to  be  argued  again. 

Lord  Chancellor. — The  first  question  is  upon  3&4  W. 
and  M.  c.  14. ;  whether  this  reversion  in  fee,  now  come 
into  possession,  ought  to  be  considered  as  assets  for  the 
payment  of  bond  debts  ?  1  had  great  doubt  of  it  upon 
the  first  hearing,  the  question  being  new  and  never  yet 
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determined :  but,  having  deliberated  upon  it,  I  am  of 
opinion  that  the  reversion,  now  come  into  possession, 
is  become  assets  to  pay  the  debts.  I  agree  it  must  de- 
pend upon  the  construction  of  the  statute :  for,  before 
that,  there  was  no  method  either  at  law  or  in  equity  to 
make  lands  devised,  and  the  descent  broke,  Hable  to 
debts.  The  reason  whereof  was  that  the  ancestor,  by 
his  specialty,  bound  the  heir  and  nobody  else  ;  and  not 
even  the  heir  unless  he  was  named,  but  only  the  exe- 
cutors and  administrators  :  but,  where  the  heir  was 
named,  the  law  was  not  so  unreasonable  as  to  say,  he 
should  be  personally  bound  farther  than  the  extent  of 
what  came  to  him  by  descent ;  so  that,  if  nothing  de- 
scended, he  was  not  subject  at  all.  The  devisee,  on 
the  other  hand,  was  never  bound ;  the  heir  being  only 
so  by  naming  him,  and  the  devisee  being  no  represent- 
ative, which  was  very  unreasonable  :  for,  as  the  estate 
in  the  hands  of  the  ancestor  was  so  far  liable,  that  a 
judgment  would  have  bound  it  in  him,  and  if  he  had 
died,  leaving  it  to  descend,  the  heir  must  have  applied 
it,  it  was  very  hard  to  say  that  a  voluntary  act  of  the 
obligor  should  defeat  the  charge. 

Different  statutes  have  been  made  to  prevent  fraudu- 
lent conveyances:  the  ISEIiz.  is  one  of  them,  but  it 
does  not  meddle  with  wills.  The  law  presuming  a  con- 
sideration for  a  devise,  the  statute  3  &  4  W.  and  M . 
therefore  became  necessary,  not  only  to  give  a  remedy 
in  equity,  where  there  was  no  ground  for  one  before, 
(since,  otherwise,  it  would  be  saying  a  person  should 
be  chargeable  here  who  was  not  chargeable  at  law^) 
but  as  this  was  an  injustice  and  defect  in  the  law,  and 
to  remedy  it  was  this  law  made,  we  must  then  consider 
whether  this  case  be  within  the  intention  of  the  statute; 
and  next,  if  the  words  be  sufficient  to  attain  that  end. 
What  is  the  intent  ?  The  relief  of  creditors  against 
fraudulent  devises  ;  that  is,  to  give  the  creditors  a 
remedy  notwithstanding;  the  devise  :  not  that  the  law 
thought  these  devises  mala  in  se,  any  more  than  the 
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13  Eliz.   does  conveyances  as  actual  frauds  in  them-' 
selves^,  but  as  they  defeated  creditors,  and  not  other- 
wise.    This  was  the  general  view ;  and,  not  framing 
/  the  law,  it  was  immaterial  to  inquire  nicely,  whether 

the  devise  was  made  by  the  obligor  himself,  or  by  a 
consequential  debtor,  the  heir  ;  because  either  the  one 
or  the  other  prevented  the  creditor  from  having  his 
debt  out  of  that  which,  if  suffered  to  go  by  descent, 
would  have  been  liable  to  pay  his  debt ;  and  the  gene- 
ral intent  was,  to  put  them  all  upon  such  a  footing  as 
they  would  have  been  if  the  heir  had  taken  by  descent. 
Now,  if  there  are  words  in  the  statute,  the  construction 
must  be  in  that  manner.  We  must  not  add  words;  but 
put  such  construction  upon  those  in  the  act,  as  will  best 
answer  the  end  and  intent  of  it,  as  far  as  the  words 
will  bear.  So  has  13  Eliz.  been  extended,  as  in  Twyne's 
case,  3  Co.  82  a.,  by  the  most  liberal  construction  ;  and 
even  in  criminal  cases,  as  33  Hen.  8.  c.  23.,  for  trials 
of  murder,  where  criminals  fly  from  one  county  to  an- 
other, a  power  is  given  to  try  them  in  a  foreign  county 
by  commission.  The  enacting  part  says,  within  the 
kingdom  or  without,  which  certainly  was  not  meant  to 
foreign  parts,  but  probably  Wales  or  the  northern 
counties ;  and  yet,  by  force  of  these  words,  commis- 
sions have  issued  to  try  murders  committed  abroad,  as 
in  the  West  Indies,  Baltic,  &c.  (though  these  words 
were  thrown  in  for  another  purpose,)  to  suppress  the 
mischief.  In  the  present  case,  the  Court  ought  to 
make  the  most  liberal  construction  to  avoid  the  evil  in- 
tended to  be  remedied.  Now,  what  are  the  words  ? 
The  preamble  recites,  that  whereas  it  is  not  reasonable 
or  just  that,  by  the  practice  or  contrivance  of  any 
debtors,  their  creditors  should  be  defrauded  of  their 
just  debts ;  and  nevertheless  it  has  so  happened,  that 
where  several  persons  having  by  bond,  &c.  bound 
themselves  and  their  heirs,  &c.,  and  died  seised,  having 
devised,  &c.,  the  enacting  clause  says,  ''  Therefore  all 
wills  and  testaments,"  &c.     Now,  the  objection  is,  that 
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the  preamble  is  applied  to  a  particular  case,  and  the 
ivords  of  the  enacting  clause  tied  up  to  that.  If  the  « 
preamble  is  so,  the  Court  can  ^o  no  farther  ;  and  it  is 
insisted  likewise  that  the  only  case  in  the  preamble  is, 
where  persons  who  are  obligors  devise,  and  that  the 
clause  confirms  it,  making  the  devise  void  only  against 
such  creditors.  But  1  am  of  opinion  that  construction 
is  much  too  strict,  and  that  the  words  do  not  warrant 
it ;  there  being  two  parts,  and  no  reason  to  say  that  the 
preamble  is  tied  up  to  one  of  them.  The  first  case  is  a 
general  one,  that  "  it  is  not  reasonable  that,  by  con-  \' 

trivance  of  any  debtors,  their  creditors  should  be  de- 
frauded of  their  just  debts."  Then  follows  a  particular 
case,  where  one,  who  bound  himself  and  his  heirs,  de- 
vises. The  first  words  being  general,  the  putting  af- 
tenvards  of  a  particular  case  will  make  no  difference. 
Suppose  it  had  been  framed  with  only  the  first  clause 
of  the  preamble,  there  could  be  no  doubt  upon  it ;  and 
certainly  the  subsequent  words  do  not  so  restrain  the 
others  as  to  make  them  useless.  They  are  only  by 
way  of  instance,  not  to  make  the  act  less  comprehen- 
sive. This,  indeed,  would  take  in  all  sorts  of  debts, 
those  by  simple  contract  as  well  as  by  bond  :  but  then  a 
devise  could  not  be  said  to  be  in  fraud  of  a  simple  con- 
tract creditor;  because,  though  the  lands  had  descended, 
they  would  not  have  been  liable  to  his  debt.  Who  is 
debtor  ?  Certainly  the  oblig-or,  and  so  is  the  heir  at 
law ;  he  is  called  so  by  the  common  law  ;  so  are  all  the 
cases,  and  the  judgments  against  him  prove  it.  Plow- 
den,  440.  shews  that  the  action  is  brought  against  the 
heir,  as  bound  in  the  specialty  ;  and,  if  he  was  charged 
only  in  the  detinef,  it  was  error  before  the  statutes  of 
jeofails,  which  cure  it  after  verdict  ;  because  he  is 
debtor, 'and  it  lies  upon  him  to  discharge  himself.  In- 
deed, if  he  plead  fairly,  he  shall  be  discharged  accord- 
ing to  his  case  :  but,  if  he  suffers  judgment  to  go  against 
him  by  default,  he  will  be  personally  charged,  which 
shews  the  difference  between  an  heir  and  an  executor; 
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for  if  an  executor  lets  judgrneiit  go  against  him  by  de" 
faultj  yet  the  creditor  has  judgment  only  r/e  bonis  tes- 
tatoHs  ;  butj  against  the  heir,  it  is  a  general  judgment  ; 
so  that  it  is  plain  the  heir  is  a  debtor,  but  such  an  one 
as  may  discharge  himself  by  plea.  If  this  is  so,  and 
the  enacting  clause  makes  all  wills  void  only  as  against 
such  creditor,  that  is,  such  only  as  could  be  defrauded 
by  the  devise, — what  is  the  construction  of  the  statute 
upon  the  whole  }  That  the  fraud  against  creditors  of 
any  debtor  (and  the  heir  is  a  debtor  in  point  of  law, 
and  within  the  words  any  debtor,)  ought  not  to  be  al- 
lowed. So  I  think  that  the  act  must  be  construed  to 
prevent  the  mischief,  and  that  the  devise  of  an  heir  at 
law  is  within  the  statute  ;  and  whether  the  lands  be  in 
possession  or  reversion^  is  just  the  same  thing.  It  may 
be  said  that  the  case  of  the  obligor's  dying  and  suf- 
fering the  lands  to  descend,  and  the  heir's  devising 
them  and  dying,  is  provided  for  by  s.  5.  of  the  statute 
But  that  is  giving  the  creditor  only  the  remedy  of  fol- 
lowing the  heir's  personal  estate ;  for,  unless  the  de- 
vise be  fraudulent  within  this  statute,  the  lands  cannot 
be  liable  to  pay  his  debt,  but  only  the  personal  estate 
of  the  heir  ;  which  would  hold  in  the  case  of  a  reversion 
after  an  estate  for  life,  or  any  other  interest  devised  by 
the  heir;  and  the  same  question  would  have  been  made 
if  the  lands  had  been  in  possession.  It  is  said,  a  re- 
version expectant  upon  an  estate  tail  is  not  assets,  and 
the  heir  may  plead  riens  per  descent :  but  that  does 
not  prove  that  the  reversion  in  fee,  when  fallen  into 
possession,  shall  not  be  liable.  If  it  had  been  suffered 
to  descend,  though  through  ten  descents,  it  would  have 
been  liable,  and  the  heir  charged  in  the  debet  and 
detinet,  as  in  Kellow  v.  Rowden,  3  Mod.  253.  It  is 
said,  this  reversion  was  never  liable  to  the  debts  :  but 
I  think  it  is  enough  that  there  was  a  possibility  of  its 
being  liable  ;  there  was  a  liableness  in  it,  a  quality  in  it 
to  be  so,  to  be  subject  to  the  debt.  The  saying  a  re- 
version  in   fee  after  an    estate  tail  is  not  assets  is  a 
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gross   expression,  not  accurate,   and  arises   from  the 
method  of  pleading  allowed  to  the  heir,  that  he  may 
plead  riens  per  descent :  but  if  the  creditor  may  take 
the  reversion,  when  it  comes  into  possession,  it  shews 
a  liableness  in  the  thing  to  be  assets.     It  is  like  a  right 
descending- ;  or,  suppose  a   rent-seek  descended,    and 
the   heir  never    had  seisin,  he  might  plead  riens  per 
descent ;  and  if  the  creditor  took  judgment  against  the 
assets,  quando  acciderint,  he  might  extend  it  whenever 
the  heir  got  seisin.     So,  if  a  dry  seigniory  descended, 
the  heir  pleaded  the  same  plea,  and  the  creditor  took 
the  like  judgment,  because  it  was  a  thing  which  could 
not  be  valued  :  but  if  after,  a  tenancy  escheated,  the 
creditor  might  take  cut  a  scire  facias  on  his  judgment, 
and  reach  the  tenancy,  though  the  inheritance  never 
was  in  the  obligor,  by  reason  of  the  quality  in  the  land. 
2   Inst.  293.     This   shews  that  the  expression  of  not 
being  assets  is  a  gross  expression,  and  cited  only  in 
respect  that  it  is  of  no  present  value.     Then  it  is  said 
the  heir  might  have  disposed  of  it ;  so  he  might :  but, 
upon  Apharry  r.  Bodingham,  Cro.  Eliz.  350.,  I  doubt 
such  a  conveyance  would  have  been  void  by  the  sta- 
tute.    The   heir  at  law,    as  tenant  in  tail,   might  no 
doubt  have  barred  it  :  but  that  may  be  said  in  all  cases 
where  a  reversion  in   fee  after  an  estate  tail  descends, 
and  where  both  descend  from  the  same  ancestor,  and 
a  fine  only  has  been  levied.     The  entail,  being  barred 
by  that  means,  has  let  in  a  bond,  which  only  aifected 
the    reversion  in  fee.     Some  ambiguity   arises  in  this 
case,  from  the  two  interests  being  in  the  same  person  : 
but  if  the  estate  tail  was  in  a  stranger,  when  it  would 
not  be  in  the  heir's  power  to  bar  it,  but  the  stranger 
might,    the   law   would  call  the  reversion   not  assets  ; 
and  yet,  wherever  the  entail  be,  though  the  heir  has  no 
power  over  it,  if  he  devises  it,  and  the  entail  determines, 
will  it  not  be  liable  ?     I  think  clearly  it  would  ;  and,  in 
this  sense,  it  stands  free  from  the  objection  of  tiie  heir's 
being  able  to  bar  it.      Suppose  the   obligor  himself 
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had  devised  the  reversion,  all  the  reasons  of  its  bein*j 
of  no  value  and  not  liable,  and  not  assets  at  his  death 
in  the  hands  of  the  heir,  and  consequently  not  a  devise 
in  fraud  of  creditors,  would  hold  in  that  case  as  well  as 
in  this  ;  yet  it  is  admitted  that  would  have  been  within 
the  act.     The  case  put  of  possessiofratris,  where  the 
sister  has  the  land,  1  am  of  opinion  is  wrono-,  and  that 
the  lands  would  be  liable  in  her  hands  :  but  then  they 
must  shew  the  intermediate  descents,  according-  to  Lord 
Holt  in  Kellow  v.  Rowden,  Carth,   126.     The  action 
mu.st  be  brought  against  her  as  heir  to  her  brother,  who 
was  heir  to  her  father.     I  think  such  an  action  may  be 
brought ;  and,  to  the  best  of  my  memory,  there  is  a 
precedent  how  to  frame  it,  in  Cliffs  Entries,  against 
the  heir  at  law  of  the  first  obligor  in  the  second  degree, 
and  also  joining  the  devisee   of  the  first  heir  at  law. 
But  it  is  said  that  if  such  an  action  was  brought  against 
the   defendant   here,    he    might  plead   that   the    heir, 
whose  devisee  he  was,  took  riens  per  descent :  but  I  am 
of  opinion  that  would  not  be  a  good  plea  for  the  devisee 
in  such  case,  because  the  nature  of  the  thing  required 
the   heir   to    say   7'iens  per   descent    die  iinpetrationis 
brevis ;  and  the  devisee  could  not  say   that  with  re- 
gard to  the  writ  purchased    against  him.     Then  he 
must   say,   that   his  testator   had    nothing   by  descent 
which  he  had  devised  to  him,   and  the  issue  would  be 
against   him   upon    shewing   this    reversion  ;    for   the 
quality  of  being  subject  to  debts  would  be  an  estate  in 
him  to  pay  them.     For  these  reasons  I  am  of  opinion, 
it  is  agreeable  to  the  intent  of  the  Legislature,  and  of 
the  statute,  as  well  as  within  the  words  of  it,  that  this 
estate  should  be  liable  to  pay  these  debts. 

The  second  question  is,  whether  any  difference  must 
be  made  between  the  specialty  and  simple  contract 
creditors,  which  are  to  stand  in  their  place,  in  regard 
that  this  estate  was  not  liable  when  the  devise  was 
made  ?  But  I  think,  upon  the  reason  of  this  Court, 
in  cases  of  this  nature,  that  the  simple  contract  debts 
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must  stand  in  their  place,  and  that  to  all  intents  and 
purposes  as  if  the  specialties  were  not  satisfied.  That 
is  the  construction  of  all  decrees,  where  one  is  to  have 
the  like  remedy  as  the  other  would  if  not  paid. 

I  have  grounded  my  opinion  on  the  statute,  without 
entering  into  the  question  how  far  courts  of  equity 
would  go  to  relieve  creditors.  It  is  certain  equity  has 
extended  the  remedy  beyoud  what  the  law  does;  as 
where  it  decrees  the  profits,  which  there  is  no  ground 
for  in  the  case  of  fraudulent  devises  under  this  statute  : 
but  where  it  is  done,  it  is  as  being  a  fruit  fallen  from 
what  is  the  creditor's.  The  like  where  a  sale  is  de- 
creed. But  yet  I  know  no  case,  where  equity  decrees 
a  thing  itself  to  be  liable,  which  the  law  says  is  not 
liable,  or  is  not  analogous  to  what  the  law  directs ;  ex- 
cept only  in  the  case  of  an  advowson  in  fee,  as  decreed 
bv  Lord  King:,  in  Tonij-  r.  Robinson,  and  affirmed  in  ^^t-  2i- 
the  House  of  Lords  in  1730,  which  my  Lord  Coke  says 
is  not  assets,  as  it  cannot  be  extended,  the  law  giving 
no  remedy  but  by  extent,  quousque  dehitum  fuerit  leva- 
turn,  except  in  case  of  collateral  warranty,  because  tiiere  » 
the  value  of  the  whole  subject  is  in  question. 

As  to  Blacket's  bond,  I  think  there  is  no  difierence 
in  that ;  for  the  stock  was  only  a  collateral  security  ; 
and  it  is  declared  by  the  defeazance  that  it  shall  be  re- 
transferred,  and  so  no  foundation  to  turn  that  bond  on 
the  personal  estate  ;  and  this  upon  the  rule  of  mar- 
shalHng  assets ;  as,  if  there  be  a  mortgage  on  two  es- 
tates, and  a  second  only  on  one,  if  the  estates  will  sa- 
tisfy both,  they  shall  be  compelled  to  take,  so  as  that  all 
may  find  a  satisfaction ;  and  therefore  the  plaintiffs  must 
stand  in  his  place,  as  well  as  that  of  others.  And  so 
decreed  the  estate,  descended  from  Thomas  the  father, 
and  devised  by  Thomas  the  son,  to  be  liable  to  the 
plaintiff's  debts. 

32.  In  the  above  cases  the  bonds  were  entered  into  But  not  to  ti.e 
by  person  who   had  been  once  seised  in  fee,  in  pos-  anlntlrm.-"^ 
session  :  and  had  afterwards  created  the  limitations  of  «^»»^«  t«°»"t. 
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the  estate,  and  was  also  the  person  who  had  died  last 
seised  of  the  fee  ;  so  that  the  heir^  in  claiming-  the  re- 
version^  on  the  determination  of  the  particular  limita- 
tionS;,  was  obliged  to  derive  his  title  to  it  from  the  obli- 
gor: But  in  the  following  case  the  Court  of  C.  B.  went 
a  step  farther ;  and  held  that  a  reversion  after  an  estate 
tail  was  liable  to  the  bond  debts  of  an  intermediate 
tenant  for  life,  who  was  entitled  to  such  reversion. 
Smith «.  33,  Edward  Perrot  devised  to  his  brother  Charles 

2Biack.  1230.  Pcrrot  for  life,  remainder  to  his  nephew  Robert  Per- 
rot for  life,  and  to  his  first  and  other  sons  in  tail,  re- 
mainder to  Edward  John  Perrot  for  life,  remainder  to 
his  first  and  other  sons  in  tail,  remainder  to  two  other 
persons  in  the  same  manner,  remainder  to  the  testator's 
right  heirs  for  ever.  On  the  testator's  death  Charles 
entered,  and  died ;  Robert  died  without  issue  before 
the  testator.  Edward  John  entered;  and,  while  in  pos- 
session, executed  the  bond  in  question,  and  died  with- 
out issue.  The  next  remainderman  entered,  and  died 
without  issue  ;  and  all  the  remaindermen  being  dead 
without  issue,  the  lands  came  into  the  possession  of  the 
defendants,  who  were  heirs  at  law,  both  of  the  testator, 
and  of  Edward  John  Perrot  the  obligor;  and  Edward 
John  was  also  (while  in  possession  of  the  premises) 
heir  at  law  to  the  testator. 

In  an  action  of  debt,  brought  by  the  oblJgee  of  this 
bond,  the  question  was,  whether  these  lands  were  as- 
sets by  descent  in  the  hands  of  the  defendants. 

Serjeant  Adair,  for  the  defendants,  argued,  that  the 
estate  in  fee  did  not  descend  from  the  obligor  to  the 
defendants:  for,  though  he  acknowledged  the  remain- 
der in  fee  to  have  been  vested  in  Edward  John,  yet, 
being  after  many  intermediate  remainders,  and  three  of 
them  estates  tail,  it  was  too  distant  to  b,e  an  actual  seisin 
of  the  freehold  and  inheritance.  That  it  was  settled, 
that  where  there  is  tenant  in  tail  with  remainder  in 
fee  simple,  his  estate  was  not  assets,  being  too  remote 
a  contingency. 
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Lord  Chief  Justice  De  Grey  said,  he  had  no  doubt 
upon  the  case  :  the  only  difficulty  that  would  have  arisen 
in  these  circumstances  (and  that  no  very  considerable 
one,)  was,  supposing  all  the  successive  tenants  for  life, 
having  in  them  the  reversion  in  fee,  had  entered  into 
bonds,  which  of  them  should  have  the  priority.  At 
present  it  was  clear  that  the  heir  of  the  oblig-or  was 
debtor  to  the  obligee,  but  only  liable  to  pay  the  debt  in 
respect  of  the  assets  which  descended  to  him.  How 
far,  then,  was  the  reversion  in  fee,  which  has  taken 
place  assets  in  the  hands  of  the  heir  ?  The  true  dis- 
tinction was,  that  a  reversion  expectant  on  an  estate 
tail  is  not  immediate  assets ;  and,  therefore,  it  cannot 
be  extended  nor  can  the  heir  be  compelled  to  sell  it/ 
which  he  may  be  in  case  of  a  reversion  on  an  estate  for 
life.  But  such  reversion  on  an  estate  tail  is  assets  cum 
accident  ;  and  the  heir  shall  then  be  chargeable,  whic^ 
was  the  case  before  the  Court. 

Mr.  Justice  Gould  was  of  the  same  opinion ;  and 
said,  that  a  reversion  after  an  estate  tail  was  not  valu- 
able assets,  and,  therefore,  could  not  be  valued  by  a 
jury  according  to  the  statute  3  &  4  Wm.  and  Mary, 
c.  14.:  but  when  it  came  into  possession,  it  might  then 
be  valued,  and  should  charge  the  heir. 

Sir  William  Blackstone  was  of  the  same  opinion;  and 
observed  that  the  obligor  had  actual  seisin  of  this  re- 
version by  his  own  seisin  as  tenant  for  life.  He  might 
have  sold  it,  and  therefore  might  charge  or  incumber 
it ;  though,  strictly  speaking,  his  bond  was  no  charge 
upon  the  reversion,  but  only  upon  tiie  heir,  in  respect 
of  such  reversion  descending.  And  thi«  reversion  was 
properly,  the  instant  it  vested  in  the  heir,  assets  by  de- 
scent in  his  hands,  though  only  dormant  potential  as- 
sets, till  it  came  into  possession. 

34.  The  authority   of  this  case  has    been   denied  ; 
and  it  has  been  contended,  that  as  a  person  who  takes  Tit.  29.  c  4. 
a  reversion   by  descent  must  make  himself  heir  to  the 
donor,  and  take  it  as  such,  and  not  as  heir  to  any  of 
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the  intermediate  heirs,  because  they  never  had  such  a 
seisin  of  the  reversion  as  to  transmit  it  by  descent  from 
them  to  any  one  who  was  not  heir  to  the  first  donor  ; 
it  followed  that  such  reversion- would,  in  his  handsj  be 
real  assets  of  the  donor,  but  not  assets  of  any  of  the  in- 
termediate heirs.  In  the  case  of  Tweedale  v.  Coventry, 
where  the  question  was  argued  before  Lord  Thurlow, 
but  not  decided,  and  tlie  case  of  Smith  v.  Parker  was 
relied  on  as  the  only  authority,  his  Lordship  said — 
"  The  argument  there  is  not  worth  reading-.  I  do  not 
believe  it  was  reported  by  Mr.  Justice  Blackstone. 
There  the  contingent  uses  never  came  into  possession. 
It  was  therefore  not  a  reversion  after  an  estate  tail,  but 
after  an  estate  for  life  only."  And  in  giving- judgment 
he  said  it  was  unnecessary  for  him  to  decide  upon  the 
question  of  the  reversion  ;  if  that  had  been  necessary, 
tlie  case  in  the  Common  Pleas  did  not  so  satisfy  his 
mind  as  to  enable  him  to  decide  it,  without  referring  it 
to  a  court  of  common  law. 

35.  The  late  Mr.  Serjeant  Williams,  in  his  notes  to 
Saunders,  says  he  had  compared  the  case  of  Smith  t'. 
Parker  in  the  report,  with  the  paper-book,  which  was 
delivered  to  one  of  the  judges  who  then  sat  upon  the 
bench;  and  it  appeared  by  it,  and  also  by  a  short  note 
taken  by  him  on  the  paper-book,  that  the  case  was  cor- 
rectly stated  by  Mr.  Justice  Blackstone,  and  that  the 
Court  was  of  opinion  the  reversion  was  assets.  But 
the  Serjeant  observes  that  the  case  of  Smith  v.  Parker 
may  be  found  to  be  of  doubtful  authority.  And  that  in 
a  case  determined  by  Lord  Hardwicke,  he  laid  it  down 
that  a  reversion  was  not  assets  for  payment  of  the  bond 
debts  of  any  person,  but  the  ancestor  from  whom  th$, 
lands  immediately  descended  >''!h'' 

36.  In  a  modern  case  Lord  Alvanley  denied  the  au- 
thority of  the  case  of  Smith  v.  Parker,  and  said — "  It 
appears  to  me  that  it  cannot  be  supported,  without  im- 
peaching all  the  decisions  which  estabhsh  that  the  vest- 
Tit.  29.  c.  4.     ing  of  a  reversion  will  not  make  such  a  possessio  fratris 
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as  to  convey  the  estate  to  the  heir  of  the  person  in  whom 
it  vests." 

37.  A  reversion  expectant  on  an  estate  tail  is  liable  LUbietojudg- 
to  thejudgments,  statutes,  and  recognizances,  of  all  those  '°*'^^'  **^- 
who  were  at  any  time  entitled  to  it,  whenever  such  re- 
version comes  into  possession  ;  because  these  securities 

are  liens  which  attach  on  all  the  estates  of  the  debtor. 

38.  Doctor  Cary,  being  seised  in  fee,  made  a  settle-  cifiard  r. 
ment  to  the  use  of  himself  for  life,   remainder  to  Sir  Aby^s^i.*  ^"** 
George  Cary  for  life,  remainder  to  trustees  to  preserve  \}^^^'  ^p* 
contingent  remainders,  remainder  to  the  first  and  other 

sons  of  Sir  George  Cary  in  tail  male,  remainder  to  Wil- 
liam Cary  for  life,  with  like  remainder  to  his  first  and 
other  sons,  remainder  to  Nicholas  Cary  for  Hfe,  with 
like  remainders  to  his  first  and  other  sons,  remainder  to 
Doctor  Cary  in  fee. 

Upon  the  death  of  Dr.  Cary,  the  remainder  to  Sir 
George  Cary  came  into  possession  ;  and  the  reversion 
descended  to  Sir  George  Cary,  as  heir  at  law  to  l^r. 
Cary. 

Sir  George  Cary  acknowledged  a  judgment,  and  died 
without  issue ;  whereupon  the  estate  limited  to  William 
Cary  took  effect,  and  the  reversion  in  fee  descended  to 
iiim.  •  He  had  two  sons,  who  died;  by  Avhich  the  re- 
version came  into  possession :  and  the  question  was, 
whether  the  reversion,  when  it  came  into  possession, 
was  liable  to  the  judgment  acknowledged  by  Sir  George 
Cary.  * 

Lord  Hardwicke  was  of  opinion  that  the  reversion 
was  liable  to  the  judgment,  because  it  was  the  estate  of 
inheritance  of  Sir  George  Cary :  and  as  it  was  so,  sub- 
ject to  the  intermediate  estates  for  life,  it  was  in  him 
hable  to  be  granted,  or  charged,  or  incumbered,  as  he 
thought  fit ;  and  as  he  might  have  granted  or  charged 
the  reversion,  so  might  he  have  granted  a  lease  for  one 
thousand  years  out  of  it,  and  which  would  have  taken 
effect  out  of  the  reversion  in  fee.  And  if  it  had  come  to 
William  Cary,  he  could  not  have  claimed  such  rever- 
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sion  but  subsequent  to  that  lease  ;  and  as  be  might 
have  done  so,  in  like  manner  might  he  have  charged  it 
by  judgment  or  statute.  The  point  that  was  in  Kellow 
V.  Rowden  is  not  applicable  to  this  case ;  for^  in  that 
action^  the  second  son  was  charged  as  immediate  heir 
to  his  father  ;  but^  in  this  case,  the  reversion  would 
not  be  liable  to  the  bond  debts  of  Sir  George  Cary  as 
assets  by  descent,  because  that  cannot  be  where  there  is 
an  intermediate  estate,  but  must  be  where  the  heir  takes 
as  immediate  heir  to  the  ancestor,  who  entered  into  the 
bond.  But,  on  judgment,  you  charge  the  terre-tenant 
of  the  estate  that  was  in  the  person  who  acknowledged 
the  judgment ;  but  not  so  by  his  bond,  unless  the  lands 
came  as  assets  by  descent  to  the  very  heir  of  Sir  George 
Cary.  This,  said  his  Lordship,  will  not  be  liable  to  the 
inconveniences  1  first  apprehended  ;  for,  if  either  of  the 
persons  that  took  an  estate  tail  had  sullered  a  recovery, 
there  would  have  been  an  end  of  the  reversion  in  fee. 
Where  there  is  a  tenant  in  tail,  with  reversion  to  him 
in  fee,  and  this  reversion  descends  to  the  defendants, 
they  must  take  it,  liable  to  the  judgment,  or  statute,  or 
recognizance  of  any  of  their  ancestors,  in  whom  the 
estate  at  any  time  was  :  and,  therefore,  I  am  of  opinion 
that  this  reversion  is  liable  to  the  judgment. 

39.  A  reversion  expectant  on  an  estate  tail  is  also 
liable  to  the  leases  made  by  all  those  who  were  at  any 
time  entitled  to  it,  and  to  all  the  covenants  contained 
in  those  leases,  whenever  such  reversion  comes  into 
possession. 

40.  William  Martin,  being  tenant  in  tail  with  the 
immediate  reversion  in  fee  in  himself,  demised  the  pre- 
mises to  Elizabeth  Westcombe  for  ninety-nijie  years,  if 
two  persons  should  so  long  live,  to  commence  after  the 
determination  of  a  preceding  lease.  Williani  Martin 
died,  leaving  issue  Nicholas  Martin  his  eldest  son  and 
heir;  who,  being  the  issue  in  tail,  and  also  entitled  to 
the  immediate  reversion  in  fee^  levied  a  fine  to  tlie  use 
of  himself  and  his  heirs. 
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It  was  resolved  that,  as  the  reversion  in  fee  came  videTitss. 
into  possession  by  the  operation  of  the  fine,  the  lease 
became  a  charge  on  that  reversion ;  and  could  not  be 
avoided  either  by  Nicholas  Martin^  or  the  cog^izee  of 
the  fine. 

41.  Charles    Lord   Shelburne,  being  tenant  in  tail  sheibumer. 
male  of  the  lands  in  question,  with  remainder  to  his  eBro.Pari.Ca. 
brother  Henry  in  tail  male,  remainder  to  his  own  right  ^^^' 
heirs  ;  demised  them  for  three  lives,  with  covenants  for 
perpetual  renewal.     Charles  Lord  Shelburne  died  with- 
out issue,  by  which  means  his  brother  Henry  became 
entitled  to  an  estate  in  tail  male  in  the  premises,  with 
the  reversion    in   fee  in  himself     In  the  year   1697, 
Henry  Lord  Shelburne  levied  a  fine  of  those  lands ; 
and,    in    consideration  of  his  marriage,   settled    them 
on  himself  for  life,  with  remainder  to  his  first  and  other 
sons. 

The  lessees  having  claimed  a  renewal  on  the  death  of 
some  of  the  persons  for  whose  Hves  the  leases  were 
granted,  Henry  Lord  Shelburne  refused  to  renew,  al- 
leging, that  as  his  brother  Charles  was  only  tenant  in 
tail  of  the  lands  comprised  in  those  leases,  he  had  no 
power  to  make  them,  and  was  not  bound  by  the  cove- 
nants for  renewal. 

The  Court  of  Exchequer  in  Ireland  decreed  that 
Henry  Lord  Shelburne  should  renew  those  leases. 
From  this  decree  there  was  an  appeal  to  the  House  of 
Lords  ;  and,  on  behalf  of  the  appellants,  it  was  argued 
that  the  tenant  in  tail  at  law,  independent  of  the  statute 
32  Hen.  8.  had  no  right  to  make  a  lease  absolutely  to 
bind  the  issue  in  tail,  and  much  less  the  remainder-man; 
and  that,  even  by  that  statute,  a  tenant  in  tail  has  no 
power  to  grant  leases  to  bind  those  in  remainder  ;  and 
therefore  the  leases  in  question  were  absolutely  void  as 
against  the  appellant,  who  did  not  claim  under  Lord 
Charles,  or  as  issue  in  tail,  but  as  remainder-man.  That 
the  estate  tail,  out  of  which  the  leases  first  arose,  being 
spent,  and  the  appellant  not  claiming  under  it  but  by  a 
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distinct  limitation  to  himself  in  tail  male,  his  fine  could 
not  let  in  Lord  Charles's  leases  upon  that  estate,  which 
came  in  lipu  of  the  Earl's  estate  tail ;  nor  could  it,  by 
consolidating  the  two  estates,  let  them  in  upon  the  re- 
version, both  because  the  Earl  acquired  a  new  estate, 
and  because  the  uses  of  the  fine  were  never  declared  to 
him  in  fee,  but  directly  to  the  uses  of  the  settlement,  by 
which,  in  consideration  of  his  own  marriage,  the  Earl 
had  an  estate  for  life  only,  with  remainder  to  his  first 
and  other  sons :  and  these  estates  arose  and  were 
granted  out  of  the  estate  tail,  which  the  Earl  had  before 
the  fine,  and  not  out  of  a  reversion. 

On  the  other  side  it  was  contended  that  by  the  fine 
which  Earl  Henry  levied  in  1697,  the  estate  tail  limited 
in  remainder  to  him  was  barred  and  extinguished  in  the 
same  manner  to  all  intents  and  purposes  as  if  he  was 
dead  without  issue  ;  and  the  reversion  in  fee  which  de- 
scended to  him  as  heir  of  Lord  Charles  immediately 
took  effect  in  possession  :  and  as  the  new  uses  of  the 
marriage  settlement  of  1697  arose  out  of  that  reversion 
in  fee,  they  were  therefore  subject  to  all  antecedent 
incumbrances  and  engagements  which  could  affect  that 
reversion.  That  as  this  reversion  in  fee,  after  it  had 
taken  effect  in  possession  by  means  of  a  fine,  was  spe- 
cifically bound  by  the  covenants  for  perpetual  renewal  ; 
and  as  such  covenants  are  considered  as  real  agree- 
ments, and  go  with  the  land,  so  they  are,  in  their  nature 
proper  for  a  specific  performance,  and  would,  in  equity, 
affect  the  legal  interest  of  all  those  who  take  the  estate 
with  notice  of  them.  That  ail  those  claiming  under  the 
settlement  of  1697  had  notice  of  these  leases  and  cove- 
nants and  were  as  much  bound  by  an  equitable  lien 
upon  the  lands,  as  Earl  Henry  himself,  especially  in 
favour  of  lessees  who  had  made  very  great  improve- 
ments, and  were,  therefore,  to  be  considered  as  pur- 
chasers of  the  right  of  renewal.  After  hearing  counsel 
on  this  appeal,  the  following  question  was  put  to  the 
Judges,  viz.  ''  Whether,  by  the  fine  levied  by  the  ap- 
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pellant  the  Earl  of  Shelbume^  in  Easter  term,  1697, 
the  reversion  in  fee  of  the  estate  in  question  was  let  in, 
subject  to  the  leases  in  question,  made  by  Charles  Lord 
Shelburne,  and  the  covenants  therein  contained  for  a 
perpetual  renewal  ?"  And  the  Lord  Chief  Justice  of 
the  King's  Bench  having  delivered  the  unanimous  opi- 
nion of  the  Judges  to  this  effect,  viz.  "  That  the  leases 
for  lifes  now  in  being  were  good  and  effectual,  as  being 
ser\'ed  out  of  the  reversion  in  fee,  which  Lord  Charles 
had  when  he  made  them,  and  which  was  now  in  Lord 
Henry;  and  that  the  covenants  for  renewal  were  bind- 
ing on  Lord  Henry,  as  a  lien  on  the  same  reversion, 
which  he  had  let  in  by  barring,  discharging,  and  extin- 
guishing his  estate  tail."  It  was,  therefore,  ordered 
and  adjudged,  that  the  appeal  should  be  dismissed,  and 
the  decree  therein  complained  of  affirmed. 

42.  All  particular  estates  are  subject  to  mero:e  in  the  aji  particular 

u  xi  1  .  1     ,    estates  merge 

reversion,  whenever  the  same  person  becomes  entitled  in  the  rever- 

to  both,  except  estates  tail.     And  when  the  protection 

of  the  statute  De  Donis  Conditionalibus  is  taken  away  Tit.  35.  c  12. 

from  estates  tail,  then  they  merge  in  the  reversion,  and 

become  liable  to  the  charges  and  leases  of  all  those  who 

were  at  any  time  entitled  to  such  reversion. 
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Section  I. 

With  respect  to  the  number  and  connexion  of  the 
owners  of  real  estates  lands  and  tenements  may  be  held 
in  four  different  ways ;  namely,  in  severalty,  joint- 
tenancy,  coparcenary,  and  common. 
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Where  a  person  holds  lands  in  his  own  right  only, 
without  having-  any  other  joined  or  connected  with  him 
in  point  of  interest,  during  the  estate  therein,  he  is  said 
to  hold  in  severalty. 

2.  But  where  lands  are  granted  to  two  or  more  per-  injoiatte- 
sons,  to  hold  to  them  and  their  heirs^  or  for  term  of  their  ut,  §  277. 
Hves,  or  for  term  of  another's  life,  without  any  restric- 
tive, exclusive,  or  explanatory  words  ;  all  the  persons 
named  in  such  instrument,  to  whom  the  lands  are  so 
given,  take  a  joint  estate,  and  are  called  Joint  tenants. 

For  the  law  will  interpret  a  grant  of  this  kind  so  as  to 
make  all  its  parts  take  effect,  which  can  only  be  done  by 
creating  an  equal  interest  in  all  the  persons  who  take 
under  it. 

3.  An  estate  in  joint  tenancy  can  only  arise  by  pur- 
chase or  grant,  that  is,  by  the  act  of  the  parties,  and 
never  by  the  mere  act  of  law.  As  to  the  words  by  which 
this  estate  may  be  created,  the  cases  on  that  point  will 
be  stated  in  Title  XXXII.  Deed,  and  Title  XXXVIII. 
Devise. 

4.  An   estate   in   joint-tenancy  may  be  had   in   re-  iinst.  i83b. 
mainder.     Thus  if  a  gift  be  made  to  two  men,  and  the 

heirs  of  their  two  bodies,  remainder  to  them  two  and 
their  heirs  ;  they  are  joint-tenants  of  the  remainder 
in  fee. 

5.  Where  lands  are  conveyed  to  two  persons,  and  Lit.  §  285. 
the  heirs  of  one  of  them,  they  are   joint-tenants  for 

life,  and  the  fee  simple  is  in  one  of  them.  If  the 
person  who  has  the  fee  dies,  the  other  shall  hold  the 
entirety,  by  survivorship,  during  his  hfe.  In  the  same 
manner  where  lands  are  given  to  two  persons,  and  the 
heirs  of  the  body  of  one  of  them,  they  are  joint-tenants 
for  life,  and  the  estate  tail  is  in  one  of  them. 

6.  Lord  Coke  gays,  when  land  is  given  to  two,  and  iinst.  i84.b. 
to  the  heirs  of  one  of  them,  he  in  remainder  cannot 

grant  away  his  fee  simple. 

Mr.  Hargrave  observes  that  there  is  a  seeming  dif- 
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ficulty  in  this  passage,  but  conceives  Lord  Coke'y  mean- 
ing; to  be,  that  though  for  some  purposes  the  estate  for 
life  of  the  joint  tenant  having  the  fee  is  distinct  from, 
and  unmerged  in,  his  greater  estate  ;  yet  for  granting, 
it  is  not  so  :  but  both  estates  are  in  that  respect  con- 
solidated, notwithstanding  the  estate  of  the  other  joint 
tenant.  Therefore,  that  the  fee  cannot,  in  strictness 
of  law,  be  gmnted  as  a  remainder,  eo  nomine  ;  and  as 
an  interest  distinct  from  the  estate  for  life. 

7.  Two  persons  may  have  an  estate  in  joint  tenancy 
for  their  lives,  and  yet  have  several  inheritances.   Thus 

5  283.  Littleton  says,  ''  If  lands  be  given  to  two  men,  and  to 

the  heirs  of  their  bodies  begotten,  the  donees  have  a 
joint  estate  for  term  of  their  lives,  and  yet  they  have 
several  inheritances.  For  if  one  of  the  donees  hath 
issue  and  die^  the  other  which  surviveth  shall  have  the 
whole  term  for  his  life :  and  if  he  which  surviveth  also 
have  issue  and  die,  then  the  issue  of  one  shall  have  one 
moiety,  and  the  issue  of  the  other  the  other  moiety; 
and  they  shall  hold  the  land  between  them  in  common ; 
and  are  not  joint  tenants,  but  tenants  in  common.  And 
the  cause  why  such  donees  have  a  joint  estate  for  term 
of  their  lives  is,  for  that  at  the  beginning  the  lands 
were  given  to  them  two;  which  words,  without  more 

,  saying,  make  a  joint  estate  to  them  for  term  of  their 

lives.  And  the  reason  why  they  shall  have  several  in- 
heritances is  this,  inasmuch  as  they  cannot  by  any  pos- 
sibility have  an  heir  between  them,  as  a  man  and  a 
wornan  may,  the  law  will  that  their  estate  and  inherit- 
ance be  such  as  is  reasonable,  according  to  the  form 
and  efl'ect  of  the  words  of  the  gift :  and  this  is,  to  the 
heirs  which  the  one  shall  beget  of  his  body  by  any  of 
his  wives  ;  and  to  the  heirs  which  the  other  shall  beget 
of  his  body  by  any  of  his  wives  ;  so  as  it  behoveth  by 
necessity  of  reason  that  they  have  several  inheritances." 

§284.  8.  Littleton  says,  it  is  the  same  where  lands  are 

2  vcro.  54^.  *    given  to  two  females,  and  the  heirs  of  their  two  bodies. 
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Arid  Lonl  Cowper  has  observed  that  where  there  was  a 
devise  to  the  testator's  two  daug^hters^  and  the  heirs  of 
their  two  bodies,  it  wasajohit  estate  for  life,  with  se- 
¥erai  inheritances.  But  the  testator  never  meant  that 
the  surviving  daughter  should  turn  out  the  issue  of  her 
deceased  sister.  That  was  the  point  upon  the  ap|>eal 
in  Wilkinson  v.  Siiearman,  where  the  Lords  inclined  to  ffl"^'*  c*ses, 
the  appellant-;  yet  the  judges  all  agreeing  that  the  law  2P.  Wms.aso. 
was  go  settled,  the  I^rds  would  not  altef  it.  His  Lord- 
sWp  also  said  that  a  devise  to  the  testator's  two  daugh- 
lers  and  their  issue,  and  in  default  of  such  issue  to 
J.  S.,  gave  them  a  joint  estate  for  life,  and  several  in- 
heritances. 

9.  If  a  person  gives  lands  to  two  men  and  one  woman,  ^  '"^t.  i84  a. 
and  the  heirs  of  their  three  bodies  begotten;  in  this 

case  thev  have  several  inheritances.  For  thouirh  it 
might  be  said  that  the  woman  may  by  possibility  marry 
both  the  men,  one  after  another;  yet,  fii-st,  she  cannot 
marry  them  both  in  prcesenii ;  and  the  law^  will  never 
intend  a  possibility  upon  a  possibility ;  as  first  to  marry 
^i«  one,  and  then  to  marry  the  other*  So  it  is  if  a 
gift  be  made  to  one  man  and  two  women,  mutatis 
miUandis. 

10.  In  the  same  manner  if  a  gift  in  tail  be  made  to  a  /d. 
man  and  to  his  mother,  or  to  a  man  and  to  his  sister,  or 
his  aunt,  the  parties  take  several  inheritances ;  because 

they  cannot  marry.  Lord  Coke  says,  that  in  all  these  w.  i82b. 
cases  there  is  no  division  between  the  estates  for  life, 
and  the  several  inheritances  :  for  they  cannot  convey 
away  the  inheritance  after  their  decease,  because  it  is 
divided  only  in  supposition  and  consideration  of  law ; 
and  to  some  purposes  tlie  inheritance  is  said  to  be 
executed. 

•  11.  The  nature  of  a  joint  tenancy  requires  the  fol-  ciremnsiATiert  - 
lowing  circumstances  :— 1.  Unity  of  interest.    2.  Unity  eSr"""*" 
of  title.     3.  Unity  of  time.     4.  Unity  of  possession  ;  or, 
in  other  words,  joint  tenants  have  one  and   the  same 
interest,   accruing  by  one  and  the  same  conveyance, 
VOL.  II.  3f 
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coniraencing  at  the  same  time,  and  held  by  one  and^th^ 
same  undivided  possession.  »/,",7 

i^IteSst.^  ^^'  With  respect  to  unity  of  interest,  one  joint-tenant 

eannot  be  entitled  to  one  period  of  duration,  or  quantity 
of  interest,  and  the  other  to  a  different  one.  One  can- 
not be  tenant  for  life,  and  the  other  for  years  ;  one  can- 
not be  tenant  in  fee,  and  the  other  tenant  in  tail.  It 
has  however  been  stated  that  where  an  estate  is  limited 
to  two  persons,  and  to  the  heirs  of  one  of  them,  they  are 

Ante,  §  5.        joint-teuants  for  life. 

13.  If  a  man  demises  lands  to  two  persons,  to  hold  to 
the  one  for  life,  and  to  the  other  for  years,  they  are  not 
joint  tenants.  For  an  estate  of  freehold  cannot  stand  in 
jointure  with  a  term  of  years,  and  a  reversion  upon  a 
freehold  cannot  stand  in  jointure  with  a  freehold  and 
inheritance  in  possession. 

xa,  14.  It  is  however  said  by  Lord  Coke  that  a  right 

of  action  and  a  right  of  entry  may  stand  in  jointure. 
^  Ppr  at  common  law  the  alienation  of  the  husband^Wflj^ 
ft  discontinuance  to  the  wife  of  one  moiety,  ^v^^^^ 
disseisin  of.  the  other ;  so  as  after  the  death  of  the 
husband,  the  wife  had  a  right  of  action  to  one  moiety, 
and  the  other  joint  tenant  a  right  of  entry  into  the 
other:  but  they  were  joint  tenants  of  the  right,  because 
they  might  join  in  a  writ  of  right. 

Id.  15.  Secondly,  that  a  right  of  action,  or  a  bare  right 

of  entry,  cannot  stand  in  jointure  with  a  freehold  or 
inheritance  in  possession  :  therefore,  if  the  husband 
made  a  feoifment  of  the  moiety,  this  was  a  discqa^ 
tinuance  of  that  moiety ;  and  the  other  joint  tenant 
remained  in  possession  of  the  freehold  and  inheritance 
of  the  other  moiety ;  which,  Ibr  the  time,  was  a  severr 
ance  of  the  jointure. 

Unity  of  title.       ^^'  As  to  Unity  of  title,   the  estate  of  joint  tenants 
must  be  created  by  the  same  act  or  instrument,  whether 
legal  or  illegal ;   as  by  one  and  the    same  feoffment^ 
g^ut^,  fipq,  or  other  conveyance  or  assurance,  or  by  p.^i^. 
and  the  same  disseisin  ;  for  a  joint  tenancy  cannot  sii'jiJi^e 
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by  descent  or  act  of  law,  as  has  been  already  observed, 
but  only  by  purchase  or  acquisition  of  the  party. 

17.  With  respect  to  unity  of  time,  the  estate  must  Unityof time, 
become'vested  in  all  the  joint  tenants  at  one  and  the 

same  instant,    as  well  as  by  one  and  the  same  title. 

Thus   if  lands  be  demised   for   life,    remainder  to  the  ^  *°''-  ^^^  "* 

right  heirs  of  J.  S.  and  J.  N.,  J.  S.  hath  issue  and  dies, 

and  afterwards  J.N.  hath  issue  and  dies  ;  the  issues  are 

not  joint  tenants  ;  because  the  one  moiety  vested  at  one 

time,  and  the  other  moiety  at  another  time.       -"v  vii'  -j 

18.  Lord  Coke,  however,  says,  that  in  sorli^  Sfees  ^^^  ^^^  ^^ 
there   may  be  joint  tenants,  and  yet  the  estate  may 

Vest  in  them  at  several  times.     Thus,  if  a  man  makes  a 

feoffment,  to  the  use  of  himself,  and  of  such  wife  as  he 

shall  afterwards  marry,  for  term  of  their  lives  ;  and  after  ru.  ig.c.o. 

he  takes  a  wife ;  they  are  joint  tenants  ;  and  yet  they 

come  to  their  estates  at  several  times.  -^^'^^"  "  ;**    '^ 

•'■^'fP:A  man  made  a  feoffment  in  fefe,  to  the  use  of  BUndfordr. 

himself  for  life;   then  to  the  use  of  every  one  of  his  36^15^101. 

issue  female,  and  to  the  heirs  of  their  bodies ;  then  to 

the  issue  of  one  daughter   at  one  time,   of  a  second 

daughter  at  another  time,  and  of  a  third  daughter  fit 

another   time ;    so  that   this  was    to  vest  severally  in 

them,  and  aftei'\^ards  to  all.     Lord  Coke  said  it  was 

adjudged  that  they  were  joint  tenants;  and  yet  they 

came  iri  at  several  times;  but  the  reason  of  this  was^ 

because  the  root  was  joint.  /^' 

20.'  A  person  devised  lands  to  his  two  sons,  and  Ih^  Ayiorr.  cbop, 

■}•'■'.  .  .  Cro  Jac  ''oy 

heirs  of  their  bodies;  and  that  his    executors   should 

ni^e'' thettr ;  until  they  came  to  their  several  ages  of 

twenty-one  years.     The  question  was,  whether  one  of 

them    might   enter;    for  it  was   objected  that  it  was 

a  joint  estate  to  them,  which   could  not   be,   if  thev 

should  have  several  commencements.     But  four  of  the 

Judged  were  of  opinion  that  when  either  of  them  came 

to  the  age  of  twenty-one,  he  should  then  have  his  part 

and  possession  ;  and  yet  the  jioint  tenancy  should  take 
place      '•'■""*   /;»r'fi"*»^)  IrJ*;;    ;;  ii^i  ,  ru^b^r'})  "-u'k.^  0'''       . 


^S6 

Sussex  V. 
Tetnplc, 
1  Ld.  Rayin. 

31  a. 
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21.  A  person  levied  a  fine  to  the  Use  of  himself  for 
life,  remainder  to  his  wife  for  life>  remainder  to  Si* 
Peter  Temple  and  Anne  his  wife  for  their  lives  and 
the  life  of  the  survivor  of  them,  remainder  to  their  first 
and  other  sons  in  tail,  remainder  to  the  issues  femafe  of 
their  bodies  and  the  heirs  of  their  bodies  begotten. 
Sir  Peter  Temple  had  issue  by  Anne  two  daughtei:sj 
Anne  and  Martha.  Martha  died  without  issue  ;  after* 
Wards  Anne  died.  It  \^a^  argued  that  the  two  sisters 
were  tenants  in  common.  But,  per  Hokj  the  estate 
was  limited  by  way  of  use  to  the  issues  fenmle,  and 
issues  female  comprehended  all  issues  female.  Then 
the  case  was,  tenant  for  life,  remainder  to  ^11  his  issue* 
female,  &c.  If  the  tenant  for  life  has  but  one  daughter, 
ishe  shall  have  the  whole  estate  tail ;  if  he  has  more 
daughters,  they  shall  be  joint  tenants  for  life,  with 
Several  inheritances.  The  case  in  Coke  Lit.  188  a.  of 
a  feoffment  to  the  use  of  himself  for  life,  and  of  isuch 
wife  as  he  should  afterwards  marry,  and  then  he  mar- 
ries ;  he  and  his  wife  are  joint  tenants  ;  would  rule  the 
case  in  question ;  for  it  was  a  joint  clainl  by  the  same 
conveyance  which  made  joint  tenants,  and  not  the  time 
of  vesting.  h:u'.  oiiagf  i\iui\ 

22.  Lands  were  devised  to  a  woman  ftnd  lH^i*'  cliild'^ 
ren,  on  her  body  begotten,  or  to  be  begotten,  by  W.  A. 
and  their  heirs  for  ever.  It  was  determined  that  the 
devisee  and  all  her  children  took  as  joint  tenant's  j^and 
ft' was  no  objection  that  by  this  means  the  several  es- 
tates might  commence  at  different  times.  » 

23.  Although  some  of  the  persons  to  whom  an  estate 
is  limited  be  in  by  the  common  law,  ahd  others  by  the 
statute  of  Uses,  yet  they  will  take  in  joint  tenancy..!-. lov 

24.  A  fine  was  levied  to  A.  and  B.,  to  the  use  of  th* 
said  A.  and  B.,  and  also  to  C.  Adjudged,  that  they 
were  all  joint  tenants;  though  A.  and  B.  were  in  by 
the  fine,  and  C.  by  the  statute  of  Uses. 

25.  In  a  modern  case,  which  will  be  stated  here- 
after. Lord  Thurlow  held,  that  whether  a,  .gfttUc^iient 
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vv^s  to  be  considorod  as  a  conveyance  of  a  legal  estate^ 
or  a  deed  to  uses,  would  make  no  diflferenpe ;  and  that 
the  vesting  at  different  times  would  not  prevent  its 
being  a  joint  tenancy. 

^6.  With  respect  to  unity  of  possession,  joint  tenants  Unity  of 
are  paid  to  be  seised  per  my  ei  per  tout ;  that  is,  each  of  p°^^^*°°' 
them  has  the  entire  possession,  as  well  of  every  part,  as 
of  the  whole.     They  have  not,  one  of  them  a  seisin  of 
one  halfj  and  the  other  of  the  remaining  half:  neither 
fian  one  he  exclusively  seised  of  one  acre,  and  his  com<- 
panion  of  another :   but  each  has  an  undivided  moiety 
of  the  whole,  not  the  whole  of  an  undivided  moiety. 
From  which  it  follows  that  the  possession  and  seisin  of 
one   joint  tenant  is  the  possession  and  sieisin  of  the 
other. 

27.  The  union  and  entirety  of  interpst  which  exists  Joint  tenancies 

.  '  .  .       .  ^To  to  the  sur- 

betweqi]  joint  tenants  hejs  given  rise  to  the  principal  vivor. 
incident  to  this  estate,  whiph  is  the  right  of  survivorship. 
Thus  Littleton  s^ys  :— "'  if  tjifee  joint  tenants  be  in  fee  ^  ^^• 
simple,  and  the  one  hath  issue  and  dieth,  yet  they  which 
survive  shall  have  the  whole  tenements,  and  the  issue 
shall  have  nothing.  And  if  the  second  joint  tenant 
hath  issue,  and  die,  yet  the  thjrd  which  .surviveth  sljall 
have  the  whole  tenements,  tp  him  ai^cj  his  heirs  lor 
€ver," 

%S,  The  right  of  survivorship  takes  place  in  estates 
for  years,  as  wpH  fts  in  freehold  estates.  Thus  Little- 
ton says,— '^^  If  a  lease  of  lands  or  tenements  be  made  §  28i. 
to  many  for  term  of  years,  he  which  surviveth  of  the 
lessees  shall  have  the  tenements  on!}',  during  the  term, 
by  force  of  the  same  lease."  And  this  benefit  of  surv^ 
vorship  takes  place  on  a  lease  for  yearns  to  two,  though  i  lost,  46b. 
one  of  the  lessees  dies  before  entry. 

29.  The  trust  of  a  term  in  joint  tenancy  shall  go  to 
the  survivor,  in  equity  as  well  as  at  law. 

30.  A  lease  was  made  for  ninety-fiine  years,  in  trust  Aston  ». 
for  Eleanor  and  Mary  Smith.     Eleanor  died  ;  her  exe- 2  Vem.  556. 
cutor  obtained   an   assignment  of  the  lease  from  the      '    ™*'^** 


'O' 
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^trUSftefe;  the  administrator  of  the  other  sister  ^brought 
%'  bill  to  have  the  whole  term  by  survivorship.  '' 

^^  Lord  Cowper  said^  a  trust  of  a  term  must  go  fis  !the 
term  at  law  would  have  gone ;  and  as  survivorshfp 
would  have  taken  place  at  law,  it  must  do  so  in  equity. 
Decreed,  the  defendant  to  account  for  the  profits  from 
the  death  of  Eleanor,  and  to  assign  the  termi4;o  %he 
plaintiffs,  or  as  they  should  appoint.  '-'^  ^-  ''"" 

wir"m  ^^'  ^^^^  joint  purchasers  of  a  lease  for  years  assigned 

Bunb.  342.  it  to  A  third  pierson,  who  was  a  friend  of  one  of  the 
joint  tenants,  with  the  consent  of  the  other:  but  it  was 
without  consideration,  and  no  declaration  of  trust  was 
given ;  which  the  defendant  confessed  in  his  answer. 
The  question  was,  whether  this  trust  should  result  fOr 
the  benefit  of  the  survivor,  or  whether  the  creditors  of 
^the  joint  tenant  who  died  should  come  in  for  an  equal 
inoiety  in  equity.  The  two  joint  tenants  Iiad  continued 
'to  receive  the  profits  jointly,  after  the  assignment. 
^^^'  The  Court  was  of  opinion  that  thoug*h  the  ri^ht 
%f  survivorship  was  looked  upon  as  odious  in  equity* ; 
'^''^^  ^^  ^h^^  ^^^^  ^^®  trust  should  survive,  for  the  benefit 
<bf  the  surviving  cestui  que  trust  only.  ^i^ybHnoJ  at 

1  Inst.  181b.    ''   Sg,  There  are,  however,  some  cases,  in  which  there 
*may  be  a  joint  tenancy,  without  an   equal  right  of 
Survivorship.     Thus,  if  lands  are  let  to  A.  and  B.  during 
the  life  of  A.,  if  B,  dies,  x\.  shall  have  all  by  survivor- 
'*^hi|)i;  but  if  A.  dies,  B.  shall  have  nothing. 
Not  favoured        S3.  As  the  right  of  survivorship  is  often    attended 
inequiy.       ,  i^j^ji  hardship  and  injustice,  the  courts  of  equity  have 
-taken  a  latitude  in  construing  against  joint  tenancies_, 
on  the  ground  of  intent.  <iidoimi  ;  •( 

Petty t.  sty-         34.  Thus  whcrc  two  persons  advanced'^%*'*i<*W^>lpf 
Eq.29i.  money   by   way  of  mortgage,   took  the  ti1(^rt^a'g'€?'to 

themselves  jointly,  and  then  one  of  them  died.  De- 
creed, that  when  the  money  came  to  be  paid,  the  siir- 
vivor  should  not  have  the  whole,  but  that  the  repre- 
sentative of  the  person  whd''d?cd  should  have  a  pro- 
portion.'     •  ■     "    -""'^    ■^ni.ocr..,  ■  ,...,-i 
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!-35.  It  is  laid  down  by  Sir  Joseph  Jekyll,  that  if /*«♦• 
two  or  more  purchase  lauds,  advance  the  money  in 
equal  proportions,  and  take  a  conveyance  to  them  and 
their  heirs,  it  is  a  joint  tenancy;  that  is,  a  purchase 
by  them  jointly  of  the  chance  of  survivorship.  But 
when  the  proportions  of  the  money  are  not  equal,  and 
this  appears  in  the  deed  itself,  it  makes  them  in  the  na- 
ture of  partners:  and  however  the  legal  estate  may 
survive,  y-et  the  gurvivor  shall  be  considered  but  as  a 
trustee  for  the  other,    in  proportion   to  the  sums  ad-  Adding  r. 

^      \  ,  Kmpe,  19  Yes. 

vanced  by  each  of  them.     So  it  two  or  more  make  a  44i. 
joint  purchase;     afterwards   one   of  them  lays  out   a 
-considerable   sum  of  money  in   repairs  and   improve- 
ments, and  dies  ;  this  shall  be  a  lien  on  the  land,  and 
a  trust  for  the  represcatative  of  him  who  advanced  it. 

36.  The  defendant  Craddock's  father,  the    plaintiff  Lakev.Crdd- 

.  dock,  3  P. 

Lake,  and  three  others,  five  in  all,  having-  entered  into  Wms.  158, 
an  undertaking  to  drain  the  overflowed  lands  of  West 
Tborcck  ;  the  trustees  for  the  sale,  by  tlie  con  sent?  and 
direction  of  the  commissioners  of  sewers,  did  by  deed 
indented  and  enrolled,  dated  the  8th  February  1695^ 
in  consideration  of  5,145/  paid  to  the  commissionei's 
by  the  five  purchasers,  convey  the  same  to  the  defend- 
ant Craddock's  father,  the  plaintiff  Lake,  the  three 
others,  and  their  heirs  ;  upon  which  several  sums  of 
money  were  expended  in  carrying-  on  the  undertak- 
ing. The  plaintiff  Lake  brought  his  bill  against  the 
rest  of  the  partners,  or  their  representatives,  for  an  ac- 
count and  division  of  the  ])artnership  estate  :  the  only 
question  was,  whether  these  five  purchasers,  having 
made  tliis  purchase  jointly,  so  as  to  become  in  law 
joint  tenants,  the  same  should  survive  in  equity.  Sir 
Joseph  Jekyll  decreed  that  no  survivorship  should  take 
place  ;  for  that  the  payment  of  money  created  a  trust 
for  the  parties  advancing  the  same  :  and  undertaking 
upon  the  hazard  of  profit  or  loss  was  in  the  nature  of 
merchandizing,  when  the  Jus  accrescendi  was  never  al- 
lowed.    Tliat  supposing  one  of  the  partners  had  laid 
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out  the  whole  money,  and  had  happened  to  die  firstj 
according'  to  the  contrary  construction,  he  must  havte 
lost  all,  which  would  Imve  been  most  unjust.  Where- 
fore it  was  decreed  that  these  five  purchasers  were 
tenants  in  common.  Upon  an  appeal,  the  decree  was 
affirmed  by  Lord  King.  j\-. 

2  Ves.  258.  37.  Lord  Hardwicke  has  assented  to  this  doctrine  > 

and  has  observed,  that  the  Court  of  Chancery  had 
taken  a  latitude  in  construing  a  tenancy  in  commony 
without  the  words  equally  to  he  divided,  on  the  foot 
of  the  intent;  and  therefore  determined,  that  if  two 
men  jointly  and  equally  advance  a  sum  of  money  on 
a  mortgage,  suppose  in  fee,  and  take  that  security  t» 
them  and  their  heirs,  without  the  words  "  equally  to 
be  divided  between  them,"  there  shall  be  no  survivorr 
ship.  So,  if  they  were  to  foreclose  the  estate,  it  should 
.  be  divided  between  them,  because  their  intent  was  pre- 

sumed to  be  so.     It  had  been  said,  indeed,  that  if  two 
men  made  a  purchase,   they  might  be  understood  to 
purchase  a  kind  of  chance  between  themselves,  which 
of  them  should  survive :  but  it  had  been  determined 
■     '       that  if  two  purchased,  and  one  advanced  more  of  the 
purchase  money  than  the  other,  there  should  be  no  suriti 
vivorship,  though  there  were  not  the  words  "  equaHjm 
to  be  divided,"  or  "^  to  hold  as  tenants  in  common  ;'fn 
which   shewed   how   strongly   the   Court   had   leaded 
against  survivorship,  and  created  a  tenancy  in  common 
by  construction,   on  the  intent  of  the  parties.         -  .;•';. 
Who  may  be  38.  All  natural  persons  maybe  joint  t-cnants :  but- 

joint  tenans.    jj^^jj^g  poij^jc  qj-  corporate  cannot  be  joint  tenants  with 

each  other.     Nor  can  the  king-,  or  a  corporation,  whe- 
V  ther  sole  or  aggregate,  be  joint  tenant  with  a  ttatural 

person.  ■  .;o  \u.- 

1  Inst.  190  a.         39.  Thus   Lord  Coke  says, — If  lands  be  ^iren '•*».'• 
two  bishops,  to  have  and  to  hold  to  tliem  two,  and 
their  successors  ;  seeing   they   take    this   purchase  in 
their  political   capacity,  as  bisliops,  they  are  not  joint 
tenants ;  because  they   are   sdsed   in  several  rights ; 
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for  the  one  bishop  is  seised,  in  right  of  liis  bishopric^ 
of  the  one  moiety,  and  the  other  bishop,  in  rii^ht  of  his 
bishopric^,  of  the  other  moiety  ;  and  so  by  several  titles, 
and  in  several  capacities  :  whereas  joint  tenants  ought 
to  have  it  in  one  and  the  same  right  and  capacity,  and 
by  one  and  the  same  joint  title. 

40.  But  if  lands  be  given  to  A.  de  B.  bishop  of  N.^  /''<"'• 
and  to  a  secular  man,  to  have  and  to  hold  to  them  two 
and  to  their  heirs  ;  in  this  case  they  are  joint  tenants^ 

for  each  of  them  takes  the  lands  in  his  natural  capacity. 

41.  This  rule  does  not,  however,  hold  in  the  case  of  ''^'*' 
.chattels  real ;  for  if  a  lease  for  years  be  made   to   a 
bishop   and  a   secular  man,   they  are  joint  tenants ; 
because,  in  this  case,  the  bishop  does  not  take  in  his 
political  capacity . 

42.  If  lands  be  given  to  the  king,  and  to  a  subject,  idem. 
to  have  and  to  hold  to  them  and  to  their  heirs,  yet  they 
are  not  joint  tenants  ;  for  the  king  is  not  seised  in  his 
natural  capacity,  but  in  his  royal  and  political  capacity^ 
jure  coroTus  ;  which  cannot  stand  in  jointure  with  the 
seisin  of  a  subject,  in  his  natural  capacity. 

43.  Lord  Coke  also  says,  if  an  alien  and  a  natural  i  inst.  iso  b. 
born  subject  purchase  lands  in  fee,  they  are  joint  te- 
nants: but  the  king,   upon  office  found,  shall  havev^< 
moiety. 

44.  Husband  and  wife  being  considered  in  law  as  Li'-s.29i. 
one  person,  if  an  estate  be  conveyed  to  husband  and 

wife,  and  to  a  stranger,  the  husband  and  wife  will  only 
take  one  moiety  between  them,  and  the  stranger  will 
take  the  other  moiety. 

4iii.  As  there  can  be  no  moieties  between  husband  Husband  and 
aad  -wife,  they  cannot  be  joint  tenants ;  therefore,  where  j^£t  ^li^aisl*^ 
an  estate  is  conveyed  to  a  man  and  his  wife,  and  their 
heirs,  it  is  not  a  joint  tenancy  ;  for  joint  tenants  take       •'•^i  *' 
by  moieties,  and  are  each  seised  of  an  undivided  moiety 
of  the  whole.     But  husband  and  wife  being  but  one 
person,  cannot,  during  the  coverture,  take  separate  es- 
tates;  therefore,  upon  a  purchase  made  by  them  both. 
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each  has  the  entirety,  and  they  are  seised  per  tout,  not 
per  my ;  and  the  husband  cannot  forfeit  or  alien  the 
estate^,  because  the  whole  of  it  belongs  to  his  wife  as 
well  as  to  him. 

1  Inst.  187 «.        46.  William    Ocle,   and   Joan   his   wife,    purchased 

lands  to  them  two,  and  their  heirs.  Afterwards  Wil- 
liam Ocle  was  attainted  of  high  treason,  for  the  murder 
of  the  king's  father,  Edward  II.,  and  was  executed; 
•  Joan  his  wife  survived  him.  King  Edward  III.  granted 
the  lands  to  Stephen  de  Bitterby  and  his  heirs.  John 
Hawkins,  the  heir  of  the  said  Joan,  in  a  petition  to 
the  king,  disclosed  this  whole  matter;  and,  upon  a 
scire  facias  against  the  patentee,  had  judgment  to  re- 
cover the  lands. 
Back  r.  An-         47.  J.  Audrcws  purchascd  a  copyhold   estate,   and 

drews,  2Vern.  in- 

120.  took  a  surrender  of  it  to  himself,   his  wife,   and  his 

recm  .  jj^ygj^^gj,^  ^^^^j  their  hcirs.  J.  Andrews  being  visible 
owner  of  the  estate,  mortgaged  it  to  the  plaintiff,  and 
died.  The  plaintiff  brought  his  bill  against  the  mother 
and  daughter  to  discover  their  title,  and  to  set  aside 
their  estates,  as  fraudulent  against  the  plaintiff,  who 
was  a  purchaser.  'i^ 

The  Court  dismissed  the  bill ;  because  the  husband 
and  wife  took  one  moiety  by  entireties,  so  that  the 
husband  could  not  ahen  or  dispose  of  it,  to  bind  the 
wife,  and  the  other  moiety  was  well  vested  in  the 
daughter,  (a) 

Green  t..  Kjny,      4g    A  copvhold  cstatc  was  Surrendered  to  the  usc  of 

2  Black.  Rep.  t^.  ,  ,         . 

1211.  John  Fitzwalter  and  Elizabeth  his  wife,  and  the  longer 

liver  of  them ;  after  the  death  of  the  longer  liver,  to  Uie 
right  heirs  of  the  said  John  and  Elizabeth  for  eveiH 

Lord  Chief  Justice  De  Grey  said,  this  case  fell  ex- 
actly within  a  nice  distinction  laid  down  in  our  ancient 
law  books,  and  which,  having  never  been  over-ruled. 
Doe  r.wiison,  contiuued  to  be  law.     The  same  words  of  conveyance^ 
Vol.  iv.  303.    which  would   make   two   other  persons  joint  tenants, 

(«)  Vide  Effingham  v.  Carew,  1  And.  39.  and  Dyer  332.,  contra. — 
This  was  not  a  decision  of  a  court  df  justice,  but  only  an  award. 
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would  make  a  Iiusband  and  wife  tenants  of  the  entirety: 
so  neither  could  sever  the  jointure,  but  the  whole  must 
accrue  to  the  survivor.  u  : 

Sir  W.  Blackstone  observed  that  this  estate  differed 
from  joint  tenancy,  because  joint  tenants  took  by 
moieties,  and  were  each  seised  of  an  undivided  moiety 
of  the  whole  per  my  et  per  tout ;  which  drew  after  it 
the  incident  of  survivorship,  ov  jus  accrescendi.  But 
husband  and  wife  bein^  considered  in  law  as  one  per- 
son, they  could  not,  during  the  coverture,  take  separate 
estates ;  upon  a  purchase  made  by  them  both,  they 
could  not  be  seised  bv  moieties,  but  both  and  each  had 
the  entirety.  They  were  seised  per  tout,  and  not  per 
my;  the  husband  therefore  could  not  aUen  or  devise 
that  estate,  the  whole  of  which  belonged  to  his  wife, 
as  well  as  to  himself. 

40.  A  person  devised  a  copyhold  estate  to  John  f^^'^^^^ 
Freestone  and  Lucy  his  wife,  and  to  their  heirs  and  as- 
signs for  ever.  J.  Freestone  the  devisee  was  admitted, 
and  surrendered  to  James  Rickson  in  fee.  Upon  the 
death  of  John  Freestone,  Lucy  his  widow  was  admitted, 
and  brought  an  ejectment  against  the  person  who  claimed 
under  her  husband's  surrender. 

Lord  Kenyon. — **^  We  are  now  in  a  court  of  law, 
and  we  are  called  upon  to  decide  the  legal  rights  of 
the  parties.  It  seems  to  me,  from  the  manner  in  which 
the  case  is  drawn,  to  have  been  intended  to  be  argued 
that  the  devise  in  the  first  will  to  J.  Freestone  and 
Lucy  his  wife  created  a  joint  tenancy  :  but  that  ques- 
tion has  been  properly  abandoned  :  for  though  a  devise 
to  A.  and  B.,  who  were  strangers  to  and  have  no  con- 
nexion with  each  other,  creates  a  joint  tenancy,  the 
conveyance  by  one  of  whom  severs  the  joint  tenancy, 
and  passes  a  moiety ;  yet  it  has  been  settled  for  ages 
that  when  the  devise  is  to  the  husband  and  wife,  they 
take  by  entireties,  not  by  moieties;  and  the  husband  ,7 

alone  cannot,  by  his  own  conveyance,  without  joining 
Iris  wife,  divest  the  estate  of  the  wife.  This  is  sufficient  Tmo^^ 

Tit.  36.  c!  10. 


4M 


1  Inst.  187  I. 
Moody  V. 
Moody. 


Not  subject  to 

curtesy  or 

dower. 

1  Inst.  30  «. 

183  a. 


Lit.  8.  45. 
1  Inst.  37  b. 


Joint  tenants 
cannot  charge 
their  estates. 


§  286. 


1  Inst.  184  a. 
Abergavenny's 
case,  6  Rep. 78. 
Vide  Tit.  14. 
§72. 
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to  warrant  us^  sitting-  in  a  court  of  la\Y,  in  determining^l 
in  favour  of  the  present  plaintiff"."  '/ 

50.  But  where  an  estate  is  conveyed  to  a  man  and  at'- 
woman  who  are  not  married,   and  who  afterwards  in- 
termarry ;  as  they  took  originally  by  moieties,  they  will 
continue  to  hold  by  moieties,  after  the  marriage,  if 

51.  It  was  formerly  held  that  where  lands  were  giveul' 
to  two  women,  and  the  heirs  of  their  two  bodies  be-> 
gotten,  the  husband  of  one  of  them,  having  issue,  should^ 
be  tenant  by  the  curtesy,  living  the  other;  the  inherit^4 
ance  being  executed.  But  Lord  Coke  observes  thal;i'! 
Littleton  has  cleared  up  this  doubt,  by  shewing  thal»i* 
t|ie  inheritance  is  not  executed  ;  therefore  the  husband>  > 

/i^Qjinot  be  entitled  to  an  estate  by  the  curtesy. 

52.  The  widow  of  a  joint  tenant  in  fee  or  in  tail,  ia^. 
not  entitled  to  dower  ;  because,  upon  the  death  of  her* » 
bupb^nd  the  estate  goes  to  the  other  joint  tentjnt i:«' 
who  is  then  in  from  the  first  feoffor  or  donor,  and  mayri 
plead  such  feoffment  or  gift  as  originally  made  to  hini^ili 
self,  without  naming  his  companion.  oti 

53.  In  consequence  of  the  right  of  survivorship,! a 
among  joint  tenants,  all  charges  made  by  a  joint  tenantxri 
on  the  estate  determine  by  his  death,  and  do  not  affect>  t 
the  survivor ;  it  being  a  maxim  of  laW;,  that  jus  mt  oi 
crescemUprcfertur  onerlhus.  .Oc 

54.  Thus  Littleton  says,  if  there  are  two  joint  teHm. 
nants  ip  fee,  and  one  of  them  grants  a  rent  charge,  by>is; 
deed,  out  of  that  which  belongs  to  him  ;  in  this  case, 
during  the  life  of  the  grantor,  the  rent  charge  is  ef- 
fectual :  but  after  his  decease  it  is  void  ;  for  he  who 
liath  the  land  by  survivorship  shall  hold  it  discliarged  ; 
because  he  is  in  by  survivorship,  and  claims  under  the 
original  feoffment,  not  by  descent  from  liis  companion. 

55.  If  one  joint  tenant  acknowledges  a  recognizance 
or  a  statute,  or  suffers  a  judgment  in  an  action  of  debt 
to  be  entered  up  against  him,  and  dies  before  execution 
had^  it  shall  not  be  executed  afterwards  :  but  if  exccu- 
tioft  fee  ^ued  in  the  life  of  the  cognizor,  it  shall  then 
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bind  th«  htirVivdP.  But  Lord  Coke  observes  thai  as 
well  in  the  case  of  a  rent  charge,  ag  of  a  recognizance, 
statute,  or  juds:ment,  if  he  wlio  makes  the  charge  sur- 
vivesj  it  is  good  for  ever.  ••♦.MiMy 

56.  If  one  joint  tenant  in  fee  simple  be  indebted  t»  Unst.  i85«. 
the  king',  and  dies,  no  extent  shall  he  made^  after  his 
decease,  upon  the  land,  in  the  hands  of  the  sun  ivor. 

67.  There  is  one  exception  to  this  rule ;  for  if  there  Except  by 
al«  two  joint  tenants  in  fee^  and  one  Of  them  makes  «  /S.  is-i «. 
lease  for  years  to  a  stranger,  it  will  be  good  against  the  2vrrn.323.^^' 
survivor  J  even  though  such  lease  does  not  commence 

till  after  the  death  of  the  joint  tenaiit  who  made  it;  fe^ 
cause  it  is  an  immediate  disposition  of  the  land/*^-"'^''  ' '  ' 

68.  If  two  persons  are  joint  tenants  for  life,  km\  onfe  whitiock  v. 

^  ♦J  p  .  Huntwell, 

gmnts  his  moiety  to  J.  S.,  to  have  for  certain  years,  to  2Ro11.  Ab.  89. 
commence  after  the  death  of  his  companion  ;  and  the 
other  moiety  to  the  said  J.  S.  by  the  same  deed,  to  hav^ 
from  the  death  of  the  lessor  for  certain  yearfe,  and  dies^'*' 
the  survivor  shall  hold  the  land  discharged  of  arty  lease, 
notwithstanding  this  grant.     For  the  lease  of  his  own 
moiety,  which  he  might  have  leased,  was  not  to  com- 
mence till  after  the  death  of  his  companion,  and  be  had 
not  finy  power  to  lease  the  other  moiety  which  belonged'  " 
to  his  companion  ;  so  all  was  void.  -•  ;  .     irn;-    o'\i 

59.  In  consequence  of  the  intimate  iWiOfl  df  mt'&r^giiC  lA  wLat  acta 
and  possession  which  exists  between  joint  tenants,  they  jom.  ""^''^   • 
are^'dbliged  to  join  in  many  acts.     Thus  joint  tenants  *^°**-^' *• 
must  formerly  have  done  homage,  and  must  itt^W  do 

feally  together.  '-^''"^ 

60.  There   are   however    many  eases   where   the^^'^ 
need  not  at  all  join  ,*  and  where  the  act  of  one  will  be 
considered  as  the  act  of  all.     Thus  the  entry  of  one  6  Mod.  44. 
joint  tenant  is  deemed  the   entry  of  all ;  and  the  seisin 

and    possession  acquired  by   such  entry  i^  4he  seisin  j^^.^ 
and  possession  of  them  all.  *.'i>)TtH*.  id  ,95fi»rJ5  u  i  >   8 

61.  Every    act   done   by   one  joint  tenant,  for  the 
benefit  of  himself  and  his  companion,  shall  be  deemed 

the  act  of  both.     Thus  livery  of  seisin  made  to  one  iinst.  49*. 
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Id.  192  a. 


2  last.  302. 
Tit.  3.  c.  2. 


The  possession 
of  one  is  that 
of  the  other. 
1  Salk.392. 
2 423. 


Remedies 

against  each 

other. 

1  Inst.  200  b. 


2  Inst.  4C3. 


io  floIlauilasO 
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joint  tenant  will  enure  to  both  :  the  entry  or  re-entry 
of  one  joint  tenant  is  as  etfectual  as  that  of  both.  So, 
where  joint  tenants  make  a  lease^  and  the  lessee  sur- 
renders to  one  of  them^  this  will  enure  to  both  ;  be- 
cause they  have  a  joint  reversion. 

62.  If  there  are  two  joint  tenants  for  life  or  years, 
and  one  of  them  commits  waste^  this  is  deemed  waste 
by  them  both,  as  to  the  place  wasted :  but  treble 
damages  shall  be  recovered  only  a^inst  the  person 
who  actually  committed  the  waste.  ■>  :,iv! 

6S.  It  has  been  stated  that  in  consequence  of  the 
unity  of  possession  which  exists  between  joint  tenants, 
the  possession  of  one  is  the  possession  of  the  other ; 
from  which  it  follows,  that  a  joint  tenant  can  never  be 
disseised  by  his  companion,  but  by  an  actual  ouster. 
So  that  if  one  joint  tenant  levies  a  fine  of  the  whole 
estate,  it  will  not  amount  to  an  ouster  of  his  companion. 

64,  At.  common  law  joint  tenants  had  no  remedy 
against  each  other,  where  one  alone  had  received  the 
whole  profits  of  the  estate  ;  for  he  could  not  be  charged 
as  bailiff  or  receiver  to  his  companion.  But  now,  by 
the  statute  4  &  5  Ann.  c.  16.  s.  27.  actions  of  account 
are  maintainable  by  one  joint  tenant,  his  executors  or 
administrators,  against  the  other,  as  bailifiF>  for^  reqeiV 
ing  more  than  his  share. 

''^65.  By  the  statute  of  Westm.  2.  c.  22„  on^  ^ 
tenant  may  have  an  action,  by  writ  of  waste,  against 
his  companion.  But  Lord  Coke  observes  that  this 
act  does  not  extend  to  castles,  houses,  or  other  places, 
for  habitation  of  man  ;  for  one  joint  tenant  might,  for 
their  reparation,  have  \v2L^di2i\sniDereparationefacienda, 
at  common  law. 


rrir»£)b  9(1J  ^d 
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CHAP.  II. 


Hozc  a  Joint  Tenanci/  may  be  Severed  and  Destroyed: 


Sect.    2.  Destruction      of      the     Sect. 
Unit  If  of  Interest. 
'^'^^^'^.  Of  the  Unity  of  Title.  29. 

9.  Of  the  Unity  of  Pos- 
session. 30. 
10.  By    Alienation     to    a               42. 
Stranger. 

19.  Exception, — Devise.  45. 

20.  By   an  Agreement  to 

.lb  b'J/i    alien.  49. 

iS^lfliLj Biy  the   Alienation  of 

jnuooDE  Section  I. 


one  Joint  Tenant  to 
another. 
By    voluntary  Parti- 
tion. ^  it^JrtYf  moil 

By  Writ  ofPartHiart, 
By  Partition  in^phqn^^ 

eery.  ^^^^^ 

By  an   Agreement   to 

make  Partition. 
By   dexfolving  to   one 

Person.  " 


An  estate  in  joint  tenancy  may  be  severed  and  destroyecjt 
by  the  destruction  of  any  of  its  constituent  unities,  ex- 
cept that  of  time  ;  which,  as  it  respects  only  the  ori- 
ginal commencement  of  the  estate,  cannot  be  affected 
by  any  subsequent  transaction. 

2.  An  estate  in  joint  tenancy  is  destroyed  by  the  Destruction  <rf 

.  f,    ,  .  ,,   .  .  •'  the  unity  of 

destruction  or  the  unity  or  interest,  which  may  be  done  interest 
either  by  the  act  of  the  parties,  or  by  the  operation  of 
law. 

3.  Thus  Lord  Coke  says.  If  a  man  makes  a  lease  to  \  inst.  i82  *. 
two  for  their  lives,  and  after  grants  the  reversion  to  one 

of  them  in  fee,  the  jointure  is  severed,  and  the  re- 
version is  executed  for  the  one  moiety  ;  and  for  the 
other  moiety  there  is  tenant  for  life,  the  reversion  to 
the  grantee. 
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Wjscot's  case,       4.  A.  tenant   for   life,   remainder  to  B.    and   three 

2  Rep.  (iO.  ,  n  !•  t'  •  /-^  ii'i- 

others  tor  hie,  the  reversion  to  C  and  his  heirs  ex- 
pectant. C.  levied  a  fine  to  A.  and  B.,  to  the  use  of 
A.  for  life  ;  after  his  deaths  to  the  use  of  B.  in  fee  ;  A. 
died,  and  afterwards  B.  died.  The  question  was, 
whether  the  jointure  was  severed  or  not. 

It  was    resolved  tliat  the  jointure  was  severed,  and 
this  difference  taken;  when  the  fee  is  limited  by  one 
and  the  same  conveyance,  there  one  person  may  have 
a-fee  simple,   and  the  other  an  estate  for  life,  jointly  ; 
but  when  they  are  first  tenants  for  life,  and  afterwards 
biie  of  them  acquires  the  fee  simple,  there  the  jointure 
is  severed.     As  if  a  man  makes  an  estate  to  three,  and 
to  the  heirs  of  one  of  them,  there  one  of  them  hath  fee 
simple,  yet  the  jointure  continues  ;  for  all  is  but  one 
entire  estate,  created  at  one  and  the  same  time  :  there- 
fore the  fee  simple  cannot  merg-e  the  jointure,   which 
took  effect  with  the  creation  of  the  remainder  in  fee. 
Put  when  three  are  joint  tenants  for  life,  and  after- 
wards  one   purchases  the  fee,   there   the   fee   simple 
merges  the  estate  for  life ;  for  the  estate  for  life  was 
in  esse  before,  and  mig*ht  bo  merged  or  surrendered, 
and  so  cannot  the  estate  for  life  in  the  first  case.     In 
the  same  case,  that  is  to  say,  when  an  estate  is  made 
to  three,  and  to  the  heirs  of  one  of  them,  and  he  who 
hath  the  fee  dies,  and  one  of  the  survivors  purchases 
the  remainder,  the  jointure  is  severed,  cmisd  qua  supra. 
And  when  one  tenant  for  life  purchases  the  reversion 
in  fee,  if  the  jointure  should  remain,  he  would  have  a 
reversion  in  fee,  and  an  estate  for  life  also  in   part ; 
which  reversion  in  fee  he  might  grant  over,  and  his- 
estate  for  life  would  remain  in  part ;  which  would  be 
absurd,   and   against   reason :  for,    in    the   first   case, 
when  an  estate  is  made  to  three,  and  to  the  heirs  of 

^nte,c.i.        one,  he  who  hath  the  fee  cannot  grant  over  his  remain- 
der, and  continue  in  himself,  an  estate  for  life. 

1  Inst.  182 «.         ^'  ^^}  ^^  *  lease  be  made  to  two  men  for  term   of 
their  lives,  and  after,  the  lessor  grants  the  reversion  to 

1 
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them  two,  and  to  the  heirs  of  their  two  bodies,  -:the 
jointure  is  severed. 

6.  Where  the  reversion  in  fee  descends  to  one  of  the 
persons  who  is  joint  tenant  for  life,  the  joint  tenancy 
will  thereby  be  severed. 

7.  A  man,  having-  issue  three  sons,  devised  lands  to  2  And.  202. 
his  two  youngest  sons  jointly  for  their  lives.     After- 
wards, the  eldest  son,  who  had  the  reversion  in  fee, 

died,  by  which  it  descended  to  the  second  son.  This 
was  held  to  be  a  severance  and  destruction  of  the 
jointure,  by  operation  of  law. 

8.  An  estate  in  joint  tenancy  may  also  be  destroyed  or  tbe  unity  of 
by  the  destruction  of  the  unity  of  title.     Thus,  if  one  lJJ*;  292 

of  the  joint  tenants  conveys  his  share  to  a  stranger,  it 
is  a  severance  of  the  joint  tenancy  ;  for  the  grantee  and 
the  remaining  tenant  hold  by  several  titles  ;  the  alienee 
coming  into  one  moiety  by  the  conveyance  of  one  of 
the  joint  tenants,  and  the  other  joint  tenant  holding  the 
other  moiety  by  the  first  feoffment. 

9.  Another  mode  of  destroying  an  estate  in  joint  te-  ofthewity«^ 
nancy  is,  by  disuniting  the  possession  ;  for  joint  tenants  possession. 
being-  seised  per  my  et  per  tout,   ever\-  thing  that  tends 

to  narrow  that  interest,  so  that  each  of  them  ceases  to 
be  seised  of  the  whole  and  of  every  part,  is  a  severance 
and  destruction  of  this  estate. 

■"  10.  Thus  it  has  been  stated  that  an  alienation  by  one  g  alienation 
joint  tenant  to   a  stranger  severs  the  joint  tenanc}-,  by  to  a  stranger. 
destroying  the  unity  of  title.     It  also  severs  it,  by  de- 
stroying the  unity  of  possession  ;  for  the  alienee  and 
the  remaining  tenant  have  several  freeholds. 

11.  Littleton  says,  if  there  be  two  joint  tenants  in  §302. 
fee,    and   one   of  them    makes   a   lease   for   life  to   a 
stranger,  the  joint  tenancy  is  severed.     Lord  Coke  ob- 
serves that  in  this  case  there  is  also  a  severance  of  tiie 
reversion.    And  it  has  been  stated  that  a  lease  for  years  ^nte,  c.  \. 
made  by  one  joint  tenant  will  bind  his  companion,  so  ^^'' 
that  it  operates  as  a  severance  pro  tanto. 

12.  So,  if  two  be  joint  tenants  of  a  lease  for  ttventy-  1  inst.  192  a. 
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one  years^  and  the  one  of  them  lets  his  part  for  certain 
yearsj  part  of  the  term,  the  jointure  is  severed,  and 
the  survivorship  destroyed ;  because  a  term  for  a 
small  number  of  years  is  as  high  an  interest  as  for 
many  more   years. 

13.  A  mortgage  by  a  joint  tenant,  for  a  terra  of 
years,  will  operate  as  a  severance  of  the  joint  tenancy. 

York  V.  Stone,       ^^-  Three  persons  being  joint  tenants   of  the  trust 

isdiflss?**'  ^^^  term  for  years,  one  of  them  mortgaged  his  third 
part.  The  question  was,  whether  the  joint  tenancy 
was  severed. 

Lord  Cowper  held  that  it  was  a  severance  ;  for,  in 
the  case  of  a  joint  tenancy,  which  was  a  thing  odious 
in  equity,  it  would  be  a  disadvantage  to  the  mort- 
gagor not  to  have  it  construed  a  severance, 

15.  Alienations  of  this  kind  must,  however,  be  valid 
and  good  in  law,  to  have  this  effect ;  for  a  conveyance 

Tit.  32.  c.  2.  |)y  a  joint  tenant  to  his  wife,  being  void  at  law,  will  hot 
operate  as  a  severance  of  a  joint  tenancy. 

Moyse t;.  Giles,       jg.  \  joint  tcuaut  of  a  church  lease,  being;  taken  ill 

Prec.  in  Clia.  ,        **  .       .  .     ° 

124.  on  a  journey,  and  wishing  to  sever  the  joint  tenancy^ 

that  he  might  provide  for  his  wife,  sent  for  the  school- 
master of  the  town,  and  directed  him  to  prepare  an 
instrument  for  that  purpose.  The  schoolmaster  drew 
a  kind  of  deed  of  gift  of  the  lease  from  the  sick  man  to 
his  wife,  which  he  executed  and  died.  The  deed 
being  void  in  law,  the  widow  endeavoured  to  establish 
it  in  equity  :  but  her  bill  was  dimissed,  it  being  volun- 
tary, and  without  consideration. 

17.  Articles  of  agreement  by  an  infant,  though  made 
in  consideration  of  marriage,  will  not  operate  as  a  se- 
verance of  a  joint  tenancy. 

May  V.  Hook,  ig.  Ann  May,  previous  to  her  marriage,  being  then 
1.  ^  _  an  infant,  and  possessed  of  a  considerable  leasehold 
estate,  held  in  joint  tenancy  with  her  two  sisters,  by  ar- 
ticles of  agreement  made  between  her,  of  the  first  part, 
John  Hook,  her  intended  husband,  of  the  second  part, 
and  trustees  of  the  third  part,  covenanted  and  agreed 
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that  the  leasehold  estates  should  be  assigned  to  John 
Hook  for  his  own  use  and  benefit.  The  marriage  took 
effect.  Ann  jMay  died  under  age.  The  question  was, 
whether  these  articles  were^  in  equity,  a  severance  of 
the  joint  tenancy. 

Lord  Bathurst  said,  the  first  point  attempted  to  be 
established  was,  that  had  Ann  May  been  of  full  age 
when  she  entered  into  the  articles,  they  would  have 
amounted  to  a  severance  :  but  no  determination  to  that 
effect  had  ever  been  made.     That  the  co-joint  tenants  //i/ra,  §20. 
were  not  in  this  case  to  be  considered  as  volunteers,  as 
they  claimed  by  a  title  paramount ;  and  that  their  si- 
tuation approached  nearer  to  that  of  issue  in  tail,  who 
claimed  performam  doni,  than  to  that  of  an  heir  at  law, 
who  claims  only  under  his  ancestor.     That  the  utmost 
which  the  infant  could  do  would  be  an  avoidable  act^; 
and  of  course  it  would  be  in  the  discretion  of  the  Court, 
either  to  give  or  refuse  their  assistance  to  it.     By  a 
parity  of  reason,  it  must  always  be  in  their  power  to 
model  such  contracts  at  their  pleasure.     That  the  con- 
tract in  the  present  case  was  not  such  as  the  Court 
would  uphold.     Had  the  infant  lived  to  come  of  age, 
and  a  bill  been  filed  against  her  for  the  performance  of 
the  articles,  the  Court  would  have  set  them  aside,  and 
referred  it  to  a  Master  to  draw  new  proposals  for  a 
proper  settlement.     As  the  contract  was   not  such  as 
would  have  bound  the  infant  herself,  a  fortiori j  it  should 
not  bind  the  co-joint  tenants.     That  it  would   be  a 
strange  doctrine,  that  any  act  of  an  infant,  which  is  by 
its  nature  avoidable,  should  sever  the  joint  tenancy  ;  as, 
if  that  were  allowed,  it  would  always  be  in  the  power 
of  the  infant  to  say  whether  the  joint  tenancy  should  be 
severed  or  not.     Then,   if  any  of  the   co-joint  tenants 
should  die  under  age,  the  infant  might  avoid  his  own 
act,  by  pleading  infra  cetatem,  and  resort  to  his  title  by 
survivorship ;    which   would  be  a  great  injustice  and 
hardship  on  the  co-joint  tenants.     On  these  grounds 

2g  2 
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he  was  of  opinion  that  the  articles  did  not  amount^  iit 
equity^  to  a  severance  of  the  joint  tenancy. 

19.  Regularly  every  disposition  by  one  joint  tenant^ 
in  order  to  bind  his  companion,  must  be  an  immediate 
one ;  for  the  other  joint  tenant  claiming  the  whole, 
under  the  original  feoffment  or  grant,  the  whole  must 
descend  to  him,  unless  his  companion  has  disposed  of 
his  share  in  his  lifetime.  From  which  it  follows  that  a 
devise  can  in  no  case  operate  as  a  severance  of  a  joint 
tenancy ;  it  being  a  maxim  of  law,  that  j^'ms  accrescendi 
prcefertur  uliimcB  voluntati. 

20.  It  is  said  in  Vernon's  Reports,  Vol.  II.  p.  63. 
that  if  a  joint  tenant  agrees  to  ahen,  and  does  it  not, 
but  dies,  it  would  be  a  strange  decree  to  compel  the 
survivor  to  perform  the  agreement.  Lord  Hardwicke 
observing  on  this  passage,  says — "  If  the  articles  were 
such  as  amounted  to  a  severance  in  equity,  in  such  case 
this  Court  would  decree  against  the  survivor.'* 

31.  In  the  case  of  May  w.  Hook,  Lord  Bathurst  ap- 
pears to  have  been  of  opinion  that  this  point  had  never 
been  decided :  but,  in  a  modern  case.  Lord  Alvanley, 
M .  R.,  said — ''^A  covenant  by  a  joint  tenant  to  sell, 
though  it  does  not  sever  the  joint  tenancy  at  law,  will 
in  equity.  I  have  always  understood  this  as  a  settled 
point,  and  have  no  difficulty  upon  it." 

22.  An  estate  in  joint  tenancy  may  also  be  destroyed 
by  the  alienation  of  one  joint  tenant  to  another.  And 
the  proper  conveyance  in  this  case  is  by  release ;  for 
one  joint  tenant  cannot  enfeoff  his  companion,  because 
they  are  both  actually  seised  of  the  whole  estate. 

23.  Thus,  if  there  be  two  joint  tenants  in  fee,  and 
one  of  them  releases  to  the  other,  this  will  destroy  the 
joint  tenancy,  and  vest  the  whole  estate  in  the  releasee, 
who  will  then  hold  in  severalty ;  and  the  releasee  shall, 
for  many  purposes,  be  adjudged  in  from  the  first  fe- 
offor. 

24.  if  there   are   three  joint  tenants,   and  one   of 
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them  releases  by  deed  to  one  of  his  companions  all 
the  rig-ht  which  he  hath  in  the  land,  the  releasee  has 
a  third  part  of  the  land  with  himself  and  his  com- 
panion in  common  ;  and  he  and  his  companion  shall 
hold  the  remaining  two  parts  in  joint  tenancy.  But  Bro.Ab,  joint 
if  one  joint  tenant  releases  to  all  the  others,  they  are  in  '^^'^*»  p^-^ 
from  the  first  feoffor  or  grantor,  and  not  from  him  who 
released ;  and  they  continue  to  hold  in  joint  tenancy. 

25.  If  one  joint  tenant  grants  a  rent  out  of  his  part^  iinst.  i85a. 
afterwards  releases  to    his  companion,   and   dies,   the 
companion  shall  hold  the  land  charged  with  this  rent, 
because  he  comes  to  the  estate  by  his  own  act,  namely, 

by  acceptance  of  the  release,  not  by  survivorship. 

26.  Thus,  where  two  persons  were  joint  tenants  in  Abergavenny's 
fee,  and  one  granted  a  rent-charge  in  fee,  and  after-  78*.' 
wards  released  to  the  other  ;  it  was  resolved  that  al- 
though, to  some  intents,  he  to  whom  the  release  was 

made,  was  in  by  the  first  feoffor,  and  no  degree  was 
made  between  them  ;  yet,  as  to  the  grantee  of  the 
rent-charge,  he  was  in  under  the  first  joint  tenant  who 
released ;  and  by  acceptance  of  the  release,  he  had 
deprived  himself  of  the  ways  and  means  to  avoid  the 
charge  ;  for  the  right  of  survivorship  was  the  sole 
means  to  have  avoided  it,  and  that  right  was  utterly 
taken  away  by  the  release. 

27.  Three  persons  being  joint  tenants  for  life,  one  Chester  r. 
of  them  sealed  and  delivered  a  deed  to  another,  in  2^saund.  96. 
which  it  was  expressed  that  he  granted,  bargained, 
sold,  assigned,  set  over,  and  confirmed  to  the  other, 
all  the  right,  estate,  title,  interest  claim,  and  demand 
of  the  grantor,  of  and  to  the  lands  holden  in  jointure. 
The  question  was,  whether  this  deed  was  sufficient  to 
pass  the  part  or  share  of  the  joint  tenant  who  made 
the  deed,  to  the  other  to  whom  the  deed  was  made, 
or  not.  It  was  adjudged  clearly,  without  argument, 
that  it  was.  And  it  was  said  by  the  Chief  Justice, 
that  though  the  jury  had  found  that  he  granted,  yet 
the  Court  would  adjudge  that  he  released  ;  which  was 
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the  proper  conveyance  for  one  joint  tenant  to  pass  his 
estate  to  the  other. 

Eustace  r.  28.  John  Stile  and  Susan  a   feme  sole  were  joint 

j^cS.^™*  tenants  for  life.  Susan  took  husband,  who  by  fine 
granted  to  Stile,  tenementa  prcedicia  et  totum  et  quicquid 
habent  pro  termino  vitce  of  the  said  Susan  ;  et  ilia  ei 
reddidit  habendum,  to  him  and  his  assigns,  for  the  life 
of  the  said  Susan ;  and  warranted  it  to  him  and  his 
heirs,  during  the  life  of  the  said  Susan.  The  question 
was,  whether  this  fine  should  enure  by  way  of  release, 
or  by  grant  of  the  estate,  and  severance  of  the  jointure 
of  the  moiety,  so  that  this  estate  should  enure  during 
the  life  of  Susan. 

It  was  resolved  that  it  should  enure  by  way  of 
release,  and  not  by  way  of  grant;  and  although   it 

Tit.  35.  c.  12.  was  granted  by  fine,  it  as  well  enured  by  way  of  re- 
lease, as  a  grant  by  deed  ;  and  the  rather  for  the 
words  ei  reddidit,  which  enured  by  way  of  release  : 
and  both  estates  being  vested  in  him,  the  law  should 
vest  that  in  him,  as  if  he  had  it  from  the  feoffor. 
And  although  it  was  objected  that  he  had  one  estate 
from  the  feoffor  by  deed,  and  the  other  estate  by  the 
fine,  so  being  by  matter  of  record,  he  could  not  divide 
it,  yet  it  was  said  that  both  estates  being  vested  in  him, 
the  law  should  adjudge  it  in  him,  as  by  the  first  limit- 
ation. 

Doderidge  held,  that  by  whatever  means  he  came 
to  the  estate  of  his  companion,  it  should  enure  by 
way  of  release  ;  that  he  should  be  said  in  of  the  en- 
tire estate,  as  by  the  feoffment.  Therefore  if  one 
joint  tenant  bargained  and  sold  by  deed  enrolled  to 
his  companion,  it  should  enure  by  way  of  release,  and 
that  he  should  be  said  in  of  the  entire  estate,  as  by 

Tit.  32.  c.  .  the  feoffment.  And  if  one  joint  tenant  bargained  and 
sold  by  deed  enrolled  to  his  companion,  although  that 
vested  the  use,  and  the  statute  vested  the  possession  ; 
yet,  being  in  him,  the  law  should  construe  it  to  be  en- 
tirely in  him,  and  by  division  of  estate. 
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29.  Joint  tenants  may  destroy  tlieir  estate   by  a  vo-  By  voluntary 
luntary  partition   amono;  themselves.     But  such  parti-  Lit.  s.  2yo. 

..  -^     ^  ...  ®,  ,  ,111  1  Inst.  169  ff. 

tions  must,  at  all  times,  have  been  made  by  deed  ;  ex-  isj  a. 
cept  where  the  estate  was  only  for  years,  for  there  they 
rtii^ht  make  partition  without  deed. 

30.  By  the  common  law,   one  joint  tenant  could  not  ^y  "^V^  °^ 

•^  "  .  partition. 

compel  the  other  to  make  partition,  except  by  the  cus-  i  inst  leya. 
torn  of  some  particular  boroughs.     But  by  the  statute 

31  Hen.  8.  c.  1.,  reciting  the  inconveniences  which  joint 
tenants  lay  under,  it  is  enacted  that  all  joint  tenants  of 
any  estate  or  estates  of  their  own  inheritance,  in  their 
rights,  or  in  right  of  their  wives,  in  any  manors,  &c. 
shall  and  may  be  coacted  and  compelled  to  make  parti- 
tion between  them  of  all  such  manors,  &c.  as  they  hold 
as  joint  tenants,  by  writ  De  Partitione  Faciendd,  in  that 
case  to  be  devised  in  Chancery. 

31.  As  this  statute   only  extended  to  joint  tenants 
having  an  estate  of  inheritance  ;    an   act  was    made, 

32  Hen.  8.  c.  33.  by  which  joint  tenants  for  life  or 
years  are  enabled  to  make  partition  of  their  estates. 

32.  In  this  action  there  are  two  judgments:  the  first,  Act"'244^^*^ 
Quod  partitio  fiat  inter  partes  pr^dictas,  de  tenementis,  Lit  s  248. 
cum  pert inentiis.  And  upon  this  there  goes  out  a  judi- 
cial writ  to  the  sheriff,  to  make  partition  ;  which  re- 
cites, first,  the  writ  of  partition  and  judgment,  and  then 
commands  the  sheriff,  together  with  twelve  men  of  the 
vicinage,  &c.  to  go  in  person  to  the  lands  to  be  divided, 

and  there,  in  presence  of  the  parties,  (if  they  appear 
on  summons  to  be  made,)  by  the  oaths  of  those  twelve 
men,  to  make  an  equal  and  fair  partition,  and  allot  fo 
each  party  their  full  and  just  share,  and  then  return  the 
inquisition  of  the  partition  annexed  to  the  writ,  under 
the  seals  of  the  sheriff  and  the  jurors;  whose  names 
are  likewise  to  be  returned. 

33.  When  the  inquisition  is  thus  returned,  on  motion-  iii»t.i69a. 
made  to  the  Court,  the  second  judgment  is  given  in 

this  manner: — Ideo  consideratum  est  per  curiam  quod 
partitio  fir  ma  et  stabilis  in  pcrpetuum  teneaiur. 
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34.  In  a  writ  of  partition,  if  the  judgment  be  given 
quod  partitio  Jiat,  and  thereupon  a  writ  is  directed  to 
the  sheriff  to  make  partition,  no  writ  of  error  lies  :  be- 
cause the  judgment  is  not  complete  till  the  sheriff's  re- 
turn and  the  second  judgment  which  the  law  requires ; 
for,  before  that,  the  plaintiff  may  be  nonsuited.  Or  he 
may,  upon  the  return  of  the  sheriff,  suggest  to  the 
Court  that  the  partition  is  not  equal,  and  so  have  a  new 
partition ;  and  may  also  release  before  the  last  judg- 
ment. 

35.  If  after  awarding  the  judicial  writ,  and  before 
the  return  of  it,  the  defendant  dies;  yet  the  partition 
is  good,  and  the  writ  shall  not  abate  ;  because  before 
the  death  of  the  defendant  judgment  ought  to  be  given 
that  partition  should  be  made;  and  though,  upon  the 
return  of  the  judicial  writ,  there  is  another  judgment 
given,  yet  that  is  in  confirmation  of  the  first  judgment. 
It  seems  likewise  that  upon  the  return  of  the  judicial 
writ,  no  exception  can  be  taken  to  it ;  therefore  it  is 
not  material  whether  the  defendant  be  dead  or  alive 
then,  since  'he  can  have  no  advantage  by  any  plea  on 
the  return  of  the  writ. 

S6.  If  the  writ  be  brought  by  one  joint  tenant  against 
several,  and  there  happen  to  be  error  iri  the  execution 
of  it,  and  one  of  the  defendants  releases  all  errors  to 
the  plaintiff,  this  shall  not  bar  the  others  ;  for  each 
having  a  distinct  interest,  shall  not  be  prejudiced  by 
the  release  of  his  companion. 

37.  In  this  writ  of  partition  may  be  demanded  the 
view  of  frankpledge,  together  with  a  manor ;  for  though 
it  be  not  severable  of  itself,  nor  partible,  yet  the  profits 
tjiereof  may  be  divided  :  or  it  may  be  divided  thus ;  that 
the  one  shall  have  it  at  one  time,  and  the  other  at  ano- 
ther ;  also,  being  demanded  within  the  manor,  it  may 
be  well  entirely  allotted  to  one,  and  the  land  in  recom- 
pence  to  another. 

38.  By  the  statute  8  &  9  V/m.  3.  c.  31.  made  per- 
petual by  the  statute  3  &  4  Ann.  c.  18.  s.  3.  reciting 
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that  the  proceedings  on  writs  of  partition  were  found 
to  be  tedious^  chargeable^  and  oftentimes   ineffectual, 
by  reason  of  the  difficulty  of  discovering  the  persons 
and  estates  of  the  tenants  of  the  manors,  &c.  to  be 
divided  ;  and   the   defective  or  dilatory  executing  and 
returning  of  the  process  of  summons,  attachment,  and 
distress,  and  other  impedimerits,  in  making  and  esta- 
blishing  partitions,   by   reason   of  which    divers   per- 
sons, having  undivided  parts  or  purparts,  were  greatly 
oppressed  and  prejudiced,  and  the  premises  were  fre- 
quently wasted  and  destroyed,  or  lay  uncultivated  or 
unmanured,  so  that  the  profits  of  the  same  were  totally, 
or  in  a  great  measure  lost ;  for  remedy  whereof  it  is 
enacted,  '^''That  after  process  of  pone,  or  attachment 
returned  upon  a  writ  of  partition,  affidavit  being  made 
of  due  notice  given  of  tlie  said  writ  of  partition,  to  the 
tenant  or  tenants  to  the  action,  and  a  copy  thereof  left 
with  the  occupier  or  tenant  or  tenants,   or  if  they  can- 
not be  found,  to  the  wife,  son,  or  daughter  of  the  te- 
nant or  tenants,  or  to  the  tenant  in  actual  possession 
by  virtue  of  any  estate  of  freehold,  or  for  term  of  years 
or   uncertain   interest,  or  at  will,  of  the  manors,   &c. 
whereof  the  partition    is   demanded    (unless  the   said 
tenant  in  possession  be  the  demandant  in  the  action), 
at  least  forty  days  before  the  day  of  the  return  of  the 
said  pone  or  attachment ;  if  the  tenant  or  tenants  of 
such  writ  or  any  of  them,  or  the  true  tenant  to  the 
messuages,  &c.   shall  not  in  such  case,  within  fifteen 
days  after  the  return  of  such  writ  of  pone  or  attach- 
ment,   cause   an    appearance  to   be  entered,    in    such 
court  where  such  writ  of  pone  or  attachment  shall  be 
returnable  ;  then,  in  default  of  such  appearance,  the  de- 
mandant  having   entered   his   declaration,    the   Court 
may   proceed   to    examine   the  defendant's   title,   and 
quantity  of  his  part  and  purpart ;  and  accordingly  as 
they  shall  find  his  right,  part,  and  purpart  to  be,  they 
shall  for  so  much  give  judgmeut  by  default,  and  award 
a  writ    to    make    partition,    whereby  such  proportion. 
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partj  and  purpart  may  be  set  out  severally  ;  which  writ 
being  executed^  after  eight  days'  notice  given  to  the 
occupier  or  tenant  and  tenants  of  the  premises^  and 
returned,  and  thereupon  final  judgment  entered/  the 
same  shall  be  good  and  conclude  all  persons  whatso- 
ever, after  notice  as  aforesaid,  whatever  right  or  title 
they  have  or  may  at  any  time  claim  to  have  in  any  of 
the  manors,  &c.  mentioned  in  the  said  judgment  and 
writ  of  partition  ;  although  all  persons  concerned  are 
not  named  in  any  of  the  proceedings,  nor  the  title  of 
the  tenants  truly  set  forth." 

39.  By  the  third  section  of  this  statute  it  is  pro- 
vided, "  That  if  such  tenant  or  person  concerned,  or 
either  of  them,  against  whom  or  their  right  or  title 
such  judgment  by  default  is  given,  shall  within  the 
space  of  one  year  after  the  first  judgment  entered, 
or  in  case  of  infancy,  coverture,  non  sance  memorice, 
or  absence  out  of  the  kingdom,  within  one  year  after 
\  his,  her,  or  their  return,  or  the  determination  of  such 

inability,  apply  themselves  to  the  Court  by  motion, 
ivhere  such  judgment  is  entered,  and  shew  a  good 
and  probable  matter  in  bar  of  such  partition,  or  that , 
the  demandant  hath  not  title  to  so  much  as  he  hath 
recovered  ;  then  in  such  case  the  Court  may  suspend 
or  set  aside  such  judgment,  and  admit  the  tenant 
and  tenants  to  appear  and  plead ;  and  the  cause  shall 
proceed  according  to  due  course  of  law,  as  if  no  such 
judgment  had  been  given.  And  if  the  Court  upon 
hearing  thereof  shall  adjudge  for  the  first  demandant,, 
then  the  said  first  judgment  shall  stand  confirmed, 
and  be  good  against  all  persons  whatsoever,  except 
such  other  persons  as  shall  be  absent  or  disabled  as 
aforesaid  ;  and  the  person  or  persons  so  appealing 
shall  be  awarded  thereupon  to  pay  costs  ;  or  if  within 
such  time  or  times  aforesaid  the  tenants  or  persons 
concerned,  admitting  the  demandant's  title  parts  and 
purparts,  shall  shew  to  the  Court  an  inequality  in  the 
partition^  the  Court  may  award  a  new  partition  to  be 
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made,  in  presence  of  all  parties  concerned  (if  they 
will  appear),  notwithstanding  the  return,  and  filing 
upon  record  the  former;  which  said  second  partition 
returned  and  filed,  shall  be  good  and  firm  for  ever, 
against  all  persons  whatever,  except  as  before  ex- 
cepted." 

40.  By  the  4th  section  of  this  statute  it  is  further 
enacted,    ''  That  no  plea   in   abatement  shall  be  ad-  jj^jton  v. 
mitted  or  received,  in  any  suit  for  partition,  nor  shall  I?'^^*'  ""-^^ 
the   same  be   abated   by  reason  of  the  death  of  any 
tenant." 

41.  By  the  5th  section  of  this  statute,  the  under-she- 
riff in  the  presence  of  two  justices  may  act  for  the  high 
sheriff.  "  And  in  case  such  partition  be  made,  returned, 
and  filed,  he  or  they  that  were  tenant  or  tenants  of  any 
of  the  said  messuages,  &c.  or  any  part  or  purpart  there- 
of, before  they  were  divided,  shall  be  tenant  or  tenants 
for  such  part  set  out  severally  to  the  respective  landlords 
or  owners  thereof,  by  and  under  the  same  conditions, 
rents,  covenants,  and  reservations,  where  they  are  or 
shall  be  so  divided ;  and  the  landlords  and  owners  of 
the  several  parts  and  purparts  so  divided  and  allotted  as 
aforesaid  shall  warrant  and  make  good  unto  the  respec- 
tive tenants  the  said  several  parts  severally,  after  such 
partition,  as  they  were  bound  to  do  by  any  copy,  leases, 
or  grants,  of  their  respective  parts,  before  any  partition 
made.  And  in  case  any  demandant  be  tenant  in  actual 
possession  to  the  tenant  to  the  action,  for  his  part  and 
proportion,  or  any  part  thereof,  in  the  messuages,  &c. 
to  be  divided  by  virtue  of  a  writ  of  partition  as  afore- 
said, for  any  term  of  life,  lives,  or  years,  or  uncertain 
interest,  the  said  tenant  shall  stand  and  be  possessed  of 
the  said  purparts  and  proportions  for  the  like  term,  and 
under  the  same  conditions  and  covenants,  when  it  is 
set  out  severally,  in  pursuance  of  this  or  any  other  act, 
statute,  or  law  to  that  purpose."  (a) 

(a)  Partitions   may   now   be   made  under  inclosure   acts.     Fitrfc 
Tit.  20. 


By  partition  in 
Chancery. 

Mitford's 

Plead. 

1  Inst.  169  a. 

n. 


Amb.  R.  236. 
5S9. 
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42.  The  courts  of  common  law  are  now  seldom  re- 
sorted to  for  obtaining"  partitions  of  estates  held  in  joint 
tenancy.  For  the  Court  of  Chancery,  ever  since  the 
reign  of  Queen  Elizabeth,  has  entertained  suits  for  par- 
tition J  upon  the  ground,  that  if  the  titles  of  the  parties 
are  in  any  degree  complicated,  it  is  extremely  difficult 
to  proceed  in  the  courts  of  law  ;  and  where  the  tenants 
in  possession  are  seised  of  particular  estates  only,  the 
persons  in  remainder  are  not  bound  by  the  judgment. 

43.  A  joint  tenant  may  therefore  now  file  a  bill  in 
the  Court  of  Chancery,  praying  for  a  partition  of  the 
estate  ;  in  which  case  the  Court  will  issue  a  commission 
to  certain  persons  for  that  purpose,  who  may  proceed 
to  divide  the  estate  without  a  jury,  and  make  their  re- 
turn to  the  Court.     If  not  objected  to  by  any  of  the 

2Ves.juA.568.  parties,  the  Court  will  decree  the  performance  of  such 
partition,  and  direct  the  parties  to  execute  proper  con- 
veyances to  each  other  of  the  shares  allotted  to  them. 

44.  Lord  Hardwicke  has  said,  that  where  a  bill  is 
brought  in  the  Court  of  Chancery,  to  have  a  partition 
between  two  joint  tenants,  or  tenants  in  common,  the 
plaintiff  must  shew  a  title  to  himself  in  a  moiety,  and 
not  allege  generally  that  he  is  in  possession  of  a  moiety; 
and  this  is  stricter  than  a  partition  at  law,  where  seisin 
is  sufficient.  The  reason  is,  because  in  Chancery  con- 
veyances are  directed,  and  not  a  partition  only  ;  which 
makes  it  discretionary,  whether  where  a  plaintiff  has  a 
legal  title,  they  will  grant  a  partition  or  not ;  and  where 
there  are  suspicious  circumstances  in  the  plaintiff's  title, 
the  Court  will  leave  him  to  law. 

45.  Sir  W.  Blackstone  says,  if  two  joint  tenants 
agree  to  part  their  lands,  and  hold  them  in  severalty, 
they  are  no  longer  joint  tenants  ;  for  they  have  no  joint 
interest  in  the  whole,  but  only  a  several  interest  re- 
spectively in  the  several  parts.  And  for  that  reason 
also  the  right  of  survivorship  is,  by  such  separation, 
destroyed. 

Reifc''"'>  Bro         ^^'  ^^^  ^  modem  case,  in  which  the   question  was, 

R.  220." 


Calmady  t», 
Calmady, 


Cartwright 
ti.  Puiteney, 
2  Atk.  380. 


By  an  agree- 
ment to  make 
partition. 
2  Comm.  185. 
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whether  persons  taking  a  residue  as  executors,  took  as 
joint  tenants  ;  Lord  Thurlow  said — ''  If  in  fact  they 
were  joint  tenants, — could  their  having  joined  in  an 
answer,  that  it  was  a  tenancy  in  common,  have  the  ope- 
ration of  a  severance  ?  A  note  certainly  would  do 
it,  because  a  joint  tenancy  may  be  severed  by  any 
contract :  and  if  they  said  in  their  answer  that  they 
agreed  so  to  do,  I  should  construe  them  to  have  done 
a  sufficient  act  to  sever." 

It  should  however  be  observed  that  an  agreement 
of  this  kind  must  be  in  writing,  and  would  only  operate 
in  equity ;  and  that  the  legal  estate  would  still  be  held 
in  joint  tenancy. 

47.  An  agreement  by  the  husbands  of  two  joint  te- 
nants to  make  partition,  with  a  partition  made  under 
such  an  agreement,  will  not  bind  the  inheritance  of 
the  wives. 

48.  Mary  and  Susan  Jackson  being:  ioint  tenants  in  Ireland  r.  Rit- 

•'.  .  .  tie,  1  Atk.541. 

fee  of  certain  copyhold  lands,  and  being  both  married  ; 
the  husbands,  by  mutual  agreement,  made  a  partition 
of  the  premises  between  themselves  and  the  heirs  of 
Mary  and  Susan,  by  which  each  of  them  agreed  to  take 
one  part  thereof,  which  each  of  them  did,  and  entered 
into  possession.  Susan  held  a  share  of  the  premises  so 
divided  by  virtue  of  such  partition,  and  Mary  enjoyed 
her  part  till  her  death  :  and  Mary's  share  being  at  the 
time  of  the  partition  somewhat  larger  than  Susan's,  in  - 
consideration  thereof  Mary  paid  the  taxes  charged  upon 
both.  A  bill  was  brought  by  the  heir  of  Mary  to  con- 
firm the  division,  and  that  the  defendant  Susan  might 
be  restrained  from  proceeding  at  law  against  the  plain- 
tiff, to  compel  a  new  partition  thereof.  Lord  Hard^ 
wicke  said,  that  where  there  had  been  a  long  pos- 
session under  an  agreement  for  owelty  of  partition,  the 
Court  was  strongly  inclined  to  quiet  the  enjoyment  of 
such  estates  ;  and  he  was  at  first  of  opinion  to  establish 
the  agreement,  but  it  appeared  that  it  was  only  an 
agreement  between  the  husbands,  which  could  by  no 
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means  bind  the  inheritance  of  the  two  wives  ;  for  the 
argument  of  long-  enjoyment  was  of  no  force,  unless  it 

r«fcTit.  19.  had  been  originally  the  agreement  of  the  wives.  His 
Lordship  further  observed,  that  if  a  joint  tenant,  upon  a 
partition,  thought  proper  to  accept  of  a  contingent  un- 
<:ertain  advantage,  where  one  moiety  of  the  land  was  of 
superior  value  to  the  other,  it  would  not  vacate  the 
agreement. 

By  devolving        49    ^hc  last  modc  bv  which  an  estate  in  ioint  te- 

to  one  person.  -^  o 

nancy  may  be  destroyed,  is  by  the  devolving  of  all  the 
shares  on  one  of  the  joint  tenants,  by  survivorship  ;  by 
which  he  acquires  an  estate  in  severalty. 


jO* 
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Section  I. 


An  estate  in  coparcenarv  arises,  where  a  person  seised  ^ow  this  es- 

'^  •'  ^  ^  ...         ^■^^  arises. 

of  lands  and  tenements  in  fee  simple,  or  in  tail,  dies  lu.  8.241,2. 
leaving  only  danghters,  sisters,  aunts,  or  other  female 
heirs  ;  in  which  case  the  estate  descends  to  all  such 
daughters,  sisters,  &c.  jointly ;  when  they  are  called 
coparceners,  and  are  said  to  hold  in  coparcenary,  and 
to  make  but  one  heir  to  their  ancestor. 

2.  An  estate  in  coparcenary  also  frequently  arises  in  idem. 
consequence  of  gavelkind  and  other  customary  descents 

to  all  the  male  children,  in  which  they  are  coparceners. 
Hence  Littleton  says,  that  coparceners  may  be,  either 
by  the  common  law,  or  by  custom. 

3.  The  properties  of  coparceners  are  in  some  respects  properties  of 
like  those  of  joint  tenants  ;  for  they  have  the  same  uni-  r/*"^^!"* 

"  .      *'  1  Inst.  163  *. 

ties  of  interest,  title,  and  possession  :  and,  as  they  make  i69  a. 
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but  one  heii%  they  have  one  entire  freehold  in  the  land, 
in  respect  to  the  pracipe  of  a  stranger. 

4.  In  many  other  points,  however,  coparceners  differ 
materially  from  joint  tenants.  First,  they  always  claim 
by  descent,  whereas  joint  tenants  always  claim  by  pur- 

§  264.  chase.     Thus  Littleton  says,  if  sisters  purchase  lands 

or  tenements,  they  are  joint  tenants  thereof,  not  copar- 
ceners. Hence  it  likewise  follows  that  no  estates  can 
be  held  in  coparcenary  but  such  as  are  of  a  descendible 
nature,  whereas  it  has  been  stated  that  estates  for  life 
and  years  may  be  held  in  joint  tenancy. 

1  Inst,  164  a.  5.  No  Unity  of  time  is  necessary  to  an  estate  in  co- 
parcenary ;  for  if  a  man  has  two  daughters  to  whom 
his  estate  descends,  and  one  dies  leaving  issue  a  son, 
such  son  and  the  surviving  daughter,  and  when  both 
the  daughters  are  dead  their  two  heirs,  will  be  copar- 
ceners, though  the  estates  vest  in  them  at  different 
times. 

Idem,  6.  Coparceners,  though  they  have  an  unity,  have 

not  an  entirety  of  interest ;  for  between  themselves, 
to  many  purposes,  they  have,  in  judgment  of  law, 
several  freeholds.  They  are  properly  entitled,  each 
to  the  whole  of  a  distinct  moiety  ;  and  of  course  there 

2Gomm.  i€8.  is  j\o  JUS  accrescendi,  or  survivorship,  between  them  ; 
for  each  part  descends  severally  to  their  respective 
heirs,  though  the  unity  of  possession  continues. 

The  possession      7.  The  posscssiou  of  One  coparccucr  is  the  posses- 

oftheither?  siou  of  the  othcr ;  the  entry  of  one  coparcener  gene- 
rally is  accounted  in  law  the   entry  of  both,  and   no 

1  Inst.  243  i.  divesting  of  the  moiety  of  the  other.  But  where  one 
coparcener  enters  specially,  claiming  the  whole  land, 
ftnd  taking  the  whole  profits,  she  gains  one  moiety, 
namely,  that  of  her  sister,  by  abatement ;  and  yet  her 
dying  seised  shall  not  take  away  the  entry  of  her  sister. 
In  a  note  to  this  passage,  taken  from  Lord  Notting- 
Ijam'iS  Manuscripts,  it  is  said — "The  contrary  is  held  ; 
ijQ^  ojae  poparcener  cannot  be  disseised  without  actual 
«w*^?  aa^l  cjaim  shaJl  not  alter  the  possession  :"  and 
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the  case  of  Smalls  v.  Dale,  which  will  be  stated  in  the 
next  Title,  was  cited. 

8.  Where   both   coparceners   are  actually    seised,  iinst373». 
Lord  Coke  says,  the  taking  of  the  whole  profits,  or 

any  claim  made  by  the  one,  cannot  put  the  other  out 
of  possession,  without  an  actual  putting  out  or  dis- 
seisin :  but  if  one  coparcener  enters  claiming  the  /iem.243*. 
whole,  and  makes  a  feoffment  in  fee,  and  takes  back 
an  estate  to  her  and  her  heirs,  and  hath  issue,  and 
dies  seised,  this  descent  shall  take  away  the  entry  of 
the  other  sister ;  because,  by  the  feoffment,  the  privity 
of  the  coparcenary  was  destroyed.  And  this  doctrine 
was  admitted  in  the  following  case. 

9.  In  a  writ  of  error  from  the  Court  of  King's  Davenport 
Bench  in  Ireland  to  that  of  England  the  case  was,  iBiack. r. 
that  Maurice  Tyrrell,  being  a  Roman  Catholic,  died 
seised  of  certain  lands,  leaving  two  sons,  Richard  and 
James.  By  the  Irish  statute  2  Ann.  estates  in  fee 
simple  and  fee  tail,  belonging  to  Roman  Catholics, 
descended  to  all  the  sons,  as  if  the  lands  were  held 
in  gavelkind  :  on  the  death  of  Maurice,  his  eldest  son 
Richard  entered  alone,  held  the  same  for  sixty-two 
years,  till  his  death  ;  and  in  the  mean  time  settled  the 
same  by  fine  and  recovery,  to  which  James  his  brother 
was  privy.  On  the  death  of  Richard  in  1766,  leaving 
two  daughters,  James,  the  lessor  of  the  plaintiff,  brought 
an  ejectment  against  his  two  nieces,  for  two  thirds 
of  the  moiety  of  the  lands,  whereof  his  brother  died 
seised,  as  coheir  in  gavelkind  with  his  brother ;  the 
other  third  being:  assio-ned  to  the  widow  of  Richard 
for  her  dower. 

On  the  trial  the  Judge  directed  the  jury  to  find  a 
verdict  for  the  plaintiff;  upon  which  a  bill  of  ex- 
ceptions was  tendered,  setting  out  in  substance  this 
case,  which  was  returned  into  the  King's  Bench  in 
Ireland ;  and  thereupon  the  Court  gave  judgment 
for  the  defendants.     A  writ  of  error  was  then  brought 
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in  the  Court  of  King's  Bench  at  Westminster  ;  and  it 
was  argued  for  the  defendants^,  that  sixty-two  years' 
sole  possession,  and  the  fine,  were  a  bar  to  this  action 
by  the  common  law.  That  this  was  a  question,  not 
between  joint  tenants  or  tenants  in  common,  but  te- 
nants in  gavelkind,  who  were  coparceners  :  and  the 
true  state  of  the  law  was  this,  1.  If  both  enter,  there 
must  be  an  actual  ouster  to  make  a  disseisin.  2.  If 
one  enters  generally,  and  takes  the  profits,  this  is  no 
disseisin.  3.  If  one  enters  specially,  as  in  the  present 
case,  claiming  right  to  the  whole,  and  taking  the  whole 
profits,  this  is  a  disseisin  :  but  after  his  death,  the  other 
may  enter,  unless  barred  by  the  statute  of  Limitations. 
4.  If,  after  a  special  entry,  one  by  feoff'ment  or  fine 
destroys  the  coparcenary,  and  takes  back  an  estate 
in  fee,  and  dies,  the  entry  of  the  other  is  barred. 
Here  Richard  entered  alone  in  1704  ;  took  the  whole 
profits,  settled  the  estate  in  1727  with  the  privity  of 
James,  levied  a  fine,  and  died  after  having  been  sixty- 
two  years  in  possession.  The  entry  of  James  was 
therefore  clearly  barred,  and  he  could  not  maintain  an 
ejectment.    ,  ^bivib 

The  Court  said,  that  the  statute  2  Ann.  made  th^ 
lands  of  Roman  Catholics  descend  in  gavelkind,  that 
was  its  whole  effect ;  and  then  the  adverse  possession 
of  one  gavelkind  tenant  would  not  operate  as  the  pos- 
session of  both.  That  was  a  qualified  rule ;  and  in 
the  present  case  the  acts  of  ownership,  fine,  &c. 
made  an  actual  ouster  ;  so  that  the  statute  of  Limit- 
ations barred  the  plaintiflf. 

10.  Curtesy  and  dower  are  incident  to  estates  held 
in  coparcenary;  as  no  survivorship  takes  place,  each 
shai'e  descending  to  the  heir  of  the  respective  copar- 
ceners. But  in  such  a  case  dower  can  only  be  assigned 
in  common  ;  for  the  widow  cannot  have  it  in  a  different 
manner  from  her  husband. 

11.  Estates  in  coparcenary  may  be  destroyed  by  the 
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alienation  of  one  of  the  coparceners  to  a  stranger,  which 
disunites  the  title,  and  may  disunite  the  interest ;  and 
the  lands  cease  to  be  held  in  coparcenary. 

'12.  Estates  in  coparcenary  may  be  destroyed  by  par-  By  voluntary 
tition,   which  disunites  the  possession ;    and  Littleton  ^^  » 

mentions  four  sorts  of  voluntary  partitions.  The  first 
is  where  coparceners  ag-ree  to  make  partition,  and  do 
make  partition  of  the  tenements,  so  that  each  takes  a 
particular  part  in  severalty. 

13.  Lord  Coke  has  observed  upon  this  section,  that  iinst.  ic6«. 
if  coparceners  make  partition  at  full  age,  and  un- 
married, and  of  sane  memory,  of  lands  in  fee  simple, 
it  is  good  and  firm  for  ever,  though  the  values  be  un- 
equal. But  if  it  be  of  lands  entailed,  or  if  any  of  the 
parceners  be  of  nonsane  memory,  it  shall  bind  the 
parties  themselves,  but  not  their  issues,  unless  it  be 
equal.  If  any  be  covert,  it  shall  bind  the  husband,  but 
not  the  wife,  or  her  heirs  :  if  any  be  within  age,  it 
shall  not  bind  the  infant. 

14.    The   second    mode  of  voluntary   partition   is,  lu.  §244. 
where   coparceners   agree  to   choose   some   friend   to 
divide  the  lands  ;  in  which  case  the  eldest  daughter 
shall  choose  first,  and  the  other  daughters  according 
to  their  seniority, 

15.  The  part  which  the  eldest  takes  by  \irtue  of  her  lu.  §  245. 
priority  of  age  is  called  enitia  pars.    It  is  a  respect  paid 

to  age,  and  merely  honorary,  for  it  does  not  descend 
to  her  issue,  but  the  next  eldest  sister  shall  have  it ; 
whereas  all  those  privileges  which  the  law  gives  to  the 
eldest  sister,  that  are  beneficial  to  her,  descend  to  her 
issue,  and  even  go  to  her  assignee. 

16.  The  third  mode  of  voluntary  partition  is,  where  idem. 
the  eldest  makes  the  division  of  the  lands  ;   in  which 
case  she  shall  choose  last :  for  Lord  Coke  says,   the 
rule  of  law  is,  cujus  est  divisio,  alterius  est  electio  ;  for 
avoiding  partiality. 

17.  The  fourth  mode  of  voluntary  partition  is  to 
have  the  lands  divided^  and  then  the  sisters  to  draw 
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lots  for  their  shares.     And  Lord  Coke  observes  that 
in  this  kind  of  partition  coparceners  fortunam  faciunt 
judicem. 

I  fast  167  a.  ^^-  Lord  Coke  also  observes  that  there  are  other 

partitions  in  deed  beside  those  here  mentioned ;  for  a 
partition  between  tw^o  coparceners^  that  the  one  shall 
have  and  occupy  the  land  from  Easter  until  the  1st  of 
August  in  severalty,  and  the  other  shall  have  and  oc- 
cupy the  land  from  the  1st  of  August  till  Easter,  yearly 
to  them  and  their  heirs,  is  a  good  partition.  Also,  if 
two  coparceners  have  two  manors  by  descent,  and  they 
make  partition,  that  the  one  shall  have  one  manor  for 
one  year^  and  the  other  the  other  manor  for  that  year, 
and  so  alternisvicibus  to  them  and  their  heirs ;  this  is 
a  good  partition.  The  same  law  is  if  a  partition  be 
made  for  two  or  more  years,  and  each  coparcener  has 
an  estate  of  inheritance,  and  no  chattel ;  albeit  either 
^  of  them,  alternis  vicibus,  has  the  occupation  but  for  a 
certain  term  of  years. 

Lit.  §  250.  19.  These  partitions  might  formerly  have  been  made 

by  parol    only,  without  deed  or  livery ;  in  consequence 
.  of  the  statute  of  Frauds,  29  Cha.  %.  c.  3.,   no  legal  par- 
tition can  now  be  made  between  coparceners  without 

Tit.  18.  c.  2.  deed.  But  an  agreement  in  writing  to  make  a  partition 
will  have  the  same  efifect  in  equity,  as  an  actual  parti- 
tion at  law. 

By  writ  of  gO.  Where  coparceners  cannot  agree  upon  any  of 

Lu. '§247,8.  the  preceding  modes  of  partition,  anyone  or  more  of 
them  may  bring  a  writ  of  partition  against  the  others 
or  other  of  them  ;  and  when  judgment  is  given  upon 
this  writ,  that  a  partition  shall  be  made  between  the 
parties,  the  sheriif  and  jury  make  a  division  of  the 

Tit.  18.  c.  2.  lands,  in  the  same  manner  as  between  joint  tenants, 
not  making  mention  in  the  judgment  of  t,lie  elder  sister 
more  than  of  the  younger. 

iinst.  175a.  21.  At  common  law  the  writ  of  partition,  l^y  for  onje 
coparcener,  tenant  of  the  freehold,  against  tiie  other, 
and  against  the  alienee  of  such,  coptnicener  :  but  it  lay 
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not  for  the  alienee,  nor  for  the  tenant  by  the  curtesy. 
And  if  one  coparcener  had  made  a  lease  for  life,  she 
could  not  afterwards  bring-  a  writ  of  partition  during^ 
the  continuance  of  that  estate. 

22.  If  there  were  three  coparceners,  and  the  eldest 
purchased  the  part  of  the  youngest,  yet  she  should 
have  a  writ  of  partition  at  common  law  against  the 
middle  sister ;  for  though  she  had  one  part  by  pur- 
chase, yet  this  did  not  strip  her  of  her  character  of  a 
coparcener.  It  was  a  stronger  case  where  there  were 
three  coparceners,  and  the  eldest  took  a  husband,  who 
purchased  the  share  of  the  youngest.  The  husband  was 
a  stranger,  and  no  coparcener :  yet  he  and  his  wife 
should  have  a  writ  of  partition  against  the  middle  sister, 
at  the  common  law  ;  because  he  was  seised  of  one  part 
in  right  of  his  wife,  who  was  a  parcener. 

23.  A   tenant  by  the  curtesy  shall  have  a  wTit  of  i  last  175 «. 
partition  upon  the  statute   32  Hen.   8.  ;  for  although 

he  is  neither  joint  tenant  nor  tenant  in  commoTi,(for 
that  a  prcecipe  lies  a^inst  the  parcener  and  tenant  by 
the  curtesy)  yet  he  is  in  equal  mischief  as  another 
tenant  for  life. 

24.  The  proceedings  under  a  writ  of  partition  are 
somewhat  altered  by  the  statutes  31  Hen.  8.  c.  1.  and 
32  Hen.  8.  c.  32.,  and  still  more  by  the  statute  8 
&  9  Will.  3.  c.  31.,  all  of  which  extend  to  copar- 
ceners ;  aud  have  been  stated  in  the  preceding  Title. 

25.  It  has  been   held,   in  a  modern  case,   that  the  Bnrreiir. 
statutes   respecting  partitions  do  not   extend  to  copy-  &*p^i.3^*^' 
hold    estates. 

26.  All  lands  and  other  real  property,  which  are  wTiatmaybe 
capable  of  a  division,   must  be  divided  upon  a  writ  of  jY^t^eii!^ 
partition,  and  set  out  by  metes  and  bounds.     Castles 
used  for  the  necessary  defence  of  the  realm,  or  which 
were  the  heads  of  earldoms  or  baronies,  were  allotted 
to  the  eldest  sister :  but  castles  for  habitation  and  private  jit.  26.  c.  1. 
use,  and  houses,  may  be  divided  among  coparceners. 
27.  There  are  several  kinds  of  incorporeal  heredita-  1  inst,  i64  4. 

165  a. 
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ments  which  cannot  be  divided  among  coparceners ; 
they  were  therefore  allotted  to  the  eldest  sister,  and  the 
others  had  an  allowance  out  of  the  rest  of  the  inherit- 
ance :  but  where  nothing-  else  descended,  then  it  was 
agreed  that  each  coparcener  should  have  them  for  a 
certain  time. 

By  partition  in      28.  Partitions  between  coparceners  are  now  usually 

Tit!°i8.T2.  made  by  means  of  a  bill  in  Chancery,  in  the  same 
manner  as  partitions  between  joint  tenants ;  and  par- 
titions may  also  be  made  by  the  commissioners  of  an 

11^20.  inclosure  act. 

Incidents  after      29.  Though  the  law  givcs  to  cvcry  coparcener  a 

partition.  •  .  .  -,  ^ 

1  Inst.  173  J.  power  to  sever  her  own  moiety  or  share,  and  to  carry  it 
to  the  family  into  which  she  marries  ;  yet  since  the  par- 
tition is  compulsory,  the  law  will  not  put  coparceners 
in  a  worse  condition,  after  partition,  than  if  they  had 
enjoyed  their  shares  in  coparcenary;  therefore  in  a  suit 
commenced  for  any  part,  or  on  eviction  of  any  part, 
they  shall  have  like  remedy  as  if  they  had  enjoyed  in 
common  :  in  which  case,  if  a  suit  had  been  commenced, 
both  parties  must  have  been  impleaded  ;  and  on  a  re- 
covery, there  had  been  an  equal  loss  to  both. 
We**-  30.  There  is,  therefore,  after  partition  a  warranty 

annexed  to  each  part ;  so  that  if  either  be  impleaded, 
she  may  vouch  her  sister ;  and  if  she  loses,  she  may 
recover  one  moiety  of  her  loss  in  value  against  the 
other  sister.  For  there  is  a  condition  annexed  to 
every  partition,  that  if  either  the  whole,  or  any  share, 
or  an  estate  for  life,  or  in  tail  thereout,  be  evicted, 
the  party  so  evicted  may  enter  on  her  sister's  moiety, 
and  avoid  the  partition  of  an  undivided  moiety  of  what 
is  left. 
Lit.  §251,2.  31  If  two  houses  descend  to  two  coparceners,  one 
worth  twenty  shillings  a  year,  and  the  other  only 
worth  ten  shillings  a  year,  each  coparcener  upon  a 
partition  shall  have  a  house :  but  she  who  has  the 
house  worth  twenty  shillings  a  year  shall  pay  to  the 
other,  and  her  heirs,  five  shillings  a  year,  that  the  par- 
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tition  may  be  equal ;  and  distress  may  be  of  common 
right,  into  whose  hands  soever  the  house  goes. 

32.  This  kind  of  rent  is  called  a  rent  for  owelty  or  i  last*  169  a. 
equality  of  partition,  and  might  formerly   have  been 
granted  without  deed  ;  and  where  a  rent  of  this  kind 

is  granted  generally,  it  shall  issue  out  of  the  grantor's 
share,  and  shall  go  in  coparcenary. 

33.  Estates  in  coparcenary  are  also  destroyed  by  the  ^y  descent  to 

,  "^  J  J  oyg  Qf  then). 

whole  at  last  descending  to  one  of  the  coparceners, 
which  brings  it  to  an  estate  in  severalty. 
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^  Section  I. 

Description  of.  A  TENANCY  in  common  is  whcFC  two  OF  more  persons 
iinsligoA.  hold  lands  or  tenements  in  fee  simple,  fee  tail,  or  for 
term  of  life  or  years,  by  several  titles;  not  by  a  joint 
title  ;  and  occupy  the  same  lands  or  tenements  in  com- 
mon ;  from  which  circumstance  they  are  called  tenants 
in  common,  and  their  estate  |t  tenancy  in  common. 
sComm.  191.  2.  The  only  unity  reqtiired  between  tenants  in  com- 
mon is  that  of  possession.  For  one  tenant  in  com- 
mon may  hold  his  part  in  fee  simple,  the  other  in  tail, 
or  for  life  :  so  that  there  is  no  unity  of  interest.  One 
may  hold  by  descent,  the  other  by  purchase ;  or  the 
one  by  purchase  from  one  person,  and  the  other  by 
purchase  from  another ;  so  that  there  is  no  unity  of 
title.  One's  estate  may  have  been  vested  fifty  years, 
the  other  but  yesterday ;  so  that  there  is  no  unity  of 
time. 
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3.  A  tenancy  in  common  may  be  created  by  the  de-  How  created, 
struction  of  an  estate  in  joint  tenancy  or  coparcenary. 

Thus,  Littleton  says,  if  a  man  enfeoffs  two  joint  tenants  §  292—299. 
in  fee,  and  one  of  them  enfeoffs  a  stranger  of  his  share, 
the  alienee  and  the  other  joint  tenant  are  tenants  in 
common. 

4.  So,  if  two  persons  have  an  estate  in  coparcenary,  id.  309. 
and  one  of  them  alienes  his  share  to  a  stranger,  the 
alienee  and  the  other  coparcener  become   tenants  in 
common. 

5.  It  has   been   stated  in    a  preceding   Title  that  ru.  i8.c.  1. 
where  lands  are  given  to  two   men,  and  the  heirs  of 

their  bodies,  they  have  a  joint  estate  for  their  lives, 
and  several  inheritances ;  so  that  they  are  joint  te- 
nants for  life,  and  tenants  in  common  in  tail,  of  the 
inheritance. 

6.  If  lands  be  given  to  John,  Bishop  of  Norwich,  1  inst.  190  a. 
and  his  successors,   and  to   John  Overall,    Doctor  of 
Divinity,  and  his  heirs,   being  one  and  the  same  per- 
son, he  is  tenant  in   common  with  himself. 

7.  A   tenancy  in   common  may  also  be  created  by  Tit.  32.  &  38. 
express  limitations  in  a  deed  or  will,  of  which  an  ac- 
count will  be  given  hereafter. 

8.  Tenancies  in  common  descend  to  the  heirs  of  each  J^fi^ents  to 

this  estate. 

of  the  tenants,  because  they  have  several  freeholds,  and 
not  an  entirety  of  interest,  like  joint  tenants  ;  therefore 
there  is  no  survivorship  among  them. 

9.  By  the  old  law  tenants  in  common  had  no  remedy 
against  each  other  for  the  rents  of  the  estate :  but  by 
the  statute  4  &  5  Ann.  c.  16,  s.  27.  actions  of  account 
are  maintainable  by  tenants  in  common  against  each 
other,  in  the  same  manner  as  by  joint  tenants  ;  and  by 

the  statute  of  Westm.  2.  c.  22.   they   have  the  same  Titisc.i. 

I  64,  5. 

remedies  against  each  other,  in  cases  of  waste,  as  joint 
tenants. 

10.  If  two  tenants  in  common  be  of  a  dove-house,  iinst.  200a. 
and  the  one  destroy  the  old  doves,  whereby  the  flight 

is  wholly  lost,   the  other  tenant  in  common  shall  have 
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an  action  of  trespass  ;  for  the  whole  flight  is  destroyed, 
tiierefore  he  cannot  in  bar  plead  tenancy  in  common. 
So  it  is  if  two  tenants  in  common  be  of  a  park,  and  one 
destroys  all  the  deer,  an  action  of  trespass  lies. 
iVfoo.7i.pl.  11.  It  was  held  in  Trin.  6  Eliz.  bv  Dver  and  Wes- 

194.  .  .  "^ 

ton,  that  if  there  be  two  tenants  m  common  of  a  wood, 
and  the  one  leases  his  part  to  the  other  for  years,  if 
the  lessee  cuts  down  trees  and  does  waste,  he  will  be 
punished  for  a  moiety  of  the  waste,  and  the  lessor  may 
recover  a  moiety  of  the  place  wasted. 

12.  One  tenant  in  common  cannot,  however,  main- 
tain an  action  on  the  case,  in  the  nature  of  waste, 
against  another  tenant  in  common,  in  possession  of 
the  whole,  under  a  demise  of  his  companion's  moiety, 
for  cutting  down  trees  of  a  proper  age  and  growth 
for  being  cut. 
Martynr.  13.  In  an  action  on  the  case,  in  the  nature  of  waste, 

8TennR'.i45.  .it  appeared  that  the  plaintiff  and  defendant  were  te- 
nants in  common  of  land,  on  which  were  several  trees, 
growing ;  that  the  defendant  occupied  the  whole, 
having  a  demise  from  the  plaintiff  of  his  moiety  ;  and 
that  he  had  felled  many  trees,  all  of  which  were  of  a 
proper  age  to  be  cut  down. 

For  the  defendant,  it  was  objected,  that  under  these 
circumstances  this  action  for  misfeasance  could  not  be 
supported  ;  for  that  the  case  must  be  considered  in  the 
same  light  as  if  the  plaintiff  had  not  leased  his  moiety 
to  the  defendant ;  the  trees,  as  part  of  the  inheritance, 
not  passing  by  that  lease.  And  if  so,  that  one  te- 
nant in  common  could  not  bring  such  an  action  against 
another,  unless  for  some  injury  done  to  the  inheritance, 
which  was  not  pretended  here,  as  all  the  trees  were 
proper  for  being  cut ;  that,  if  the  defendant  could  not 
cut  trees  in  this  state,  one  obstinate  tenant  in  common 
might  prevent  the  others  from  taking  the  produce  of 
the   land. 

For  the  plaintiff  it  was  contended  that  the  defend- 
ant ceased  to  be  tenant  in  common  during  the  lease. 
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and  became  liable  to  the  plaintiff  like  any  other  lessee. 
That  even  if  no  lease  had  been  granted  by  the  plain- 
tiff to  the  defendant,  the  former  might  maintain  this 
action  on  the  authority  of  Moor^  71.  pi.  194.,  and 
Waterman  v.  Soper. 

On  the  part  of  the  defendant  it  was  answered  that 
in  the  two  cases  cited  it  was  taken  for  granted  that 
waste  had  been  committed  ;  which  was  not  the  case 
here.  In  Moor  it  was  stated  that  the  lessee  cut  trees, 
and  did  waste  ;  that  the  instance  put  in  Lord  Ray- 
mond was,  the  destruction  of  the  ichole  flight  of  pi- 
geons. 

The  Judge  directed  a  verdict  to  be  taken  for  the 
plaintiff,  for  the  value  of  half  the  trees,  with  leave  for 
the  defendant  to  set  it  aside,  if  the  Court  should  be  of 
opinion  that  the  action  could  not  be  maintained. 

On  a  motion  to  enter  a  verdict  for  the  defendant. 
Lord  Kenyon  said,  the  verdict  had  neither  principle 
nor  authority  for  its  support.  The  defendant  could 
not  be  in  a  worse  situation,  by  being  tenant  to  the 
plaintiff  of  his  moiety,  than  he  would  have  been  in,  if 
the  plaintiff  had  not  demised  to  him  ;  and,  considered 
in  that  point  of  view,  the  action  could  not  be  sup- 
ported. This  was  an  action  ex  delicto  :  if  one  tenant 
in  common  misused  that  which  he  had  in  common 
with  another,  he  was  answerable  to  the  other,  in  an 
action,  as  for  misfeasance.  But  here  it  did  not  ap- 
pear that  the  defendant  committed  any  thing  like  waste  : 
no  injury  was  done  to  the  inheritance,  no  timber  was 
improperly  felled ;  the  defendant  only  cut  those  trees 
that  were  fit  to  be  cut ;  and  if  he  w  ere  liable  in  such 
an  action  as  this,  it  would  have  the  effect  of  enablins: 
one  tenant  in  common  to  prevent  the  other's  taking 
the  fair  profits  of  the  estate.  In  another  form  of 
action  the  plaintiff  would  be  entitled  to  recover  a 
moiety  of  the  value  of  the  trees  that  were  cut.  Ver- 
dict for  the  defendant. 

14.  The  possession  and  seisin  of  one  tenant  in  com-  'J®  p<'?»ef»>oo 

1  -  of  one  IS  that 

of  tbe  other. 
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mon  is  the  possession  and  seisin  of  the  othei%  because 
such  possession  is  not  adverse  to  the  right  of  his  com- 

1  Inst.  199 «.  panion,  but  in  support  of  their  common  title.  And  al- 
though one  tenant  in  common  takes  the  whole  profits, 
yet  this  does  not  devest  the  possession  of  his  companion. 
But  if  oiie  tenant  in  common  drives  the  cattle  of  his 
companion  off  the  land,  or  prevents  him  from  entering 
upon  and  occupying  the  land,  this  will  devest  the  pos- 
session, so  as  to  entitle  the  companion  to  bring  an 
ejectment. 

smaiesr.  15    Lord  Hobart  reports  it  to  have  been  laid  down 

Dale,  Hob,120.  f  r^ 

by  the  Court  of  Common  Pleas,  in  12  James,  that  the 
entry  of  one  tenant  in  common  might  be  in  three  ways  ; 
either  in  the  name  of  herself  or  her  fellow ;  or  gene- 
rally, which  shall  always  be  taken  according  to  right, 
as  being  under  construction  of  law,  and  therefore  law- 
ful ;  or,  lastly,  entry  claiming  all  expressly ;  which  can- 
not dispossess  her  fellow  ;  for  her  possession  is  over  all 
lawful,  as  well  before  as  after  such  claim  ;  so  that  there 
is  no  possession  altered  by  such  claim.  Then  a  sole 
claim  without  more  can  never  change  the  possession  ; 
and  without  a  change  of  possession,  it  remains  as  before. 
221^*423"  From  which  it  follows  that  a  tenant  in  common  can 
never  be  disseised  by  his  fellow,  but  by  an  actual  ouster. 
Fairciaimr.  16.  Ouc  tcuaut  in  commou   received  all  the  rents  for 

5  60^*^2604.  twenty-six  yeafs  :  in  an  ejectment  brought  by  the  other 
tenant  in  common,  for  the  recovery  of  his  moiety,  the 
question  was,  whether  this  possession  of  twenty-six 
years  amounted  to  an  expulsion  of  the  companion,  so 
as  to  devest  his  estate. 

It  was  said  that  tenants  in  common,  as  well  as  joint 
tenants  and  coparceners,  have  a  joint  possession,  and 
the  possession  of  one  is  the  possession  of  both ;  that 
the  perception  of  the  profits  did  not  amount  to  an  ex- 
pulsion. One  tenant  in  common  might,  indeed,  dis- 
seise another :  but  then  it  must  be  done  by  an  actual 
disseisin,  and  not  by  a  bare  perception  of  the  pro- 
fits only. 
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The  Court  was  of  opinion  that  there  was  no  adverse 
possession,  no  keeping  the  plaintiff  out  of  possession. 
One  tenant  in  common  had  received  the  rent,  and  not 
accounted  for  it  to  the  other :  but  there  was  no  ex- 
pulsion, no  ouster. 

17.  Notwithstanding  the  principle  established  in  the 
preceding-  case,  it  has  since  been  determined  that  thirty- 
six  years  sole  and  uninterrupted  possession  by  one  te- 
nant in  common,  without  any  account  or  demand  made, 
or  claim  set  up  by  his  companion,  was  a  sufficient 
ground  for  a  jury  to  presume  an  actual  ouster  of  the 
co-tenant. 

18.  Upon    a  rule  to   shew  cause  why  a  new  trial  Doe  r.  Prosser, 
should  not  be  granted.   Lord  Mansfield  reported  that    '^^^' 
from  the  year  1734  one  tenant  in  common  had  been 

in  the  sole  possession  of  the  lands,  without  any  claim 
or  demand  by  any  person  or  persons  claiming  under 
the  other  tenant  in  common.  That  no  actual  ouster 
was  proved  :  but,  upon  the  circumstances,  he  had  left 
it  to  the  jury  to  say,  whether  there  was  not  sufficient 
evidence  before  them  to  presume  an  actual  ouster; 
and  supposing  there  was  an  actual  ouster,  in  that  case 
the  lessors  of  the  plaintiff  were  barred.  The  jury 
found  there  was  sufficient  evidence  to  presume  an 
actual  ouster. 

After  the  case  had  been  argued.  Lord  Mansfield 
said — ^'It  is  very  true  that  I  told  the  jury  they  were 
warranted  by  the  length  of  time  in  this  case,  to  pre- 
sume an  adverse  possession  and  ouster  by  one  of  the 
tenants  in  common  of  his  companion ;  and  I  am  still 
of  the  same  opinion.  Some  ambiguity  seems  to  have 
arisen  from  the  term  actual  ouster,  as  if  it  meant  some 
act  accompanied  with  real  force,  and  as  if  a  turning 
out  by  the  shoulders  were  necessary.  But  that  is  not 
so.  A  man  may  come  in  by  rightful  possession  ;  and 
yet  hold  over  adversely,  without  a  title.  If  he  does, 
such  holding  over,  under  circumstances,   will  be  equi- 
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valent  to  an  actual  ouster.  For  instance^  length  of 
possession  during  a  particular  estate,  as  a  term  for 
1,000  years,  or  under  a  lease  for  lives  as  long  as  the 
lives  are  in  being,  gives  no  title  :  but  if  tenant  poitt 
auter  vie  hold  over  for  tv^^enty  years,  after  the  death 
of  cestui  {jue  vie,  such  holding  over  will  in  ejectment 
be  a  complete  bar  to  the  remainderman  or  reversioner, 
because  it  was  adverse  to  his  title.  So,  in  the  case  of 
tenants  in  common,  the  possession  of  one  tenant  in 
common,  eo  nomine,  as  tenant  in  common,  can  never 
bar  his  companion,  because  such  possession  is  not 
adverse  to  the  right  of  his  companion,  but  in  support 
of  their  common  title  ;  and  by  paying  him  his  share, 
he  acknowledges  him  to  be  co-tenant.  Nor,  indeed, 
is  a  refusal  to  pay  of  itself  sufficient,  without  denying 
his  title  :  but  if,  upon  demand  by  the  co-tenant  of  his 
moiety,  the  other  denies  to  pay,  and  denies  his  title, 
saying,  he  claims  the  whole,  and  will  not  pay,  and 
continues  in  possession,  such  possession  is  adverse, 
and  ouster  enough.  The  question  then  is,  whether 
the  possession  in  this  case,  after  the  particular  estate 
ended,  was  a  possession  as  tenant  in  common  eo  no- 
mine, or  adverse.  "  '  '  ' 
*^'lt  is  a  possession  of  near  forty  years,  which  is  'iWi'ef 
than  quadruple  the  time  given  by  the  statute  for  te- 
nants in  common  to  bring  their  action  of  account,  if 
they  think  proper,  namely,  six  years  :  but  in  this  case 
no  evidence  whatsoever  appears  of  any  account  de- 
manded, or  of  any  payment  of  rents  and  profits,  or  of 
any  claim  by  the  lessors  of  the  plaintiff,  or  of  any 
acknowledgment  of  the  title  in  them,  or  in  those  under 
whom  they  would  now  set  up  a  right;  therefore,  I 
am  clearly  of  opinion,  as  1  was  at  the  trial,  that  an 
undisturbed  and  quiet  possession,  for  such  a  length 
of  time,  is  a  sufficient  ground  for  the  jury  to  pre- 
sume an  actual  ouster,  and  that  they  did  right  in  so 
doing." 
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The  other  Judges  concurred^  and  the  rule  for  a 
new  trial  was  discharged. 

19.  It  was  determined,  in  the  following  modern 
case,  that  where  one  tenant  in  common  levied  a  fine 
of  the  whole  estate,  and  took  the  rents  and  profits 
afterwards,  without  account,  for  nearly  five  years, 
this  was  no  evidence  whence  a  jury  should  be  direct- 
ed, against  the  justice  of  the  case,  to  find  an  ouster  of 
his  companion  at  the  time  of  the  fine  levied. 

20.  Philip  Fincher  beins^  tenant  for  life,   remainder  Peaceable 

^  r.  Read 

to  his  first  and  other  sons  in  tail,  remainder  to  all  his  East,  r.' 568. 
daughters  as  tenants  in  common  in  tail,  (who  after- 
wards levied  a  fine,)  died,  leaving  three  daughters : 
Mary  married  to  Thomas  Hornblower,  Ann  married 
to  Nicholas  Pearsall,  and  Margaret,  who  died  unmar- 
ried before  her  sister  Mary.  Mrs.  Hornblower,  under 
her  marriage  settlement,  having  a  power  to  dispose  of 
her  share,  executed  it  in  favour  of  the  right  heirs  of 
her  husband,  with  a  power  of  revocation.  She  sur- 
vived her  husband,  and  died  in  March  1796.  The 
lessor  of  the  plaintiff  claimed  as  heir  at  law  of  her  hus- 
band, under  her  appointment.  After  her  death  N. 
Pearsall  and  Ann  his  wife  levied  a  fine  of  the  whole 
estate  as  of  Easter  term  1796.  It  was  understood, 
before  the  trial,  that  the  defendants  meant  to  claim 
under  a  deed  or  will,  or  both,  of  Mrs,  Hornblower, 
executed  subsequent  to  the  deed  of  appointment  be- 
fore mentioned;  in  consequence  of  which  the  plain- 
tiff's counsel  produced  evidence  by  anticipation,  which 
went  decidedly  to  prove  that  at  the  time,  and  long  be- 
fore^  when  the  supposed  instrument  bore  date,  Mrs. 
Hornblower  was  insane ;  whereupon  the  defendant's 
counsel,  saying  they  were  not  then  prepared  to  meet 
that  case,  stood  upon  their  title,  derived  from  the  fine, 
operating  upon  what  they  contended  was  an  adverse 
possession,  by  Pearsall  and  his  wife,  of  the  whole  estate, 
at  the  time  of  the  fine  levied ;  as  to  which  it  appeared 
in  evidence,  that  since  the  death  of  Mrs.  Hornblower, 
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and  till  Pearsall's  death,  the  latter  alone  received  the 
whole  rent;  and  that  no  rent  was  ever  paid  to  the 
lessor  of  the  plaintiff,  and  no  entry  was  proved  to  be 
made  by  him. 

For  the  lessor  of  the  plaintiff  it  was  insisted  at  the 
Tit.  35.  c.  13,  trial,  that  no  entry  was  necessary  to  avoid  the  fine,  he 
having  been  tenant  in  common  with  Pearsall  during; 
his  life.  That  he  might  elect  whether  the  receipt  of 
rent  by  Pearsall  should  be  an  ouster  or  not ;  and  if  he 
were  not  ousted,  the  fine  would  only  operate  on  the 
title  and  interest  of  the  defendants. 

On  the  other  side  it  was  insisted,  that  as  the  lessor 
of  the  plaintiff  was  never  in  possession,  this  case  was 
distinguishable  from  the  common  one,  where  several 
tenants  in  common  being  in  possession,  one  of  them 
levies  a  fine  of  the  whole  ;  and  that  here  the  possession 
being  adverse  from  the  death  of  Mrs.  Hornblower,  and 
no  entry  having  been  made,  the  fine  was  a  bar  to  the 
plaintiff's  recovery. 

The  jury,  under  the  judge's  direction,  found  a  ver- 
dict for  the  plaintiff;  and  leave  was  given  to  the  de- 
fendant to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  an  entry  was  necessary  to  avoid  the  fine. 

Lord  Kenyon. — The  whole  of  the  defence  is  founded 
in  a  most  unrighteous  and  fraudulent  proceeding  ;  and, 
in  order  to  give  effect  to  it,  the  legal  operation  of  the 
fine  is  insisted  on  ;  and  it  is  asked,  if  this  were  not  an 
adverse  possession  by  Pearsall,  at  the  time  of  the  fine 
levied,  where  the  line  was  to  be  drawn.  He  said  he 
had  no  hesitation  in  saying  where  the  line  of  adverse 
possession  began,  and  where  it  ended.  Pi'imd  facie 
the  possession  of  one  tenant  in  common  was  that  of 
the  other,  and  every  case  and  dictum  in  the  books  was 
to  that  effect.  But  it  might  be  shewn  that  one  of 
them  had'  been*  in'  possession,  and  had  received  the 
rents  and  profits  to  his  own  use,  without  account  to 
the  other;  and  that  the  other  had  acquiesced  in  this  for 
such  a  length  of  time  as  might  induce  a  jury,  under 
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^W  the  circumstances^  to  presume  an  actual  ouster  of 
his  companion,  and  there  the  line  of  presumption  end- 
ed.    In   the  case  of  Doe  v.  Prosser,  Lord  Mansfield  ^a/?,  §  is. 
rig-htly  said,  it  was  not  necessary  to  shew  actual  force^ 
in  order  to  prove  an  ouster^  as  by  turning'  a  man  out 
by  the  shoulders  ;  but,  as  was  also  observed   by  Mr. 
Justice  Aston,  it  might  be  inferred  from  circumstances,, 
which   circumstances   were   matter   of  evidence  to  be 
left  to  a  jury.     There,  there   was  an  undisturbed  and 
exclusive   possession   by   one   tenant    in    common    for 
forty  years,  which  the  Court  properly  held  to  be  suf- 
ficient evidence  of  an  ouster,  to  leave  to  a  jury  :  but 
no  judge  could  think  himself  warranted  in  directing  a 
jury  to  make  such  a  presumption  in  this  case^  in  order 
to   work   the   grossest   injustice,  and  in  aid  of  fraud. 
AVhat  was  the  case  here  ?     During  Mrs.  Hornblower's 
life,  Pearsall  held  as  tenant  in  common  with  her ;  he 
received  all  the  rent,  but  he  accounted  for  her   pro- 
portion.    She  died  in  the  month  of  March  1796,  the 
defendants  or  Pearsall  having,  as  was  supposed,  pro- 
cured from  her,  at  a  time  when  the  jury  had  found 
her  to  be  insane,  an   instrument   conveying   the  pro- 
perty to  them.     Then  in  Easter  term    following,    for 
the    purpose   of   securing  the   possession  of  this   ill- 
gotten   property,   the  fine   was   levied.     But   Pearsall 
had  then  done  no  act  which  manifested   that  he  held 
the  possession  of  the  whole  adversely :  the  levying  a 
fine  of  the  whole  was  no  ouster  of  his   companion. 
About  a  month  intervened  between  the  death  of  Mrs. 
Hornblower  and  the  levying  of  the  fine.     What  notice 
was  there  to  the  lessor  of  the  plaintiff  at  that  time  that 
Pearsall  had  acted  adversely,  so  that  he  should  be  taken 
to  have  acquiesced  in  his  title.    All  the  cases  mentioned 
went  upon  the  ground  of  acquiescence  in  an  adverse 
holding,  in  order  to  presume  an  ouster.     In  Fairclaim  ^inte,  §  is. 
V.  Shackleton  there  had  been  a  perception  of  the  rent 
by  one.  tenant  in  common  for  twenty-six  years  :  but  the 
title  of  the  other  being  admitted,  no  ouster  was  pre- 
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surtied.    Without  an  ouster  was  found  by  the  jury,  (he 
possession  of  one  tenant  in  common  must  be  taken  to 
be  the  possession  of  all.     He  admitted  that  upon  the 
Tit.  12.  c.  2.     principle  of  the  case  of  Lade  v.  Holford,  the  jury  might 
from  circumstances  presume  an  ouster ;  and  where  the 
fact  was  so  found,  the  legal  consequences  would  ensue : 
but  no  judge  would  advise  a  jury  to  make  the  presump- 
tion in  this  case.     Then  unless  the  holding  were  ad-^ 
verse,  there  was  no  occasion  for  an  entry  to  avoid  the 
Tit.  35.  c.  13.    fine.     Suppose  a  tenant  for  years  levied  a  fine,  no  entry 
by  the  landlord  would  be  necessary  in  order  to  enable 
him  to  maintain  an  ejectment  at  the  end  of  the  term. 
iBurr.  111.      In  Taylor  v.  Horde,  Lord  Mansfield  said,  that  in  order 
to  advance  justice  he  would  enable  the  real  owner  in 
such  a  case  to  consider  himself  kept  out  by  wrong  or 
not,  at  his  election.    So  a  tenant  in  common  might  rely 
on  the  possession  of  his  co-tenant,  as  his  own,  unless 
there  were  an  actual  ouster  in  fact,  or  the  jury  found  it 
from  circumstances  :  but  nothing  of  that  sort  was  here 
found ;  and  therefore  the  Court  might  consider  the  levy- 
ing of  the  fine  as  rightfully  and  legally  done,  and  in- 
tended to  operate  only  on  that  share  of  the  premises  to 
which  the  defendants  were  lawfully  entitled. 

Mr.  Justice  Lawrence  cited  the  case  of  Coppinger 
V.  Keating,  on  a  writ  of  error  from  Ireland,  Mich. 
22  Geo.  3.  where  one  of  two  brothers,  professing  the 
Catholic  religion,  entered  on  the  death  of  his  elder 
brother  on  the  lands,  of  which  they  were  tenants  in 
common,  in  consequence  of  the  gavel  act ;  which  en- 
acted that  the  lands  of  persons  of  that  persuasion  should 
descend  to  all  the  males,  according  to  the  custom  of 
gavelkind;  and  held  them  for  several  years  until  his 
death  ;  and  the  Court  determined  that  the  son  of  the 
elder  brother  was  not  barred  by  the  statute  of  Limita- 
tions; as  the  uncle  was  tenant  in  common  with  him 
under  that  act,  no  actual  ouster  being  found.  The 
rule  was  made  absolute  for  entering  a  nonsuit, 
jcurt^.*^  ^1«  Estates  held  in  common  are  subject  to  curtesy  : 
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therefore  if  a  woman  tenant  in  fee  or  in  tail,  of  a  por- 
tion of  an  estate  held  in  common  with  another,  mar- 
ries, has  issue,  and  dies,  her  husband  will  be  entitled  to 
her  portion  of  the  estate  as  tenant  by  the  curtesy ;  and 
the  seisin  of  one  tenant  in  common  will  be  considered 
as  the  seisin  of  the  other,  for  this  purpose. 

22.  A.  died  leaving  a  wife,  a  son,  and  a  daughter.  p^^'^J; 
The  widow  entered  upon  the  estate ;  and  was  seised  as  ^f ,^'m-  ^'^• 
tenant  in  dower  of  one  part,  as  tenant  m  common  with 
her  son  of  another  part,  and  of  a  third  as  guardian  in 
socage  to  him.  The  son  went  beyond  sea,  and  died 
there  under  age,  whereby  the  daughter  became  entitled 
to  his  share.  She  during  her  infancy  married  the  plain- 
tiff; and,  together  with  him,  applied  to  the  mother  to 
be  let  into  possession  of  the  son's  part,  which  the 
mother  refused,  imagining  the  son  was  still  alive,  and 
therefore  insisted  to  hold  the  land  for  him.  Upon  this 
they  filed  a  bill  in  Chancery  for  an  account,  which 
was  accordingly  directed.  After  this  the  daughter  died; 
and  upon  farther  application  to  the  Court  by  the  hus- 
band, one  question  was,  whether  the  seisin  of  the 
mother,  after  the  son's  death,  being  tenant  in  common 
with  the  daughter,  was  the  seisin  of  the  daughter  suf- 
ficient to  make  the  husband  tenant  by  the  curtesy  of 
her  part. 

The  Court  held  it  was  sufficient  ;  for  the  entry  and 
possession  of  one  tenant  in  common  was  the  entry 
and  possession  of  the  other  :  accordingly  it  was  decreed 
for  the  plaintiff.  And  it  was  said  that  where  one  en- 
tered claiming  the  whole  for  himself,  in  exclusion 
of  his  companion,  this  might  not  serve  as  the  entry 
of  his  companion,  being  made  directly  against  him  : 
but  that  was  not  this  case.  For  it  appeared  that  the 
mother's  keeping  possession  of  the  whole  against  her 
daughter  and  her  husband  was  entirely  owing  to  a 
mistake,  in  imagining  her  son  was  still  living  ;  not 
with  an  intent  to  exclude  the  daughter  from  her  right; 
therefore  no  inference  could  be  drawn  from  it. 

2i  2 
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23.  Estates  held  in  common  are  also  subject  to  dower, 
so  that  the  widow  of  a  tenant  in  common  will  be  enti- 
tled to  one-third  of  her  husband's  portion. 

24.  Thus  where^  in  a  writ  of  dower  by  a  widow 
against  the  heir  of  her  husband^  the  tenant  pleaded 
that  A.  was  seised^  and  devised  the  tenements  to  the 
husband^  and  two  more,  equally  to  be  divided  ;  by 
which  they  were  tenants  in  common  ;  and  so  demands 
judgment  of  the  writ,  supposing  that  the  widow  could 
not  sue  dower,  before  partition,  against  tenants  in 
common.  But,  upon  demurrer,  it  was  adjudged  that 
the  writ  well  lay. 

25.  In  a  case  of  this  kind  dower  must  be  assigned 
in  common  ;  for  the  widow  cannot  have  it  otherwise 
than  her  husband  had  it. 

26.  A  tenancy  in  common  may  be  destroyed  by  a 
voluntary  partition  of  the  several  shares,  which  might 
formerly  have  been  done  without  deed ;  provided  it  was 
executed  in  severalty  by  livery  of  seisin.  In  conse- 
quence of  the  statute  of  Frauds,  29Cha.  2.  c.  3.  no 
legal  partition  can  now  be  made  between  tenants  in 
common  without  deed.  But  an  agreement  in  writing" 
to  make  partition  will  have  the  same  effect,  in  equity^, 
as  an  actual  partition  at  law. 

27.  Tenants  in  common  are  compellable  to  sever 
their  estates  by  writ  of  partition  under  the  statutes 
31  &  32  Hen.  8.  and  8  &  9  Will.  3.  c.  SI.  which  have 
been  already  stated. 

28.  In  a  writ  of  partition,  a  rule  to  shew  cause  was 
granted,  and  afterwards  made  absolute,  on  affidavit 
of  service,  for  the  Court  to  proceed  to  examine  the 
title  of  the  defendant ;  process  having  been  duly  re- 
turned, the  declaration  entered,  and  no  appearance 
entered  by  the  tenant  within  ten  days.  The  Court, 
on  making  the  rule*  absolute,  appointed  to  proceed  on 
the  examination  in  open  court  on  the  next  day.  Ac- 
cordingly Serj.  Walker  for  the  demandant  opened  his 
title,  of  which  abstracts  had  previously  been  left  with 
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the  judges  ;  it  fortunately  proved  not  to  be  very  intri- 
cate. The  several  seisins^  descents^  devises^  and  con- 
veyanceSj  were  proved  by  affidavits.  The  deeds  and 
wills  were  produced  and  read  ;  and  no  counsel  ap- 
pearing* for  the  tenant^  the  Earl  of  Thanet,  judgment 
on  his  default  was  given  for  the  demandant,  to  hold  in 
severalty  the  premises  demanded  in  his  count ;  in  some 
of  which  he  was  seised  of  two  undivided  third  parts^ 
and  in  others  of  a  moiety  only,  in  common  with  Lord 
Thanet.     A  writ  of  partition  was  awarded. 

In  a  subsequent  term  the  sheriff  returned  that  he 
had  executed  the  same,  in  the  presence  of  persons 
who  attended  for  the  plaintiff  and  defendant  respec- 
tively ;  and  specified  in  his  return  the  several  parcels, 
with  their  metes  and  boundaries  :  hereupon  Walker 
for  the  plaintiff  moved  for  final  judgment,  quod  par- 
titio  sit  stabilis.  The  rule  for  which  was  made  abso- 
lute the  last  day  of  the  terra,  on  affidavit  of  notice  to 
the  defendant  and  tenants  in  possession. 

29.  It   has  been  lately  held,  that  the  statute  8  &  9  Dyerr.  BuI- 
Will.  3.  c.  31.  applies  only  to  those  cases  where  the  Pui.344. 
tenant  does  not  appear. 

30.  Partitions  of  estates  held  in  common  are  now  Bvpartitionin 
usually  made  by  a  commission  out  of  Chancery,  in  the  Chancery. 
same  manner  as  partitions  of  joint  tenancies  :  but  in  ,j-j  jg  <.  2. 
such  case  it  is  not  necessary   that  every  part  of  the  §*2. 
estate  should  be  divided  ;  for  it  will  be  sufficient  if  each 

tenant  in  common  have  an  equal  share  of  the  whole. 

31.  A  partition  was  decreed  of  an  estate,  which  con-  clarendon 
sisted,  among  other  things,  of  a  great  house  and  park.  Tp^J^^^^j^g; 
The  defendant  insisted  to  have  one-third  of  the  house, 

and  also  a  third  of  the  park,  assigned  to  him  by  the 
commissioners,  who  were  to  make  the  partition.  It  was 
urged  for  him,  that  as  he  was  entitled  to  a  third  of  the 
whole,  so  consequently  he  was  to  have  a  third  of  the 
house  and  park ;  and  in  many  cases  in  the  law,  things 
entire  in  their  nature,  as  a  house,  a  mill,  or  an  advow- 
son,  might  be  divided.     So  a  tenant  in  common  should 
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have  half  the  house,  every  other  toll  dish,  and  every 
other  turn  of  the  church,  &c.  That  thus  it  would  be  at 
law  in  case  of  a  w^rit  of  partition,  and  equity  followed 
the  law. 

Lord  Parker  said, — Care  must  be  taken  that  the  de- 
fendant should  have  one  third  part  in  value  of  the  estate : 
but  there  was  no  colour  of  reason  that  any  part  of  the 
estate  should  be  lessened  in  value,  in  order  that  the  de- 
fendant should  have  one  third  of  it.  Now  if  the  de- 
fendant should  have  one  third  of  the  house  and  park, 
this  would  very  much  lessen  the  value  of  both.  If 
there  were  three  houses  of  different  value  to  be  divided 
among"  three,  it  would  not  be  right  to  divide  every 
house,  for  that  would  be  to  spoil  every  house.  But 
some  recompence  was  to  be  made,  either  by  a  sum  of 
money,  or  rent  for  owelty  of  partition,  to  those  who 
had  the  houses  of  less  value.  It  was  true,  if  there  were 
but  one  house,  or  mill,  or  advowson,  to  be  divided, 
then  that  entire  thing'  must  be  divided  in  manner  as 
the  other  side  contended  ;  secus,  when  there  were  other 
lands,  which  might  make  up  the  defendant's  share. 
Therefore,  since  the  plaintiff  and  his  wife  had  two 
thirds,  he  recommended  that  the  house  and  park  should 
be  allowed  to  them  ;  and  that  a  hberal  allowance  out  of 
the  rest  of  the  estate  should  be  made  to  the  defendant 
in  lieu  of  his  share  of  the  house  and  park. 

32.  Where  an  infant  is  tenant  in  common  with  an 
adult,  and  a  partition  of  the  estate  is  directed  by  the 
Court  of  Chancery  ;  the  conveyances  to  be  made  in 
pursuance  of  the  commission  will  be  respited,  till  the 
infant  comes  of  age. 
Brook ».  33    Sir  Georg-e  Strode  devised  divers  manors,   &c. 

Hertford,  o     ^  ^  ' 

2P.Wms.  518.  to  trustccs  and  their  heirs,  in  trust  for  his  two  grand- 
daughters. Lady  Hertford  and  Lady  Brook.  On  a 
bill  for  a  partition.  Lord  King  said — ''  Decree  a  par- 
tition, and  for  that  purpose  let  a  commission  issue  to 
allot  one  moiety  in  severalty  to  the  plaintill',  the  Lord 
Brook,   and   the  other   moiety  in  severalty   to   Lady 
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Hertford,  to  hold  to  them  according  to  their  respec- 
tive estates,  which  they  are  entitled  to  under  the  will  ; 
and  let  the  plaintiff  and  the  defendant,  the  Lady 
Hertford,  be  respectively  quieted  in  the  possession  of 
the  premises  severally  to  be  allotted  as  aforesaid  :  but 
forasmuch  as  the  infant  plaintiff  cannot  join  in  a 
conveyance  of  the  moiety  to  the  Lady  Hertford,  so 
that  there  cannot  he  mutual  conveyances,  let  the  con- 
veyances to  be  made  by  the  trustees  of  the  legal  estate 
be  respited,  until  the  infant  plaintiff  comes  to  twenty- 
one,  or  farther  order  of  the  Court  ;  at  which  time 
all  parties  interested  may  join  in  mutual  conveyances." 

34.  On  a  bill  bv  a  tenant  in  common  for  a  partition  Tuckfieid  r. 

V       i-r-  1  •     r  •  -1   Buller,  Amb. 

against  a  tenant  tor  lire,  and  an  infant  tenant  in  tail  197. 
in  remainder  of  the  other  moiety  ;  the  usual  decree 
for  partition  to  hold  and  enjoy  in  severalty,  and  for 
mutual  conveyances,  was  made.  But  day  was  given 
to  the  infant,  till  after  he  came  of  age,  to  shew  cause 
aarainst  the  decree. 

On  a  motion  made  by  the  plaintiff  to  respite  the 
execution  of  the  conveyance  till  the  infant  came  of 
age  ;  the  question  was,  whether  the  plaintiff  was 
obliged  to  convey  till  the  infant  came  of  age  ;  because 
he  could  not  have  a  conveyance  from  him  till  that 
lime. 

Sir  J.  Strange,  M.  R.  was  of  opinion,  that  the  con- 
ve}'ance  by  the  plaintiff  ought  to  be  made  immediately, 
according  to  the  decree  ;  and  took  a  distinction  be- 
tween this  case  and,  that  of  Brook  v.  Hertford.  In  ^nt»,%  33. 
that  case  the  bill  for  partition  was  brought  by  the 
infant  ;  in  this,  it  was  by  an  adult,  against  an  infant : 
but  at  the  importunity  of  counsel,  leave  was  given  to 
move  it  again  before  Lord  Hardwicke,  who  declared 
his  opini'on  that  the  conveyance  ought  to  be  mutual, 
not  only  as  to  the  thing,  but  also  in  point  of  time.  He 
said  that   the  case  of  Brook  v.  Hertford,    though  dif-  Baring  r. 

^  ,  .  .  ®  Nash,  1  Ves. 

ferent  in  .some  circumstauces,  was  a  considerable  au-  &  b.  551. 
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thority ;  and  ordered   the  conveyance  by  the  plaintiff 
to  be  respited. 

35.  By  the  statute  41  Geo.  3.  c.  109.  s.  16.  it  is 
enacted,  that  it  shall  be  lawful  for  the  commissioners 
in  inclosure  acts,  upon  the  request  in  writing  of  any 
joint  tenants,  coparceners,  or  tenants  in  common,  or 
any  or  either  of  them,  or  of  the  husbands,  guardians, 
trustees,  committees,  or  attornies  of  such  as  are  under 
coverture,  minors,  lunatics,  or  under  any  other  inca- 
pacity, or  absent  beyond  seas,  to  make  partition  and 
division  of  the  estates  and  allotments,  to  such  of  the 
said  owners  or  proprietors  who  shall  be  entitled  to 
the  same  as  joint  tenants,  coparceners,  or  tenants  in 
common  ;  and  to  allot  the  same  accordingly,  in  se- 
veralty. 

S6.  The  last  manner  in  which  estates  in  common 
may  be  dissolved  is,  by  uniting  all  the  titles  in  one 
tenant,  by  purchase  or  otherwise ;  which  brings  the 
whole  to  one  estate  in  severalty. 
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